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PREFACE. 


Since  the  publication  of  the  Second  Edition  of  this 
work,  which  took  place  in  1820,  it  has  been  deprived  of 
the  further  superintendance  of  its  Author,  Mr.  Dickinson, 
by  his  death.  His  object  in  first  publishing  it,  and 
afterwards  enlarging  it,  are  thus  expressed  by  himself, 
in  his  Preface  to  the  second  edition. 

"  The  former  edition  of  this  work  was  not  gratuitously 
obtruded  on  the  public  by  its  Author ;  having  been 
originally  compiled  for  personal  service  only,  and  pub- 
lished at  the  instigation  of  some  of  his  fellow  labourers 
in  commissions  of  the  peace,  at  a  distance  from  the 
metropolis  ;  who  concurred  in  complaining  that  they 
were  too  dependant  on  their  respective  clerks  of  the 
peace  for  information  sufficient  to  execute,  with  tolerable 
facility,  the  ordinary  duties  of  justices  in  session.  To 
comply  with  this  their  requisition,  and  to  relieve  other  per- 
sons similarly  circumstanced  from  an  undignified  embar- 
rassment, was  the  principal,  if  not  the  only  object  he  had 
in  contemplation.  For  the  due  execution  of  this  limited 
purpose,  he  then  restricted  his  observations  to  little  more 
than  elementary  instruction  ;  and  if  the  rapid  sale  of  a 
considerable  edition,  in  a  very  short  period  of  time,  be 
any  criterion  whereby  to  judge  of  the  utility  of  such  a 
work,  he  has  every  reason  for  being  well  satisfied,  so  far 
at  least,  as  respects  the  design. 

"  He  cannot,  however,  conceal  from  himself,  nor  does 
he  wish  to  conceal  from  the  public,  that  several  persons  of 
professional  distinction,  (doubtless  from  having  formed 
expectations  of  finding  in  his  work  much  more  than  he 
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intended,  or  his  advertisement  indicated)  have  been  dis- 
appointed in  his  execution  of  that  design. 

"In  conformity  with  their  admonitions  it  is  that  he 
now  trespasses  on  the  public  attention  with  another 
edition ;  in  which  he  has  endeavoured,  in  a  certain  degree, 
to  fulfil  their  expectations,  by  the  admission  of  much 
additional  matter,  so  arranged,  as,  without  superseding 
his  original  purpose,  to  compose  a  sort  of  compendium  of 
sessions'  law,  as  well  as  of  practice ;  which  he  trusts 
may  present  something  useful  to  every  description  of  per- 
sons, whose  pursuits,  or  duties,  may  invite  them  to  attend 
upon  Courts  of  Sessions  of  the  Peace. 

"  He  feels  it,  however,  again  necessary  to  give  a  caution 
against  any  misapprehension  of  the  purpose  of  his  book, 
even  in  its  enlarged  form ;  by  observing,  that  it  by  no 
means  aspires  to  the  distinction  of  superseding  more  volu- 
minous works  on  the  same,  or  similar  subjects :  that  he 
scarcely  presumes  to  expect  for  it  a  place  on  the  shelf  of 
a  lawyer's  library  ;  its  legitimate  office,  and  true  design, 
being  merely  that  of  a  compendious  digest,  a  sort  of  ma- 
nual, or  vade  mecum ;  principally  adapted  to  momentary 
reference,  during  the  immediate  pressure  of  forensic  dis- 
cussions in  the  business  of  a  session ;  or,  at  most,  for 
usual  consultation  by  country  practitioners  at  a  distance 
from  the  great  source  of  voluminous  information,  the 
metropolis. 

<*  In  the  prosecution  of  this  design,  it  has  been  sug- 
gested to  him,  by  seVeral  gentlemen  of  the  first  consider- 
ation in  sessions'  practice,  that  a  good  selection  of  ap- 
proved precedents,  respectively  applicable  to  the  diver- 
sified occasions  of  Courts  of  Session,  would  be  eminently 
serviceable.  Of  this  suggestion  he  has  availed  himself, 
by  the  introduction  of  forms  adapted  to  most  of  the 
ordinary  occurrences  in  country  practice." 

It  appears  that  the  objects  which  Mr,  Dickinson  thus 
proposed  to  himself,  were,  in  a  great  measure,  accoia- 
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plished  ;  for  a  considerable  edition  of  the  extended 
treatise  was  sold ;  and  the  work  having,  in  consequence 
of  the  death  of  its  Author,  remained  long  out  of  print,  has 
often  been  inquired  for  by  gentlemen  of  the  classes  for 
whose  use  it  was  designed.  The  delay  has  been,  in  one 
respect,  advantageous,  as  it  has  given  opportunity  for  the 
incorporation  in  the  present  edition  of  all  the  numerous 
alterations  recently  made  in  the  law,  which  are  appli- 
cable to  the  ordinary  practice  of  the  Courts  of  Session  of 
the  Peace. 

The  changes  which  have  taken  place  in  the  law  during 
the  interval  between  the  last  and  present  edition,  were 
found  so  numerous,  and  so  extensive  in  their  operation,  as 
to  preclude  the  preservation  of  Mr.  Dickinson's  text 
entire  in  any  part  of  the  work  relating  to  the  criminal  law. 
As,  therefore,  the  Editor  found  it  necessary  to  exclude 
altogether  a  large  portion  of  the  original  text,  and  to 
supply  its  place  with  new  matter,  he  did  not  scruple  to 
introduce  a  new  arrangement  of  the  whole  work,  which 
seemed  to  him  calculated  to  render  it  more  practically 
useful.  It  becomes,  therefore,  his  duty  to  give  a  sum- 
mary account  of  the  alterations  he  has  ventured  to  make, 
and  for  which  he  is  responsible. 

The  last  edition  of  this  work  was  divided  only  into  six 
chapters,  without  any  sub-divisions  into  sections.  The 
first,  second,  and  third  chapters,  which  were  short,  were 
in  outline  the  same  with  those  which  occupy  a  similar 
place  in  the  present  edition.  The  third,  occupying  386 
pages,  embraced  the  whole  "  Criminal  Business  of  the 
Sessions,"  including  offences,  trials,  evidence,  and  a  great 
number  of  precedents  of  indictments,  indiscriminately 
relating  to  felonies  and  misdemeanors,  some  to  offences 
rarely  prosecuted  at  sessions,  and  some  even  to  the  offence 
of  perjury  at  common  law,  which  cannot  be  prosecuted 
there  at  all.  The  fifth  chapter,  occupying  344  pages, 
in  like  manner  embraced  "the  Civil  Business  of  the  Ses- 
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sions"  and  included,  according  to  its  title,  "  those 
matters  in  which  the  justices  of  session  have  an  original 
jurisdiction,  as  weJl  as  those  which  come  before  them  by 
way  of  appeal ;  apprentices,  bastardies,  articles  of  the 
peace,  vagrancies,  convictions,  and  such  other  subjects 
as  are  submitted  to  their  judgment  without  the  interven- 
tion of  a  jury."  The  subjects  of  these  two  chapters  are 
arranged  in  nine  chapters  of  the  present  edition.  The  last 
chapter,  relating  to  matters  incidental  to  the  jurisdiction 
of  the  sessions,  was  the  same  in  outline  before  as  at 
present.  The  whole  has  been  further  sub-divided  into  sec- 
tions for  the  purposes  of  convenient  perusal  and  reference. 

The  First  Chapter  of  this  edition  treats  of  the  jurisdic- 
tion and  incidents  of  the  various  Sessions  of  the  Peace ;  of 
the  sources  whence  they  derive  their  authority  ;  of  Petty 
Sessions,  and  the  occasions  when  they  are  requisite  and 
proper ;  of  Special  Sessions,  with  the  recent  determina- 
tions as  to  the  mode  in  which  they  should  be  convened, 
and  the  provisions  of  the  9  Geo,  4.  c.  61 .  as  to  the  General 
Annual  Licensing  Meeting,  and  its  subordinate  Special 
Sessions;  of  General  Sessions;  and  generally  of  the  Quarter 
Sessions,  and  of  the  periods  when  they  should  or  may  be 
holden. 

The  Second  Chapter  treats  of  the  several  parties  attend- 
ant on  the  sessions.  In  some  parts  this  chapter  has  been 
curtailed,  as  in  the  portion  allotted  to  the  Coroner,  whose 
duties  have  but  slender  connexion  with  the  sessions, 
while,  on  the  other  hand,  under  the  section  of  "  Justices" 
a  comprehensive  view  of  the  rights,  liabilities,  and  pro- 
tection of  magistrates  in  and  out  of  session  is  inserted ; 
and,  under  the  head  "  Jurors,"  the  substance  of  the  pro- 
visions of  the  6  Geo.  4.  c.  50.  is  given.  In  other  respects, 
this  chapter  has  been  much  condensed  in  points  which 
have  not  been  found  practically  useful. 

The  Third  Chapter  marks  out  the  limits  of  the  juris- 
diction of  the  Court  of  Quarter  Sessions  to  try  offences  : 
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describes  the  proceedings  preliminary  to  its  judicial 
business,  as  taking  oaths;  gives  a  summary  of  the  law 
relating  to  the  grand  jury,  and  considers  their  duties ; 
and  introduces,  in  the  consideration  of  their  jurisdic- 
tion to  present,  the  law  relating  to  venue,  as  now 
modified  in  the  cases  of  larceny,  &c.  by  the  recent 
statutes. 

The  Fourth  Chapter,  on  the  modes  of  prosecuting 
offences  at  sessions,  is  almost  entirely  new.  Its  chief 
object  is  to  give  a  concise  and  intelligible  summary  of  the 
law  of  indictments,  as  altered  by  the  latest  statutes,  and 
interpreted  by  the  most  recent  decisions ;  and  it  accord- 
ingly embraces  a  consideration  of  the  joinder  of  parties ; 
the  introduction  of  several  charges  varying  either  in  feet 
or  in  form ;  the  necessity  of  discriminating  the  degree  of 
offence  to  be  charged ;  the  general  requisites  of  an  in* 
dictment ;  the  various  parts  of  an  indictment,  with  the 
consequences  of  error;  and  the  practical  points  relative 
to  engrossing,  preferring,  and  returning  the  bills  when 
found.  The  other  modes  of  prosecution  by  presentment 
and  information  being  rarely  adopted,  are  more  con- 
cisely treated. 

The  Fifth  Chapter  treats  of  felonies  prosecuted  at 
sessions,  and  gives  forms  of  indictments  applicable  to 
them.  The  offences  particularly  considered  in  this 
chapter  are  those  which  consist  in  the  felonious  abstrac- 
tion of  property;  those  being,  in  practice,  the  only 
felonies  usually  prosecuted  at  sessions.  This  chapter 
contains,  besides  a  concise  view  of  the  law  of  simple  lar- 
ceny, an  abstract  of  all  the  provisions  of  7  and  8  Geo,  4. 
c.  29.  with  forms  applicable  to  its  several  clauses.  The 
whole  of  this  chapter,  with  the  exception  of  some  passages 
relative  to  simple  larceny,  in  which  Mr.  Dickinson  bad  sup- 
plied cases,  arising  within  his  own  experience,  as  illustra- 
tive of  legal  distinctions,  and  which  it  was  thought  right 
to  preserve,   is   re- written;  and   the   forms,   which    are 
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arranged  under  the  several  sections  which  treat  of  the  law 
to  which  they  are  related,  have  been  framed  on  the  pro- 
visions of  the  statute. 

The  Sixth  Chapter  embraces  the  whole  subject  of 
misdemeanors  indictable  at  sessions.  After  shortly  dis- 
cussing the  principles  on  which  offences  have  been 
holden  indictable,  and  stating  the  jurisdiction  of  the 
sessions  over  them,  it  presents  the  misdemeanors  most 
frequently  indicted  at  sessions  in  alphabetical  order,  each 
section  containing  a  brief  summary  of  the  law  relating  to 
the  offence  under  consideration,  and  precedents  of  indict- 
ment or  indictments  applicable  to  such  offence.  The 
precedents  collected  by  Mr.  Dickinson  have  been  gene- 
rally used  for  the  purposes  of  this  chapter;  but  they 
have  been  greatly  curtailed  and  compressed.  The  sum- 
maries of  the  law  which  introduce  the  precedents  are 
entirely  new,  except  in  one  or  two  instances,  where  notes, 
appended  to  the  precedents  in  the  former  edition,  have 
been  used  in  framing  them. 

The  Seventh  Chapter  treats  of  proceedings  on  indict- 
ments, of  every  description,  from  the  time  they  are  found 
to  judgment.  It  treats  shortly  of  compromises ;  of  pleas ; 
of  the  law  of  traverse  and  postponement  of  .trial ;  of  the 
preliminary  forms  of  trial ;  of  the  right  and  mode  of 
challenge  ;  and  of  the  conduct  of  the  trial ;  of  the  verdict ; 
and  the  judgment.  It  has  been  the  object  of  the  Editor 
to  render  this  chapter  as  useful  in  practice  as  its  space 
would  allow,  and  therefore  he  has  selected  for  notice 
those  points  which,  in  his  own  experience  at  sessions,  he 
has  found  most  likely  to  arise.  As  counsel  usually  begin 
to  practise  at  sessions  at  the  very  commencement  of  their 
professional  career,  it  has  seemed  not  impertinent  to 
intersperse  in  this  chapter  brief  considerations  of  their 
rights  and  duties  in  the  various  stages  of  a  criminal  trial, 
whether  for  misdemeanor  or  felony.  This  chapter  includes 
a  brief  compendium  of  such  parts  of  the  law  of  evidence 
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as  are  most  likely  to  be  referred  to  in  sessions,  of  its 
application  to  the  charge,  and  the  mode  in  which  it  may 
be  adduced  and  sifted.  For  the  greater  part  of  this 
chapter  the  present  Editor  is  responsible. 

The  Eighth  Chapter  includes  the  few  civil  matters  over 
which  the  sessions  exercise  an  original  jurisdiction,  in  the 
cases  of  disputes  between  apprentices  and  their  masters, 
the  exhibition  of  articles  of  the  peace,  and  the  disposal 
of  vagrants.  The  consideration  of  bastardy  might  be 
brought  into  this  division ;  but  it  so  rarely  comes  before 
the  sessions,  otherwise  than  by  appeal,  that  it  was 
thought  better,  in  this  edition,  to  refer  it  to  that  class  of 
subjects. 

The  Ninth  Chapter,  "  on  general  matters  relating  to 
appeals/'  collects  such  as  are  common  to  appeals,  in 
order  to  prevent  repetition  in  the  subsequent  chapters 
relating  to  appeals  in  particular  cases,  as  the  general 
rules  affecting  the  notice ;  recognizances ;  the  right  of 
appealing ;  the  sessions  to  which  appeals  must  be  pre- 
ferred ;  the  trial  of  appeals,  and  the  judgment  of  the 
Court  upon  them.  Its  matter  is  chiefly  that  of  Mr. 
Dickinson,  though  it  has  been  arranged  anew. 

The  Tenth  Chapter,  "  on  appeals  against  poor  rates, 
the  appointment  of  overseers,  and  parish  accounts,"  con- 
tains, under  the  third  section  upon  the  grounds  of  appeal, 
the  matter  collected  by  Mr.  Dickinson  on  the  law  of 
rating  property.  This  part  of  the  work,  and  that  con- 
tained in  the  following  chapter  on  the  law  of  settlement, 
does  not  generally  consist  of  a  digest  or  summary  of  the 
law,  but  a  selection  of  the  prominent  cases  with  which 
the  author  chose  to  illustrate  his  positions.  The  Editor 
would  have  preferred  substituting  a  more  comprehensive 
and  condensed  summary  of  the  law ;  but  as  in  this  part 
of  the  work  there  was  not  the  same  reason  for  the  sub- 
stitution of  entirely  new  matter,  which  operated  in  the 
criminal  division,  he  did  not  think  it  right  to  make  so 
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great  an  alteration  in  the  spirit  of  a  work  which,  on  its 
original  plan,  has  been  found  so  acceptable  to  magis- 
trates. If,  however,  the  different  manner  adopted  in 
those  parts  of  the  work,  which  are  of  necessity  new, 
should  be  approved,  he  may  feel  authorized  to  introduce 
it  into  these  chapters  also  in  the  next  edition.  In  the 
mean  time,  this  part  of  the  work  also  has  been  subjected 
to  an  entirely  new  arrangement,  and  interspersed  with 
such  points  as  are  likely  to  occur  in  practice. 

The  Eleventh  Chapter,  "on  appeals  against  orders  of 
removal/'  contains,  besides  some  new  matter  on  practical 
points  relative  to  removals,  the  matter  collected  on  the 
law  of  settlement  by  the  original  author,  except  the 
section  giving  a  history  of  settlement  by  payment  of 
parochial  taxes,  and  that  on  settlement  by  estate,  of 
which  the  first  is  entirely,  and  the  second  principally, 
new.  Such  recent  cases  have,  of  course,  been  introduced 
throughout  as  were  consistent  with  the  design  of  the 
worki 

The  Twelfth  Chapter,  "  on  orders,  and  convictions, 
and  appeals  from  them,"  is  partly  new,  as  it  relates  to 
orders  of  bastardy,  and  entirely  so  as  to  orders  for  divert- 
ing highways  ;  but  the  text,  relating  to  the  general 
requisites  of  convictions,  is  chiefly  that  of  Mr.  Dickin- 
son* The  precedents,  however,  which  occupied  more 
than  a  hundred  pages  of  the  former  edition,  are  nearly 
all  removed,  having  been  rendered  obsolete  by  recent 
statutes.  A  few  precedents  of  convictions  on  recent 
statutes,  and  especially  on  7  and  8  Geo.  4.  c.  29.  for 
offences  partaking  of  the  nature  of  larceny,  have  been 
introduced,  chiefly  as  completing  the  illustration  of  the 
point?  which  are  noticed  in  connection  with  indictable 
offences, — as  one  degree  of  offence  is  often  made  punish- 
able by  summary  conviction,  and  another,  or  a  repeated 
offence,  by  indictment.  To  give  a  complete  series  of 
precedents  applicable  to  all  the  clauses  in  Mr.  Peel's  acts 
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would  have  been  inconsistent  with  the  design  and  limits 
of  this  work,  and  is  rendered  superfluous  by  the  work  of 
Mr.  Archbold  on  Commitments  and  Convictions,  which, 
besides  the  recommendation  of  its  intrinsic  merits,  is 
peculiarly  adapted  in  size  and  form  for  use  at  sessions. 

The  Thirteenth  Chapter  y  on  matters  incidental  to  the. 
jurisdiction  of  the  sessions,  as  the  granting  a  special 
case,  certiorari,  costs,  and  pardon,  consists  chiefly  of 
matter  which  had  place  in  the  former  edition ;  but  it  com- 
prises the  recent  alteration  of  the  law  as  to  costs  in 
criminal  proceedings,  the  restoration  of  criminals  to  com- 
petency, and  the  restoration  of  stolen  goods  to  their 
owners.  The  recent  act,  enabling  the  justices  for 
Westminster  to  hold  their  sessions  during  the  sitting  of 
the  Court  of  King's  Bench,  is  annexed  by  way  of 
Appendix. 

The  Editor  has  endeavoured,  by  the  arrangement  of  the 
work,  the  heading  of  the  pages,  and  the  Table  of  Con- 
tents and  Index,  to  facilitate  reference  as  much  as 
possible,  when  it  may  be  required  in  the  hurry  of  a  ses- 
sion. By  abridging  the  precedents  of  indictments,  reduc- 
ing those  on  convictions,  and  printing  them  all  in  a 
smaller  type,  he  has  been  enabled  to  present  the  volume 
in  a  size  more  commodious  for  its  purposes.  He  trusts 
that,  in  estimating  the  work,  its  humble  object,  as 
expressed  by  its  author,  will  be  kept  in  view,  and  that  it 
will  not  be  considered  as  having  become  less  adapted  to 
the  accomplishment  of  that  object  in  his  hands. 

Temple, 
January  1,  1829. 
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OF  THE  SEVERAL  SESSIONS  OP  THE  PEACE. 

tl.  Of:  Session  of  the  Peace  in  general. 
»     •  •  •     *    .     • 

•  ■  •'  —  '2.'  Of  Petty  Sessions.- 

-  3.  Of   Special  Sessions,    including    those  holden   under 

9  Geo.  4.  c.  61.  for  licensing  Alehouses. 

-  4.  Of  General  Sessions  of  the  Peace. 

-  5.  Of  General  Quarter  Sessions. 

&  1.   OF  SESSIONS  OF  THE  PEACE  IN  GENERAL. 

Tub  tomi; "  Session  of  the  Peace  "  is  used  to  designate  Session  wut. 
a  Sitting  of  Justices  of  the  Peace,  for  the  execution  of 
those  purposes  which  are  confided  to  them  by  their  com- 
mission, and  by  divers  acts  of  parliament.  The  words 
"  of  the  Peace  are  added  to  distinguish  these  Sessions 
from  all  others,  of  which  there  are  many  kinds ;  as  for 
example,  Sessions  of  Parliament,  Great  Sessions  of  Wales, 
Court,  of  Session  in  Scotland,  Session  of  Weights  and 
Measures  in  London,  and  others. 

.   Sessions  of  the  Peace  may  be  holden  in  respect  of  £***«*  <>U«- 
jurisdictions  of  greater  or  of  less  extent,  according  to  the  n,dlctl0'1, 
pleasure  of  the  crown. 

The  King  may  grant  a. commission  of  the  peace  for  a 
county,  ana  under  such  commission  the  jurisdiction  of  the 
justices  named  in  it  will  extend  over  the  whole  of  such 
county ;  or  he  may  grant  it  for  any  particular  district  or 
portion  of  a  county,  exclusive  of  the  jurisdiction  of  the 
justices  of  the  county  at  large ;  or  he  may  by  charter  give 
the  power  of  acting  as  justices  to  certain  officers  in  towns 
corporate,  cities,  and  other  places.  In  the  latter  cases, 
however,  the  justices  of  the  county  at  large,  in  which 
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such  district,  town  corporate,  city,  or  other  place,  shall 
happen  to  be  situate,  can  only  be  prohibited  from  inter- 
fering by  special  words  in  the  commission  or  charter  of 
the  inferior  jurisdiction,  called  technically  "anonintro- 
mittant  clause ;"  and,  in  the  absence  of  such  clause,  will 
retain  a  jurisdiction  concurrent  with  that  granted  by  com- 
mission or  charter,  (a) 

In  most  cities  and  corporate  towns  there  are  Sessions 
held  before  local  magistrates,  whether  the  county  justices 
be  excluded,  or  not;  and  such  Sessions  have  authority 
exactly  similar  to  the  Sessions  of  a  county,  except  in  a 
very  few  instances ;  one  of  the  most  important  of  which 
is  their  incapacity  to  determine  appeals  from  orders  of 
removal  of  the  poor,  which  are  directed  by  8  and  9  Will.  3. 
c.  30.  to  be  heard  at  the  General  or  Quarter  Sessions  for 
the  county,  though  the  orders  are  made  by  local  magis- 
trates. 

Sessions  are  of  four  kinds  or  descriptions :  Petit,  or,  as 
they  are  usually  denominated,  Petty ;  Special;  General; 
and  General  Quarterly  Sessions. 

§    2.     OF    PETTY    SESSIONS,    AND    THE    OCCASIONS    ON 
WHICH    THEY    MUST    BE,  OR    SHOULD    BE,  HOLDEN. 

Petit  Session,  A  Petty  or  Petit  Session  is  a  meeting  of  two  or 
more  justices  of  the  peace,  holden  of  their  own  mere 
motion,  for  the  execution  of  some  power  vested  in  them 

when  necessary,  by  law.  There  are  some  occasions  on  which  this  concur- 
rence is  essential  to  the  legality  of  their  acts ;  there  are 
others,  on  which,  though  a  single  magistrate  may  pro- 
ceed, it  is  advisable  and  usual  to  procure  the  attendance 
of  two  or  more.  The  following  are  the  more  ordinary 
and  prominent  occasions  when  the  attendance  of  two 
magistrates  is  required,  arranged  in  the  alphabetical  order 
of  their  subjects,  a  mere  enumeration  of  which  will  suffice 
in  this  place,  as  reference  will  be  necessary  to  the  statutes, 
applicable  to  every  case,  before  it  is  decided. 

Alehouses. — To  convict  publicans  of  any  breach  of 
their  recognizances  for  the  first  and  second  offences; 
after  which  a  third  charge  may  be  disposed  of  at  the 
General  Annual  Licensing  Meeting,  or  sent  to  the  Quarter 
Sessions,  to  be  tried  by  a  jury  if  required  by  the  party  ac- 
cused ;  and,  if  he  be  convicted  by  either,  the  license  will  be 
forfeited ;  or  the  party  fined,  or  both ;  9  Geo.  4.  c.  61.  s.  21. 

(a)  The  King  v.  Sainsbury,  4  T.  R.  456. 
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Apprentices,  Paeish.— To  assent  to  bindiig, 
66 Geo.  3.  c.  139.  s.  1 ;  to  allow  indenture,  id.;  to  sane* 
tioa  the  allowance  of  indenture  when  the  master  lives 
beyond  the  jurisdiction  of  the  magistrates  assenting 
to  the  binding,  id.  s.  2 ;  to  make  order  for  assigning, 
id*  8.  8 ;  to  bind  to  sea-service,  2  and  3  Ann,  c.  6. 
8. 1 ;  to  discharge,  56  Geo.  3.  c.  139.  s.  9  ;  to  register, 
42  Geo.  3.  c.  46 ;  to  recompense  when  discharged  for  ill 
usage,  32  Geo.  3.  c.  57.  s.  11. 

Apprentices  in  General. — To  punish  apprentices 
on  complaint  of  masters;  or  discharge  apprentices  on 
their  own  complaint  of  ill-usage,  and  order  the  premium, 
or  part,  to  be  refunded  where  no  more  than  25/.  was  paid, 
20  Geo.  2.  c.  19 ;  32  Geo.  3.  c.  57  ;  4  Geo.  4.  c.  29. 

Bail.— -To  take  bail  for  appearance  of  persons  charged 
with  felony,  when  the  evidence  shall  not  raise  a  strong 
presumption  of  guilt,  but  there  shall  appear  ground  tor 
judicial  inquiry,  7  Geo.  4.  c.  64.  s.  1.(6) 


(b)  By  this  statute,  entitled  "  An  Act  for  Improving  the  Adminis- 
tration of  Criminal  Justice  in  England,"  it  is  enacted,  •'  That 
where  any  person  shall  be  taken  on  a  charge  of  felony,  or  suspicion 
of  felony,  before  one  or  more  justice  or  justices  of  the  peace,  and 
the  charge  shall  be  supported  by  positive  and  credible  evidence  of 
the  fact,  or  by  such  evidence  as,  if  not  explained  or  contradicted, 
shall,  in  the  opinion  of  the  justice  or- justices,  raise  a  strong  pre- 
sumption of  the  guih  of  the  party  charged,  such  person  shall  be 
committed  to  prison  by  such  justice  or  justices  in  the  manner  here- 
inafter mentioned;  but  if  there  shall  be  only  one  justice  present,  and 
the  whole  evidence  given  before  him  shall  be  such  as  neither  to  raise  a 
strong  presumption  of  guilt,  nor  to  warrant  the  dismissal  of  the  charge, 
such  justice  shall  order  the  person  charged  to  be  detained  in  custody 
until  he  shall  be  taken  before  two  justices  at  the  least;  and  where 
any  person  so  taken,  or  any  person  in  the  first  instance  taken  before 
two  justices  of  the  peace,  shall  be  charged  with  felony,  or  on  suspi- 
cion of  felony,  and  the  evidence  given  in  support  of  the  charge  shall, 
in  their  opinion,  not  be  such  as  to  raise  a  strong  presumption  of  the 
guBt  of  the  party  charged,  and  to  require  his  committal ;  or  such 
evidence  shall  be  adduced  on  behalf  of  the  person  charged  as  shall, 
is  thek  opinion,  weaken  the  presumption  of  his  guilt ;  but  there 
shall  notwithstanding  appear  to  them,  in  either  of  such  cases,  to 
fae  sufficient  ground  for  judicial  inquiry  into  his  guilt,  the  person* 
charged  shall  be  admitted  to  bail  by  such  two  justices  in  manner 
hereinafter  mentioned:  provided  always  that  nothing  herein  con- 
tained shall  be  construed  to*  require  any  such  justice  or  justices  to* 
War  evidence  on  behalf  of  any  person  so  charged  as  aforesaid, 
valets  k  shall  appear  to  him  or  them  to  be  meet  and  conducivs  to 
the  ends  ©£  justice, to  hear  the  same. 

By  this  statute  the  justices  are  required,  before  they  admit  to  bail 
*  commit  for  trial,  to  take  the  examination  of  the  party  accused 
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.  Bastakdy.— To  make  order  of  filiation  and  maintain- 
ance,  18  Eliz.  c.  3.  s.  2;  49  Geo.  3.  c.  68.  s.  1 ;  to 
punish:  the  mother  of  a  bastard  child,  50  Geo.  3.  c.  51. 
s.  2 ;  to  discharge  the  mother  of  a  bastard  child  from 
prison,  id.  s.  3. 

Bread. — To  set  assize  of,  in  places  not# being  cities, 
boroughs, or  towns  corporate,  31  Geo.  2.  c.  29.  s.  8. 

Bridges. — To  make  order  for  taking  stone  from  quar- 
ries to  repair,  55  Geo.  3.  c.  143*  s.  1. 

Burning. — Negligent,  of  buildings;  to  commit  a  ser- 
vant for,  6  Ann.  c.  31 .  s.  3 ;  14  Geo.  3.  c.  78.  s.  84. 

Buttons.— /To  convict  for  putting  a  false  mark  on,  or 
purchasing  with  such  false  mark,  36  Geo.  3.  c.  60. 
s.  1.  16. 

Carriers. — To  issue  distress  warrant  against;  to  levy 
penalties  for  demanding  or  taking  higher  rates  of  carriage 
than  those  set  by  the  justices,  when  the  rates  have  been 
so  fixed,  3  W.  and  M.^.  12.  s.24;  21  Geo.  2.  c.28.  s.  3. 

Church  Rates. — To  make  order  for  payment  of  in 
arrear,  when  the  sum  does  not  exceed  10/.,  53  Geo.  3. 
c.  127*  s.  7. 

Constables,  and  other  Peace  and  Parish  Officers. — 
To  convict  for  neglect  of  duty ;  fine  not  exceeding  40$. ; 
and  issue  warrant  of  distress  to  enforce  fine,  33  Geo.  3. 
c.  55.  s.  1. 

Cotton  and  Woollen  Mills  and  Factories. —To 
convict  the  masters  and  mistresses  of,  for  breaches  of  the 
regulations  made  by  42  Geo.  3.  c.  73.  and  59  Geo.  3.  c.66. 

Distress. — To  convict  tenant  of  fraudulently  removing 
goods  to  avoid,  or  other  party  of  assisting  in  such  re- 
moval, 11  Geo.  2.  c.  19. 

Excise  and  Customs. — To  convict  for  offences  under 
laws  relating  to,  in  most  instances. 

Fire  Arms. — To  convict  of  offences  in  the  manufac- 
ture of,  55  Geo.  ?.  c.  59. 

Highways. — To  settle  composition  for  statute  duty  on  ; 


and  the  witnesses  in  writing ;  where  a  party  is  admitted  to  bail  to 
certify  the  bailment  in  writing,  and  to  subscribe  the  examinations, 
bailments,  and  recognizances,  and  cause  them  to  be  delivered  to 
the  proper  officer  of  the  court  in  which  the  case  shall  be  tried  at  or 
before  its  opening,  s.  2.  Justices  are  also  required,  before  commit- 
ting or  bailing  on  a  charge  of  misdemeanor,  to  take  similar  examina- 
tions ;  to  certify  bailments ;  and  to  .return  both  to  the  court  in  the 
same  manner  as  in  cases  of  felony,  s.  3.  These  duties  are  to  be 
performed  on  pain  of  fine  at  the  discretion  of  the  court  before  whom 
the  offence  shall  be  tried,  s.  5. 
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to  enforce  payment  of;   to  discharge  from,  34  Geo.  3. 
c.  74,  and  54  Geo.  3.  c.  109.  (c) 

Lunatics. — To  make  order  for  the  commitment  of,  for 
safe  custody,  to  the  county  asylum ;  or,  if  there  be  no 
asylum,  to  some  licensed  house  for  their  reception, 
48  Geo.  3.  c.96.  and  59  Geo.  3.  c.  127.     • 

Players. — To  convict  for  performing  without  a  licence, 
10  Geo.  2.  c.  28 ;  28  Geo.  3.  c.  30. 

Poor. — To  appoint  overseers  of,  43  Eliz.  c.  2  ;  to  allow 
poor  rate  (which  is  only  a  ministerial  act)  id. ;  to  enforce 
poor  rate,  id.;  to  convict  overseers,  for  misconduct,  in 
penalties,  17  Geo.  2.  c.38.  s.  14.  and  33  Geo.  3.  c:55.  s.  1. ; 
to  make  order  on  parents  for  the  relief  of  children,  and  on 
children  for  the  relief  of  parents,  59  Geo.  3.  c.  12.  s.  26  ; 
to  make  order  or  warrant  for  the  seizure  of  goods  of  per- 
sons deserting  their  families,  5  Geo.  1.  c.  8 ;  to  make 
orders  for  the  removal  of  poor  to  the  places  of  their  legal 
settlement,  13  and  14  Car.  2.  c.  12.  s.  1.  and  35  Geo.  3. 
c.  101.  s.  1. 

Possession- of  PREMis-ESi — To  deliver  to  landlord, 
where  the  premises  are  deserted  under  the  circumstances 
set  forfh^in  11  Geo. 2.  c.  19.  s.  16.  and  57  Geo.  3.  c.  52; 
to  deliver  to  parish  officers  where  the  premises  belong  to 
the  parish,  and  the  parties  allowed  to  five  in  them  refuse 
to  give  them  up  after  a  month's  notice,  59  Geo.  3.  c.  12. 
s.24,  25. 

Servants.— To  .convict  for  counterfeited  characters 
of,  personating  masters  for  the  purpose,  making  false 
pretences  as  to  previous  service,  &c.  32  Geo.  3.  c.  56  ;  to 
enforce  *the  laws  affecting  the  silk  trade  between 
masters  and  servants  and  settle  disputes,  32  Geo.  3.  c.  44 ; 
the  like  in  the  cloth  trade,  13  Geo.  1.  c.  33  ;  29  Geo.  2. 
c.33 ;  the  like  in  the  leather  manufacture,  13  Geo.  2.  c.  8; 
the  like  in  the  hat,  fur,  mohair,  flax  and  hemp  trades,  and 
iu  the  iron  manufacture,  12  Geo.  1.  c.  34 ;  22  Geo.  2.  c. 
27;  17  Geo.  3.  c.  55;  to  convict  for  forcing  workmen  by 
violence  or  threats  to  quit,  or  spoil,  or  refuse  to  enter  on 
their  work,  or  to  combine  so  to  do,  5  Geo.  4.  c.  95 ;  to 
relieve  by  enforcing  payment  of  wages  in  money,  57  Geo. 
3.  c.  115  and  122  ;  58  Geo.  3.  c.  51. 

Weights  and  Measures. — To  appoint  inspectors  of, 


(c)  The  more  important  acts  to  be  performed  by  justices  under 
the  statutes  respecting  highways  are  directed  to  be  done  at  a  Special 
Session;  and  convictions  for  penalties  under  these  statutes  are 
usually  entrusted  to  one  magistrate. 
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and  convict  persons  committing  frauds  relating  to,  37 
Geo.  3.  c.  143 ;  55  Geo.  3.  c.  43. 

Wreck. — To  estimate  value  of,  and  amount  of  salvage 
and  claims  for  services  rendered  to  ship  in  distress,  (which 
must  be  by  three  justices)  1  and  2  Geo.  4.  c.  75 ;  to  esti- 
mate damage  done  to  the  land  on  the  shores,  (by  two 
justices)  id.  s.  29. 
Petty  Session  With  respect  to  the  cases  in  which  one  magistrate  may 
when  expedient,  act,  but  in  which  he  should,  in  his  discretion,  seek  the 
assistance  of  another,  it  is  obviously  impossible  to  suggest 
any  general  rules.  A  magistrate  will  probably  think  it 
advisable  to  adopt  the  latter  course,  in  cases  which  affect 
large  pecuniary  interests,  which  involve  questions  arising 
on  statutes  of  difficult  interpretation,  and  in  all  cases 
where  any  doubt  may  reasonably  be  expected,  and  where 
his  decision  would  be  final.  Cases  will  also  sometimes 
occur  in  which,  though  not  in  themselves  difficult,  local 
circumstances  may  render  the  concurrence  of  two  or  more 
magistrates  advisable,  in  order  that  justice  may  not  only 
be  Fully  and  fairly  but  satisfactorily  administered. 

§3.  OF  SPECIAL  SESSIONS;  IN  WHAT  BANNER  AND 
AT  WHAT  TIME  CONVENED;  AND  ESPECIALLY 
OF  THE  GENERAL  ANNUAL  LICENSING  MEETING 
UNDEB   9  GEO.  4.  C.  61. 

A  Special  Session  is  a  meeting  of  justices,  holden  on 
a  special  occasion,  for  the  execution  of  some  particular 
branch  of  their  authority,  after  reasonable  notice  to  all 
the  magistrates  of  the  division  in  respect  of  which  it  is 
holden,  (d)  It  differs  from  a  petty  session,  with  which  it 
has  been  sometimes  confounded,  in  this  important  respect, 
— that  an  opportunity  must  be  afforded  to  the  magistrates 
of  the  division  in  general  to  attend  and  participate  in  the 
proceedings,  whereas  the  petty  session  may  be  holden  by 
any  two  justices,  on  their  mere  private  agreement,  to 
transact  such  business  as  they  are  authorized  to  perform. 

There  are  some  Special  Sessions  which  are  required 
by  law  to  be  holden  at  particular  periods  ;  as,  for  appoint- 
ing overseers  of  the  poor,  by  48  Eliz.  c.  2.  and  54  Geo.  3, 
C.  91 ;  for  appointing  surveyors  of  the  highways,  by  13 
Geo.  3.  c.  78.  and  56  Geo.  3.  c.  68 ;  for  appointing  in- 
spectors of  weights  and  measures,  by  37  Geo.  3.  c.  143; 
and  for  licensing  alehouses,  by  9  Geo.  4.  c.  61 ;  which 


Special  Session 
what. 


When  to  be 
holden. 


(d)  The  King  v.  the  Justices  of  Worcestershire  ;8B.  and  A. 
S28;  Hawk.  B.  2.  c  8.  s.  18. 


SJTECIAL    SESSIONS. 

must  be  holden  at  the  times  specified  in  the  respective 
statutes.  There  are  others,  for  which  no  particular  timg 
is  or  can  be  prescribed,  and  which  may  be  convened  • 
whenever  the  occasion  shall  arise,  as  for  diverting  or 
stopping  tip  highways,  proceeding  under  the  general  in- 
clostlre  act,  and  erecting  houses  of  industry. 

Where  the  manner  of  holding  a  Special  Session  is  How  to  be  sum- 
prescribed  by  the  statute  which  directs  it  to  be  holden,  moned- 
the  precise  requisitions  of  the  statute  must,  of  course,  be 
obeyed.  Where  no  such  direction  is  to  be  found,  as  in 
the  great  majority  of  instances,  the  Special  Session  may 
be  convened  at  the  instance  of  the  Custos  Rotulorum  of 
the  county ;  of  the  clerk  of  the  peace  or  his  deputy  ;  or 
of  two  justices*  The  party  or  parties  convening  the 
session  issue  a  precept  to  the  chief  constable,  who 
thereupon  issues  precepts  to  the  petty  constables,  and 

S'ves  notice  to  all  the  magistrates  usually  acting  within 
e  district  for  which  the  session  is  convened.  The  pre- 
cepts must  express  distinctly  the  purpose  for  which  the 
session  is  to  be  holden;  and  of  this  purpose  distinct 
notice  must  be  given  to  the  magistrates,  more  especially 
when  the  session  is  not  one  of  those  directed  by 
statute  to  be  periodically  holden  for  specific  purposes. 
As  the  forms  must  vary  with  the  occasion,  it  may  suffice 
here  to  give  the  following  specimen  of  a  precept  to  the 
high  constable,  and  his  precepts  founded  thereon,  for 
holding  a  Special  Session  relative  to  the  state  of  the 
highways,  according  to  13  Geo.  3.  c.  78.  s.  7.  and  55 
Geo.  3.  c.  68.  s.  6. 

Form  of  Precept  to  the  High  Constable. 

County  of  \   To  A.  B.  High  Constable  of  the  hundred  of  —  in 
■  J        the  said  county  of         ■ 

We,  C.  D.  and  E.  F.,  two  of  his  Majesty's  justices  of  the  peace 
for  the  said  county,  do  hereby  require  you  immediately  upon  the 
receipt  hereof,  to  issue  your  warrants  to  all  the  petty  constables 
within  your  said  hundred,  in  the  form  hereon  indorsed.    Given  under 

our  hands  and  seals  the  —  day  of  in  the  year  of  our 

Lord 

C.  D.        (L.  S.) 
E.  F.         (L.  S.) 

Form  of  High  Constable's  Precept  {the  form  of  which  is  indorsed  on 
the  preceding),  and  issued  by  him  in  pursuance  thereof 

County  of 

To  the  Constable  of  the  Parish  of 


Hundred 
By  virtue  of  a  precept  from  two  of  his  Majesty's  justices  of  the 
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peace  for  the  county  of  ■  acting  within  the  said  hundred,  to  me 
directed,  you  are  hereby  required  to  give  notice  to  the  surveyors 
of  the  highway  within  your  said  parish,  that  they  are  personally 
to  appear  before  the  said  justices  at  a  Special  Sessions  to  be  held 

for  the  said  hundred  of for  executing  the  purposes  of  the  acts 

relating  to  the  highways,  on  —  the day  of  —  next,  at  the 

hour  of in  the  forenoon  of  the  same  day,  at  —  in  the  said 

county,  then  and  there  to  make  returns  in  writing  of  the  state  of 
all  the  roads,  common  highways,  bridges,  causeways,  pavements, 
hedges,  ditches,  and  water-courses  appertaining  to,  and  of  all 
nuisances  and  encroachments  made  upon,  the  several  highways 
within  their  respective  parishes,  and  of  which  they  are  surveyors ; 
and  also  of  all  persons  "Vfeho  have  neglected  and  shall  neglect  in 
your  said  constable- wick  to  cut,  prune,  and  plash  their  hedges,  to 
cut,  prune,  or  lop  their  trees  growing  in  or  near  such  hedges  or 
fences  as  adjoin  the  highways,  and  to  open,  cleanse,  and  scour 
the  ditches  and  water-courses ;  and  also  at  the  same  time  to  be 
examined  as  to  the  written  notices  by  them  given  for  these  purposes, 
as  well  as  to  what  they  may  have  done  in  their  offices  in  giving 
notice  in  the  church  of  the  time  and  place  for  compounding  for 
statute  labour  on  the  highways,  and  otherwise  for  carrying  of  the 
highway  acts  into  execution.  You  will  further  inform  the  said 
surveyors  of  the  highways  that  they  may  then  have  an  order  of  two 
magistrates  to  enable  them  to  receive  a  composition  in  money 
instead  of  performance  of  statute  duty  in,  kind.  You  will  moreover 
inform  all  those  justices  of  the  peace  who  reside  in  your  parish  of 
the  time  and  place  appointed  for  the  said  sessions.  And  be  you 
then  there  to  make  due  return  thereof.  Given  under  my  hand 
at  ■  in  the  said  county,  the  -» — ^  day  of  — —  in  the  year  of  our 
Lord  — —  J.  K. 

Notice  to  be  In  order  to  constitute  a  good  Special  Session,  it  is  ne- 

given  to  the  cessary  that  reasonable  notice  should  be  given  to  all  the 
magistrates.  magistrates  of  the  division ;  and,  therefore,  where  a 
precept  for  holding  a  Special  Session  on  the  15th  Sep- 
tember, for  diverting  a  way,  was  issued  on  the  12th,  and 
the  notices  given  on  the  14th,  the  Court  of  King's  Bench 
held  that  the  session  was  not  properly  convened,  and  the 
order  invalid,  (e)  The  notices  must  be  given  by  authority 
of  the  high  constable,  when  the  division  within  which 
the  magistrates  act  is  a  hundred,  or  by  that  of  the  officer 
of  a  corporation  analogous  to  the  high  constable,  when 
they  are  the  justices  of  a  corporation;  and,  therefore, 
a  Special  Session  convened  by  the  clerk  to  the  magis- 
trates will  not  be  duly  holden.  (f)  But  it  is  not  ne- 
cessary that  the  notices  should  be  actually  served  on  the 
magistrates  by  the  high  constable  himself;  as,  if  they 
are  signed  by  him,  they  may  be   served  by  any  person 


i 


e)  The  King  v.  the  Justices  of  Worcestershire,  2  B.  and  A.  228. 

f)  The  King  v.  the  Justices  of  Surrey,  5  B.  and  C.  241. 


SPECIAL    SESSIONS.  9 

whom  he  may  depute,  and  will  then  be  considered  given 
by  him  as  though  he  had  personally  served  them.(g) 

The  place  of  holding  a  Special  Session  is  in  the  dis-  place  of  holding 
cretion  of  those  who  have  power  to  convene  it,  so  that*80*"*18***1' 
it  is  within  their  jurisdiction;  but  it  must  be  distinctly 
specified  in  the  precepts  and  notices.  (n) 

Where  a  Special  Session  is  directed  to  be  holden  for  Not  to  beholden 
some   particular  jpurpose,  and  two  sets  of  magistrates  hy  different  §ets 
have  concurrent  jurisdiction  within  the  district,  the  first  ^^J1^™^8 
meeting  holden  by  either  after  regular  notice  is  the  only  purpose, 
proper  session,  and   determines  the  authority.    At  this 
meeting  the  other  set  of  justices  may  attend  and  vote ; 
but    they  cannot  hold   a  subsequent  meeting    for    the 
same  purpose ;  and  if  they  assume  to  do   so  they  will 
be  liable  to  indictment,  even  without  evidence  of  corrupt 
motive.  (•) 

The  last  act,  9  Geo.  4.  c.  61,  relating  to  the  licensing  Annual  Special 
and   government     of   inns,     alehouses,    and   victualling  ?eM,0.n  fo[ 
houses,  gives  such  new  and  important  directions  for  the  bouse!?8  *  *" 
holding  of  an  Annual  Special  Session  for  the   ac- 
complishment   of  its  purposes,   and  for  holding  other 
Special   Sessions   auxiliary  thereto,    and    invests    such 
sessions  with  powers  so  extensive  and  peculiar,  that  it 
seems  desirable  to  introduce  in  this  place  its  more  im- 
portant provisions. 

The  first  section  of  this  statute  prescribes  the  time  and  9  Geo.  4.  c.  e. 
place  of  holding  the  General  Annual  Licensing  Meeting  *  *• 
in  the  following  terms : — "  In  every   division   of  every  Time  and  place 
county  and  riding,  and   of  every  division  of  the  county  of  h°Wing  the 
of  Lincoln,  and  in  every   hundred  of  every  county  not  5Sniing,nUa 
being  within  any  such  division,  and  in  every  liberty,  di-  meeting, 
vision  of  every  liberty,   county  of  a  city,   county  of  a 
town.  City  and  town  corporate,  in  that  part  of  the  United 
Kingdom  called  England,  there  shall  be  annually  holden 
a  Special  Sessions  of  the  justices  of  the  peace  (to.  be 
called  the  General  Annual  Licensing  Meeting),  for  the 
purpose  of  granting  licenses  to  persons  keeping  or  being 
about  to  keep  inns,  alehouses,   and  victualling  houses, 
to  sell  excisable  liquors  by  retail  to  be  drunk  or  con- 
sumed on  the  premises  therein  specified  ;  and  that  such 
meetings  shall  be  holden  in  the  counties  of  Middlesex  Time  of  holding 
and  Surrey  within  the  first  ten   days  of  the  month   of ia  Middlesex  and 
March,  and  in  every  other  county  on  some  day  between  Surrey' 


S) 


The  King  v.  the  Justices  of  Suffolk,  6  B.  and  C.  110. 
(1)  Dalt.  J.  c.  185. 
(i)  The  King  v.  Sainsbury  and  another,  4  T.  R.  451. 
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Time  of  Letting  the  twentieth  dajr  of  August  and  the  fourteenths  day  of 
in  other  coun-     September  inclusive  ;  and  that  it  shall  be  lawful  for  the 
,e8*  justices  acting  in  and  for  such  county  or  place  assembled 

at  such  meeting  or  at  any  adjournment  thereof,  and  not 
as  hereinafter  disqualified  from  acting,  to   grant  licenses 
for  the  purposes  aforesaid  to  such  persons  as  they  the 
said  justices  shall  in  the  execution  of  the  powers  herein 
contained,  and  in  the  exercise  of  their  discretion,  deem  fit 
and  proper ." 
Mode  of  con-         The  mode  of  convening  such  general  annual  licensing 
rai^annuia^-6"  meet*ng  *s  by  section  2.  thus  regulated : — "  In  every  such 
censing  meeting,  division  or  place  as  aforesaid  there  shall  be  holden,  twenty- 
•.  «.  one  days  at  the  least  before  each  such  general  annual 

licensing  meeting,  a  Petty  Session  of  the  justices  acting 
for  such  county  or  place,  the  majority  of  whom  then  present 
shall  by  a  precept  under  their  hands  appoint  the  day,  hour, 
and  place  upon  and  in  which  such  general  annual  licen- 
sing meeting  for  such  division  or  place  shall  be  holden, 
and  shall  direct  such  precept  to  the  nigh  constable  of  the 
division  or  place  for  which  such  meeting  is  to  be  holden, 
requiring  him  within  five  days  next  ensuing  that  on 
which  he  shall  have  received  such  precept,  to  order  the 
several  petty  constables  or  other  peace  officers  within 
his  constablewick  to  affix  or  cause  to  be  affixed  on  the 
Notices  where  door  of  the  church  or  chapel,  and  where  there  shall  be 
a*3"^  no  church  or  chapel,   on  some  other  public  and   con- 

spicuous place  within  their  respective  districts,  a  notice 
of  the  day,  hour,  and  place  at  Which  such  meeting  is 
appointed  to  be  holden,  and  to  give  to,  of  to  leave  at  the 
dwejling  house  of,  each  and  every  justice  acting  for  such 
division  or  place,  and  of  each  and  every  person  keeping 
an  inn,  or  who  shall  have  given  notice  of  his  intention 
to  keep  an  inn,  and  to  apply  for  a  license  to  sell  ex- 
cisable liquors  by  retail  to  be  drunk  or  consumed  on  the 
premises,  within  their  respective  districts,  a  copy  of  such 

notice." 

Adjournment  of      A  power  of  adjourning  such  general  annual  licensing 

Inn^iw  meetmg is  by  s.ect- 3-  given  as  follows :— "  It  shall  be  law- 
ing  meeting,  ful  for  the  justices  acting  at  the  general  annual  licensing 
**  s.  meeting,  and  they  are  hereby  required  to  continue  such 

meeting  by  adjournment  to  such  day  or  days,  and  to  such 
place  or  places  within  the  division  or  place  for  which  such 
meeting  shall  be  holden  as  such  justices  may  deem  most 
convenient  and  sufficient  for  enabling  persons  keeping 
inns  within  such  division  or  place  to  apply  for  such 
license ;  provided,  nevertheless,  that  the  adjourned  meet- 
ing to  be  holden  next  after  such  general  annual  licensing 
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meeting  shall  not  be  so  holden  in  or  upon  any  of  the  fire 
days  next  ensuing  that  on  which  such  general  annual 
licensing  meeting  shall  have  been  holden  as  aforesaid; 
and  that  every  adjournment  of  the  said  general  annual 
licensing  meeting  shall  be  holden  within  the  month  of 
March  in  the  counties  of  Middlesex  and  Surrey,  and  of 
August  and  September  in  every  other  county." 

To  facilitate  the  transfer  of  licenses  at  any  period  of  Appointment  of 
the  year,  the  fourth  section  thus  directs  the  appointment  se^ionSIS^faci- 
of  Special  Sessions  auxiliary  to  the  general  meeting :— litate  the  transfer 
"  The  justices  assembled  at  the  General  or  Quarter  Ses-ofBcen,e»**'  *• 
sion,  which  shall  be  holden  at  Michaelmas  next  after  the 
passing  of  this  act,  and  at  the  general  annual  licensing 
meeting  in  every  subsequent  year,  shall  appoint  not  less 
than  Jour  nor  more  than  eight  Special  Sessions,  to  be  holden 
in  the  division  or  place  for  which  each  such  meeting  shall 
be  holden,  in  the  year  next  ensuing  such  general  annual 
licensing  meeting,  at  periods  as  near  as  may  be  equally 
distant ;  at  which  Special  Session  it  shall  be  lawful  for  the 
justices  then  and  there  assembled,  in  the  cases  and  in  the 
manner  and  for  the  time  hereinafter  directed,  to  license 
such  persons  intending  to  keep  inns  theretofore  kept  by 
other  persons,  being  about  to  remove  from  such  inns,  as 
they  the  said  justices  shall,  in  the  execution  of  the  powers 
herein  contained,  and  in  the  exercise  of  their  discretion, 
deem  fit  and  proper  persons  under  the  provisions  herein- 
after enacted  to  t>e  licensed  to  sell  exciseable  liquors  by 
retail  to  be  drunk  or  consumed  on  the  premises." 

In  order  that  the  arrangements  made  by  the  general  Notices  of  ad- 
meeting,  either  for  its  own  future  meeting  by  adjourn-  {JJJ?*?  or. 
ment,  or  for  the  holding  of  the  Special  Sessions  appointed  session*  forth* 
by  its  vote,  may  be  known,  the  fifth  section  proceeds  to  purposes  of  th» 
direct, — "  That  whenever  the  justices  shall  have  ordered  **!»•*• 
any  such  adjournment  of  the  general  annual  licensing 
meeting,  or  shall  have  appointed  such  Special  Sessions  as 
aforesaid,  the  day,  hour,  and  place,  for  holding  every  such 
adjourned  meeting,  and  every  such  Special  Session,  shall 
be  appointed  by  precept  of  the  majority  of  the  said  justices, 
directed  to  the  nigh  constable,  requiring  notices  similar 
in  form  to  those  given  at  the  general  annual  licensing 
meeting  to  be  affixed  on  the  door  of  the  church  or  chapel, 
or  on  some  other  public  and  conspicuous  place,  and  to  be 
served  upon  the  same  parties." 

The  sixth  section  thus  disqualifies  all  justices  who  are  Justices disqtmii- 
interested,  or  may  reasonably  be  supposed  interested,  from  fied  from  **»«>&» 
acting  in  the  disposition  of  applications  for  licenses; — 8'6' 
"  No  justice  who  shall  be  a  common  brewer,  distiller, 
maker  of  malt  for  sale,  or  retailer  of  malt,  or  of  any  excise- 


12  SPECIAL    SBSSlOtfS. 

able  liquor,  or  who  shall  be  concerned  in  partnership  with 
any  common  brewer,  distiller,  maker  ot  malt  for  sale, 
or  retailer  of  malt,  or  of  any  exciseable  liquor,  shall 
act  in  or  be  present  at  any  general  annual  licensing 
meeting,  or  at  any  adjournment  thereof,  or  at  any 
special  session  for  granting  or  transferring  licenses 
under  this  act,  or  snail  take  part  in  the  discussion 
or  adjudication  of  the  justices  upon  any  application  for  a 
license,  or  upon  any  appeal  therefrom  ;  and  no  justice 
shall  act  upon  any  of  the  aforesaid  occasions,  in  the  case 
of  any  house  licensed,  or  about  to  be  licensed,  under  this 
act,  of  which  such  justice  shall  be  the  owner,  or  for  the 
owner  of  which  he  shall  be  manager  or  agent,  or  of  any 
house  being  in  whole  or  in  part  the  property  of  any  common 
brewer,  distiller,  maker  of  malt  for  sale,  or  retailer  of  malt, 
or  of  any  exciseable  liquor,  to  whom  such  justice  sliall  be 
either  by  blood  or  by  marriage  the  father,  son,  or  brother, 
or  of  whom  such  justice  shall  be  the  partner  in  any  other 
Penalty  for  act-  trade  or  calling ;  and  that  every  justice  who  being  hereby 
*"£•  disqualified  shall  knowingly  or  wilfully  so  offend,  shall 

for  every  such  offence,  forfeit  and  pay  the  sum  of  one 
hundred  pounds ;  provided  always  that  nothing  herein 
contained  shall  extend  to  disqualify  any  justice  (not 
otherwise  disqualified,  and  having  no  beneficial  interest 
in  the  house  licensed,  or  about  to  be  licensed,  under  this 
act)  from  acting  on  any  of  the  occasions  aforesaid  by 
reason  of  the  legal  estate  in  such  house  being  vested  in 
him  as  trustee  for  any  person  or  persons,  or  for  any  cha- 
ritable or  public  use  or  purpose  whatsoever." 
County  justices  The  7th  section  thus  empowers  the  county  justices 
empowered  to     ^Q  a^tend  and  act  at  the  annual  licensing  meeting  when 

act  in  corporate ,     ,  ,        «  ,  .    r    .  .    ,.  ©.  © 

jurisdictions       holden  for  a  corporate  or  inferior  jurisdiction  when  there 
where  there  are  are  not  two  justices  present  legally  competent  to  act : — 
not  two  qualified  n  Whenever  at  any  of  the  meetings  to  be  holden  as  afore- 
{X8'  *'  *      said,  for  any  liberty,  county  of  a  city,  county  of  a  town, 
city    or    town    corporate,    there    shall    not    be    present 
at  least  two  justices  acting  in  and  for  any  such  liberty, 
county  of  a  city,  county  of  a  town,  city  or  town  cor- 
porate, who  are  not  disqualified,  it  shall  be  lawful  for 
the  justices  acting  in  and  for  the  county,  or  counties  ad- 
joining to  such  liberty,  county  of  a  city,  county  of  a  town, 
city  or  town  corporate,  and  not  disqualified  from  acting, 
to  act  within  such  liberty  or  place,  and  with  the  justice  or 
justices    thereof,    not  as  hereinbefore  disqualified,  who 
shall  be  present  at  any  such  meeting  as  aforesaid,  for  the 
.  purpose  of  granting  or  transferring  licenses  under,  or  of 
hearing  complaints  as  to  offences  against  this  act,  any 
law,  custom,  or  usage  to  the  contrary  notwithstanding." 
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But  by  section  8  the  Cinque  Ports  are  exempted  from  Cinq!*  Ports 
this  last  provision.  «xcm^ed,  s.  e. 

By  section  9  the  mode  of  deciding  on  licenses  is  thus  Questions  to  be* 
ascertained : — "  When  (at  any  of  the  meetings  aforesaid)  any  *^  bJ  *•* 
question  touching  the  granting,  withholding,  or  transferring  JJg^  present* 
any  license,  or  the  fitness  of  the  person  applying  for  such 
license,  or  of  the  house  intended  to  be  kept  by  such  person, 
shall  arise,   such  question  shall  be  determined  py   the 
majority  of  justices  not  disqualified,  who  shall  be  present 
when  such  question  shall  arise ;  and  every  license  granted 
under  the  authority  of  this  act  shall  be  signed  by  the 
majority  of  the  justices,  not  disqualified,  who  shall  be 
present  when  such  license  shall  be  granted/' 

The  10th  section  regulates  the  notices  of  application  to  Notices  required 
license  houses  not  previously  licensed  thus  : — "Thateverv  J^w1*""** 

..j-         ,x  i     ir  t  x  ii  •        i_i  •'•or  licences  for 

[terson  intending  to  apply  tor  a  license  to  sell  exciseable  houses  not  pre-' 
iquor  by  retail,  to  be  drunk  or  consumed  in  any  house  not  viousiy  licensed, 
theretofore  kept  as  an  inn,  shall  affix,  or   cause  to  be  •• 10, 
affixed,  a  notice  on  the  door  of  such  house,  and  on  the  door 
of  the  church  or  chapel  of  the  parish  or  place  in  which 
such  house  shall  be  situate ;  and,  where  there  shall  be  no 
church  or  chapel,  on  some  other  public  and  conspicuous 
place   within  such    parish  or   place,   on    three    several 
Sundays,  between  the  first  day  of  January  and  the  last  day 
of  February,  in  the  counties  of  Middlesex  and  Surrey,  and 
elsewhere  between  the  first  day  of  June  and  the  last  day 
of  July,  at  some  time  between  the   hours  of  ten  in  the 
forenoon  and  four  in  the  afternoon,  and  shall  serve  a  copy  of 
such  notice  upon  one  of  the  overseers  of  the  poor,  and 
upon  one  of  the  constables,  or  other  peace  officers,  of  the 
said  parish  or  place,  within  the  month  of  February,  in  the 
counties  of  Middlesex  and  Surrey,  and  elsewhere  within 
the  month  of  July,  prior  to  the  general  annual  licensing 
meeting ;  and  every  such  notice,  and  the  copies  thereof, 
shall  be  written  in  a  fair  and  legible  hand,  or  printed,  and 
shall  be  according  to  the  form  in  the  schedule  hereunto 
annexed,  marked  A,  and  shall  be  signed  by  the  party 
intending   to   make  such   application,    or  by   his  agent 
thereunto  authorised,  and  shall  set  forth  the  situation  q{ 
the  house,  in  a    true   and  particular  manner,  and   the 
christian  and   surname  of  the  party  applying,  together 
with  the  place  of  his  residence,  ana  his  trade  or  calling 
during  the  six  months  previous  to  the  time  of  serving 
such  notice,  and  his  intention  to  apply  for  a  license  to 
sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed 
in  such  house  or  premises. (A;) 

(Ar)  The  following  is  the  form  of  the  notice  referred  to  : 
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Notices  required  The  I  lth  section  defines  the  preliminaries  required  to 
on  the  transfer  an  application  for  the  transfer  01  a  license  as  follows  :— 
j*,*1"*™6'  "That  every  person  holding  a  license  under  the  authority 
of  this  act,  or  his  heirs,  executors,  administrators,  or 
assigns,  being  desirous  to  transfer  such  license  to  some 
other  person,  and  intending  to  apply  at  the  Special 
Session  then  next  ensuing  for  permission  so  to  do,  shall, 
five  days  at  the  least  prior  to  such  Special  Session, 
serve  a  notice  of  such  his  intention  upon  one  of  the  over- 
seers of  the  poor,  and  upon  one  of  the  constables  or  other 
Eeace  officers  of  the  parish  or  place  in  which  the  house 
ept  by  the  person  so  holding  such  license  is  situate,  and 
every  such  notice  shall  be  written  in  a  fair  and  legible 
hand  or  printed,  and  shall  be  according  to  the  form  in  the 
schedule  hereunto  annexed,  marked  B,  and  shall  be 
signed  by  the  party  intending  to  make  such  application, 
or  by  his  agent  thereunto  authorized,  and  shall  set  forth 
the  christian  and  surname  of  the  person  to  whom  it  is 
intended  that  such  license  shall  be  transferred,  together 
with  the  place  of  his  residence,  and  his  trade  or  calling 
during  the  six  months  previous  to  the  time  of  sending 
such  notice/'  (l) 

To  the  Overseers  of  the  Poor  and  the  Constable  of  the  parish 
of  ■  and  to  all  whom  it  may  concern : 

I,  A.  B.  (state  the  trade  or  occupation)  now  residing  at  ■  in  the 
parish  of— ■    in  the  county  of  and  for  six  months  past  having 

resided  at  —  in  the  parish  of  ■        (or  in  the  several  parishes  of 
■       )  in  the  county  (or  in  the  counties  of  ,)  do  hereby  give 

notice,  that  (if  application  is  intended  to  be  made  to  a  special  session 
here  state  the  cause  for  such  application)  it  is  my  intention  to  apply  at 
the  General  Annual  Licensing  Meeting  (or  at  the  Special  Session)  to 
be  holden  at  — —  on  the  — —  day  of  next  ensuing,  for  a  licenae 

to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed  in  the 
house  or  premises  thereunto  belonging,  situate  at  (here  describe  the 
house  intended  to  be  opened,  specifying  the  situation  of  it,  the  person  of 
whom  rented,  the  present  or  late  occupier,  whether  kept  or  used  as  an 
inn,  alehouse,  or  victualling-house,  within  the  three  years  preceding,  and 
if  so,  by  whom,  and  under  what  sign)  ;  and  which  I  intend  to  keep  as 
an  inn,  alehouse,  or  victualling-house. 

Given  under  my  hand  this  —  day  of— one  thousand  eight 
hundred  and         . 

N.  B.-~A  copy  of  this  notice  to  be  served  upon  one  of  the  over- 
seers of  the  poor,  and  upon  one  of  the  constables  or  other  peace  offi- 
exs  of  the  parish  in  which  is  situate  the  house  intended  to  be  opened. 

(/)  The  following  is  the  form  of  the  notice  to  be  given  of  the  ap- 
plication to  transfer  a  licence: 

To  the  Overseers  of  the  Poor  and  the  Constables  of  the  parish  of 
—  in  the  county  of  —  and  to  all  whom  it  may  concern : 

I,  A.  B.  (or  we,  the  executors,  d$c.  &;c.  of  the  late  A.  2?.)  victualler, 
being  authorized  by  virtue  of  the  license  granted  to  me  (or  him  or 
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The  12th  section  thus  enables  the  meeting  to  dispense  Put?  hindered 
with  the  attendance  of  applicants  prevented  from  attend-  fronjj Pr,°?*l,3r 
ing  in  person : — "  If  any  person  intending  to  apply  at  I^ngbl\ 
the  general  annual  licensing  meeting,  or  at  any  adjourn- 
ment thereof,  or  at  any  Special  Session,  for  any  license 
to  be  granted  under  the  authority  of  this  act,  or  for  the 
transfer  of  any  such  license,  shall  be  hindered  by  sick* 
ness  or  infirmity,  or  by  any  other  reasonable  cause,  from 
attending  in  person  at  any  such  meeting,  it  shall  be  law-  License  may  be 
ful  for  the  justices  there  assembled  to  grant  or  transfer  JJi^JfeJ^a  in 
such  license  to  such  person  so  hindered  from  attending,  t,u  absence, 
and  to  deliver  the  same  to  any  person  then  present,  who  §.  is. 
shall  be  duly  authorised  by  the  person  so  hindered  from 
attending  to  receive  the  same,  proof  being  adduced  to 
the  satisfaction  of  such  justices,  who  are  hereby  em- Power  to  en- 
powered  to  examine  upon  oath  into  the  matter  of  8uch  JJ^°^itf  t*  of 
allegation,  that  such  person  is  hindered  from  attending  the  excuse, 
by  good  and  sufficient  cause/' 

The  form  and  duration  of  the  license  to  be  granted  Form  and  dam- 
are  thus  ascertained  by  section  13;  and  the  schedule  to  tfanofthau- 
which  it  refers  : — "  And  be  it  further  enacted,  that  every cellae,  •* 18, 
license  which  shall  be  granted  under  the  authority  of  thus 
act  shall  be  according  to  the  form  in  the  schedule  here* 
unto  annexed  (marked  C),  and  shall  be  in  force  in  the 
counties  of  Middlesex  and  Surrey  from  the  5th  day  of 
April,,  and  elsewhere  from  the  10th  day  of  October,  after 
the  granting  thereof,  for  one  whole  year  thence  respeo 

her)  at  the  General  Annual  Licencing  Meeting  (or  Special  Session)  held 
at  ■  on  the  —  day  of  -~~- •  one  thousand  eight  hundred  and 
— —  to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed  in 
the  house  or  premises  thereunto  belonging,  situate  at  (here  describe 
the  situation  of  the  house),  and  commonly  known  by  the  sign  of  the 

—  do  hereby  give  notice,  that  it  is  my  (or  our)  intention  to  apply  at 
the  Special  Session  to  be  holden  at  — —  in  the  county  of—-—  on  the 

—  day  of  m  one  thousand  eight  hundred  and  ■  ■  ■  for  permis- 
sion to  transfer  the  above-mentioned  licence  to  C.  D.  (state  his  trade 
or  occupation)  now  residing  at  — -  in  the  parish  of  ■■  in  the 
county  of—  and  for  six  months  last  past  having  resided  at  -—— 
(or  in  the  several  parishes  of    ■     )  in  the  county  oi     ■  ■   (or  counties 

of ),  that  the  said  C.  P.  intended  to  keep  as  an  inn,  alehouse, 

or  victualling  house,  the  said  house  &c.  as  aforesaid,  kept  hy  me, 
(or  us)  may  sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed 
in  the  said  house,  or  premises  thereUnio  belonging. 

Given  under  my  hand  this  — ■ —  day  of one  thousand  eight 

hundred  and  ■  ■  ■. 

N.  B.  A  copy  of  this  notice  to  be  served  upon  one  of  the  overseers 
of  the  poor,  and  upon  one  of  the  constables  or  other  peace  officers 
of  die  parish  in  which  is  situate  the  house  kept  by  the  person  whose 
notice  it  is. 
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tmhr  next  ensuing,  and  no  longer;  and  every  license 
for  tne  purposes  aforesaid,  which  ^hall  be  granted  at  any 
other  time  or  place,  or  in  any  other  form  than  that  here- 
by directed,  except  as  hereinafter  excepted,  shall  not 
entitle  any  person  to  obtain  an  excise  license  for  selling 
exciseable  liquors  by  retail,  to  be  drank  or  consumed  on 
die  premises  of  the  person  licensed,  and  shall  be  utterly 
void  to  all  intents  and  purposes.  («) 

The  14th  section  provides  for  the  granting  fresh  li- 
censes in  the  middle  of  the  year,  under  certain  precau- 

(at)  The  following  is  the  form  of  the  lioeose  given : 
At  the  General  Annual  licensing  Meeting  (or  am.  adjournment  of 
ike  General  Jnmmal  Utensimg  Meeting,  or  at  a  Speeial  Petty  Session) 
of  his  Majesty's  justices  of  the  peace  acting  for  the  division  (or 

liberty,  6?c.  as  the  case  may  be)  of in  the  county  of  ■  holden 

at  — — —  on  the  —  day  of  In  the  year  one  thousand  eight  hun- 
dred and for  the  purpose  of  granting  licenses  to  persons  keep- 
ing inns,  alehouses,  and  victualling  houses,  to  seD  exciseable  liquors 
fay  retail,  to  be  drunk  or  consumed  on  their  premises,  we,  being 
—  of  his  Majesty's  justices  of  the  peace  acting  for  the  said 
county  (or  liberty,  &t.  Ac.  as  tie  case  tmay  be),  and  being  the  ma- 
jority of  those  assembled  at  the  said  session,  do  hereby  authorize 
and  empower  A.  I~,  now  dwelling  at  —  in  the  parish  of  ■ 
and  keeping  (or  intending  to  beep)  an  inn,  alehouse,  or  victualling 

house,  at  the  sign  of  the in  the  ■  of in  the  division 

and  county  aforesaid,  to  sell  by  retail  therein,  and  in  the  premises 
thereunto  belonging,  all  such  exciseable  liquors  as  the  said  A.  L. 
shall  be  license*!  and  empowered  to  sell  under  the  authority  and 
permission  of  any  excise  license,  and  to  permit  all  such  liquors  to 
be  drunk  or  consumed  in  his  said  house,  or  in  the  premises  there- 
unto belonging;  provided  that  be  (or  ske)  do  not  fraudulently 
dilute  or  adulterate  the  same,  or  seU  the  same  knowing  them  to 
have  been  fraudulently  diluted  or  adulterated ;  and  do  not  use  in 
selling  thereof  any  weights  or  measures  that  are  not  of  the  legal 
standard  ;  and  do  not  wilfully  or  knowingly  permit  drunkenness  or 
other  disorderly  conduct  in  his  (or  her)  house  or  premises ;  and  do 
not  knowingly  suffer  any  unlawful  fames  or  any  gaming  what- 
soever therein  :  and  do  not  knowingly  permit  or  suffer  persons  of 
notoriously  bad  character  to  assemble  and  meet  together  therein  ; 
and  do  not  keep  open  his  (or  her)  house,  except  for  the  reception  of 
travellers,  nor  permit  or  suffer  any  beer  or  other  exciseable  liquor 
to  be  conveyed  from  or  out  of  his  (or  her)  premises,  during  the 
usual  hours  of  the  moraine  and  afternoon  divine  service  in  the 
church  or  chapel  of  the  parish  or  place  in  which  his  (or  ker)  house 
is  situated,  on  Sundays,  Christmas  Day,  or  Good  Friday,  hut  do 
maintain  good  order  and  rule  therein ;  and  this  license  shall  con- 
tinue in  force  from  the day  of next  until  the  day 

of then  next  ensuing,  and  no  longer ;  provided,  that  the  said 

A.  L.  shall  not  in  the  mean  time  become  a  sheriff's  officer,  or  officer 
executing  the  process  of  any  court  of  justice,  in  either  of  which 
eases  this  license  shall  be  void. 

Given  under  our  hands  and  seals  the  day  and  at  the  place  first 
above  written. 
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tiohs>  in  cases  where  there  is  a  compulsory  change  of 
tenancy ;  where  the  tenant  about  to  quit  has  neglected  to 
renew  his  license ;  or  where  the  publican  is  himself  com- 
pelled, b£  the  operation  of  an  act  of  parliament,  to  quit 
the  premises.      It  enacts    that,   "  If  any  person,    duly  Prornfcm  ftr 
licensed  under  this  act,  shall  (before  the  expiration  of  grating  fa* 
such  license)  die,  or  shall  be,  by  sickness  or  other  in-  c^ISm^* 
firmity,  rendered  incapable  of  keeping  an  inn,  or  shall  change  of  te- 
become  bankrupt,  or  shall  take  the  benefit  of  any  act  nancy,  and  in 
for  the  relief  of  insolvent  debtors ;  or  if  any  person  so  J^VuT 
licensed,  or  the  heirs,  executors,  administrators,  or  as- 
signs  of  any  person  so  licensed,  shall  remove  from  or 

! field  up  the  possession  of  the  house  specified  in  such 
icense ;  or  if  the  occupier  of  any  such  house,  being 
about  to  quit  the  same,  shall  have  wilfully  omitted,  or 
shall  have  neglected  to   apply  at  the  General  Annual 
Licensing  Meeting,  or  at  any  adjournment  thereof,  for  a 
license  to  continue  to  sell  exciseable  liquors  by  retail,  to 
be  drunk  or  consumed  in  such  house ;  or  if  any  house, 
being  kept  as  an  inn  by  any  person  duly  licensed   as 
aforesaid,  shall  be,  or  be  about  to  be,  pulled  down  or  oc- 
cupied under  the  provisions  of  any  act  for  the  improve- 
ment of  the  highways,,  or  for  any  other  public  purpose; 
or  shall  be,  by  fire,  tempest,  or  other  unforeseen  and 
unavoidable  calamity,  rendered  unfit  for  the  reception  of 
travellers  and  for  tne  other  legal  purposes  of  an  inn ; 
it  shall  be  lawful  for  the  justices  assembled  as  aforesaid 
at  a  Special  Session,  holden  under  the  authority  of  this 
act,   for  the  division  or  place   in  which  the  house  so 
kept  or  having  been  kept,  shall  be  situate,  in  any  one  of 
the  above-mentioned  cases,  and  in  such  cases  only,  to 
grant  to  the  heirs,  executors,   or  administrators  of  the 
person  so  dying,  or  to   the  assigns  of  such  person  be- 
coming incapable  of  keeping  an  inn,  or  to  the  assignee  or 
assignees  or  such  bankrupt  or  insolvent,  or  to  any  new 
tenant  or  occupier  of  any  house  having  so  become  unoc- 
cupied, or  to  any  person  to  whom  such  heirs,  executors, 
administrators,  or  assigns  shall,  by  sale  or  otherwise,  have 
bon&Jide  conveyed  or  otherwise   made  over  his  or  their 
interest  in  the  occupation  and  keeping  of  such  house, 
a  license  to  sell  exciseable  liquors  by  retail,  to  be  drunk 
or  consumed  in  such  house,  or  the  premises  thereunto 
belonging ;  or  to  grant  to  the  person  whose  house  shall 
as  aforesaid  have  been  or  shall  be  about  to  be  pulled 
down  or  occupied  for  the  improvement  of  the  highways, 
or  for  any  other  public  purpose,  or  have  become  unfit 
for  the  reception  of  travellers,  or  for  the  other  legal  pur- 
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poses  of  an  inn,  and  who  shall  open  and  keep  as  an  inn 
some  other  fit  and  convenient  house,  a  license  to  sell 
exciseable  liquors  by  retail,  to  be  drunk  or  consumed 
Time  for wbch  ^ere*n  s  provided  always,  that  every  such  license  shall 
such  Licence  continue  in  force  only  from  the  day  on  which  it  shall  be 
shall  continue  in  granted  until  the  5th  day  of  April  or  the  10th  day  of 
forct«  October  then  next  ensuing,  as  %he  case  may  be :  provided 

also,  that  every  person  intending  to  apply,  in  any  of  the 
above-mentioned  cases,  at  any  such  Special  Session  for 
a  license  to  sell  exciseable  liquors  by  retail,  to  be  drunk 
or  consumed  in  a  house  or  premises  thereunto  belonging, 
ig  which  exciseable  liquors  shall  not  hpve  been  sold  by 
retail,  to  be  drunk  or  consumed  on  the  premises,  by 
virtue  "of  a  licence  granted  at  the  General  A  nuuaj  Licensing 
Notice  of  appH-  Meeting  next  before  such  Special  Session,  shall,  on  sojue 
cation.  Qpe  gun(]ay  within  the  six  weeks  jiext  before  such  Spepial 

Session,  $t  some  time  between  the  hours  of  ten  *n  the 
forenoon  and  four  in  the  afternoon,  fix  or  cause  to  be 
affixed  on  the  door  of  such  house,  and  on  the  door  o{ 
the  church  or  chapel  of  the  parish  or  place  in  which  such 
bouse  shall  be  situate,  and,  where  there  shall  be  no 
church  or  chapel,  on  some  other  public  and  conspicuous 
place  within  quch  parish  or  place,  such  and  tae  like, 
notice  as  is  hereinbefore  directed  to  be  affixed  fay  every 
person  intending  to  apply  at  the  General  Annual  Licensing 
Meeting  Jot  a  license  to  sell  exciseable  liquors  by  retail, 
%q  be  drunk  or  consumed  in  a  house  not  theretofore  kept 
as  an  inn,,  and  shall  in  like  manner  serve  copies  of  the 
?^id  notice  on  one  of  the  overseers  of  the  poor,  and  on  o>ue 
9Jf  the  cp^stables  or  other  peace  officers  of  such  parish  or 
place. 
Fees  on  licenses,  .  Tfye  15.t&  section  regulates  the  fees  to  be  paid  \a 
•• 15#  respect  of  licences  tfcus* — "  It  sfcall  be  lawful  for  the 

clerk  of  tfce  justices,  as  well  at  the  General  Annual  Licens- 
ing Meeting  as  $d$c<  at  any  Special  Session  to  be  golden 
tu^der  this  acjt,  tp  demand  and  receive  from  every  person 
to  whom  a  license  sl\eM  be  granted  under  this  act,  for 
tfie  trouble  of  su,ch  clerk,  a,ud  for  all  expenses  connected 
therewith,  t^e  sums  following,  and  no  npiore ;  v}4eUcet% 
for  the  petty  constable,  or  other  peace  officer,  for  ££$v4gg 
notices,  find  for  aU  other  services  hereby  required  of  such 
petty  constable  or  other  .peace  officer,  the  sjyft  qf  oue 
shilling j  for  the  clerk  of  the.  ju^ices,  for  the  license*  the 
sum  of  five  ^hillings ;  an$  for  preparing  the  precepts  to 
be  directed  to  the  high  constable,  and  notices  to  be 
delivered  by  the  petty  cousfable,  as  required  by  this  act, 
the  sum  of  one  shilling  and  sixpence ;  and  every  such 
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clerk,  who  shall  demand  or  receive  from  any  person  for  Penalty  for  re- 
such  respective  fees  in  this  behalf  any  greater  sum,  or  <*i?i«g  mow. 
any   thing  of  greater  value  than  the  sums  hereinbefore 
specified,  being  in  the  whole  the  sum  of  seven  shillings 
and  sixpence,  shall  for  every  such  offence,  on  conviction 
before  one  justice,  forfeit  and  pay  the  sum  of  five  pounds* 

By  section  16  sheriffs'  officers,  and  all  officers  exe-  Sbenfi'  officers 
cuting  process  of  any  court,  are  disable^  from  receiving  disabled  from 
or  using  any  license  under  the  grant ;  and  the  grant  or  ^*  puMaa'a 
transfer  to  them  of  any  license  is  made  absolutely  void.      lc*m*>  *•  *  • 

By  section  17  no  excise  license  for  retailing  exciseable  No  excite  u- 
liquors  is  to    be   granted  for  consuming  liquor  on  * ''*  jjSJJJJJ  ]£ 
premises,   unless  the  magistrates'  license  be  previously  tailing  KqooMo 
obtained;  and  if  such  excise  license  be  granted  it  is  a*»diantoiipi*- 
mere  nullity.  "Sed^n* 

The  21st  section  provides  a  graduated  scale   for  the  ^Lgittnlet, 
punishment  of  licensed  publicans  for  offences  against  the  *i7. 
tenor  of  their  license.     It  will  be  observed,  that  although  Proceeding 
the  convictions  for  the  two  first  offences  may  be  before  tpfajjpnMku* 
two  justices,,  that  the  third  offence  must  come  before  the  against  the* 
Special  Session  appointed  by  the  general  annual  licensing  term*  of  their 
meeting,  or  that  meeting  itself,  either  for  final  decision  fie***.*-*!. 
or  to  be  remitted  to  the  Quarter  Sessions.     It  seems, 
therefore,  proper  to  introduce  the  whole  clause  into  this 
place,  sub  belonging  to  the  peculiar  functions  of  Special 
Sessions.     It  enacts, — "  That  every  person  licensed  under  PDnitfament  for 
this  act,   who  shall  be  convicted   before  two  justices, ■  ■ntcfcnce 
acting  in  or  for  the  division  or  place  in  which  shall  be  two  joSkei!* 
situate  the  house  kept,  or  theretofore  kept,  by  such  per- 
son, of  any  offence  against  the  tenor  of  the  license  to  nim 
granted,  shall,  unless  proof  be  adduced  to  the  satisfaction 
of  such  justices,  that  such  person  had  been  theretofore 
convicted  before  two  justices  within  the  space  of  three 
years  next  preceding  of  some  offence  against  the  tenor  of 
the  license,  subsisting  at  the  time  when  such  last  men- 
tioned offence  was  committed,   be    adjudged  by  such 
justices  to  be  guilty  of  a,  first  offence  against  the  provisions 
of  this  act,  relative  to  the  maintenance  of  good  order  and 
rule,  (is)  and  to  forfeit  and  pay  any  sum  not  exceeding  five 
pounds,  together  with  the  costs  of  the  conviction ;  but  if 
proof  shall  be  adduced  to  the  satisfaction  of  such  justices, 
that  such  person  had  been  previously  convicted  before  two 

(«)  By  section  80,  any  two  justices  have  power  to  order  any  pub- 
Bean  within  their  jurisdiction  to  close  his  house  if  it  be  in  or  near 
any  place  where  there  is  an  actual  or  expected  riot  or  tumult ;  and 
in  fading  to  obey,  the  publican  is  to  be  deemed  to  have  not  main- 
tained good  order  and  rule  m  the  house. 

c  2 
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Penalty  for  ft     justices,  within  the  space  of  the  three  years  next  prece- 
tS«°d  Sf81106     ding,  of  one  offence  only  against  the  tenor  of  the  license 
yeanTaisolttfore  subsisting  at  the  time  when  such  last  mentioned  offence 
two  justices.       was  committed,  such  person  shall  be  adjudged  by  such 
justices  to  be  guilty  of  a  second  offence  against  the  provi- 
sions of  this  act  as  aforesaid,  and  to  forfeit  and  pay  any 
sum  not  exceeding  ten  pounds,  together  with  the  costs  of 
Third  offence,    the   conviction ;    out  if  proof  shall  be  adduced,    to  the 
h^^Sd*0  sa^sfac^on  °f  such  justices,  that  such  person  had  been 
the  next  Special  previously  convicted  before  two  justices,  within  the  space 
Sessions  or  to     of  three  years  next  preceding,  of  two  separate  offences 
the  general        against  the  tenor  of  the  licenses  subsisting  at  the  times 
meetin**  when  such  last  mentioned  offences  were   committed,  it 

shall  be  lawful  for  the  said  justices,  and  they  are  hereby 
required,    to   adjourn  the   further   consideration  of   the 
charge  so  made  against  such  person  as  aforesaid  to  the 
Special  Session  to  be  then  next  holden  under  this  act  for 
the  division  or  place  in  which  shall  be  situate  the  house 
kept  by  such  person,  or  to  the  General  Annual  Licensing 
Meeting  for  the  said  division  or  place,  if  such  meeting 
shall  take  place  before  any  such  Special  Session  shall 
Summons  to       be  holden ;  and  such  justices  shall  issue  their  summons  to 
party  charged,    the  person  so  charged  to  appear  at  such  Special  Session, 
or  at  such  General  Annual  Licensing  Meeting,  then  and 
complainant      there  to  answer  to  the  matter  of  such  charge ;  and  shall 
and  witnesses     bind  the  person  who  shall  make  such  charge,  and  any 
niwuice/  reC°g"  other  person  who  shall  have  any  knowledge  of  the  circum- 
stances thereof,  in  a  sufficient  recognizance  to  appear  at 
such  Special  Session,  or  at  such  General  Annual  Licensing 
Meeting,  then  and  there  to  prosecute,  and  to  give  evi- 
dence upon  such  charge ;  and  if  proof  shall  be  add  deed 
to  the  satisfaction  of  the  justices  assembled  at  such  Special 
Adjudication  of  Session,   or  at  such  General  Annual   Licensing   Meet- 

rions^caseof  *nS>  ^at  suc^  Person  so  charged  is  guilty  of  the  offence 
a  third  offence,    with  which  he  is  so  charged,  such  person  shall  bead- 
judged  to  be  guilty  of  a  third  offence  against  the  provi- 
sions of  this  act  as  aforesaid,  and  to  forfeit  and  pay  any 
sum  not  exceeding  fifty  pounds,  together  with  the  costs  of 
Proviso  for  rs-    the  conviction :  provided  always,  that  if  at  any  time  before 
mitting  a  charge  the  hearing    of  any    such    last-mentioned    charge,    the 
^^^^■J06  justices  assembled  as  aforesaid,  shall  in  their  discretion 
think  fit  to  direct  that  the  hearing  of  such  charge  shall  be 
adjourned  to  tho  General  or  Quarter  Session  of  the  Peace 
then  next  ensuing,  there  to  be  enquired  of  by  a  jury,  or 
if  the  person  so  charged  shall,  in  writing  under  his  hand, 
request  the  said  justices  to  direct  that  the  hearing  of  such 
charge  shall  be  so  adjourned  as  aforesaid,  the  said  justices 
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are  hereby  required  to  direct  that  the  hearing  of  such 
charge  shall  be  so  adjourned,  provided  that  the  person  Recognizance  of 
who   shall  have  made   such  request  shall,  before   such  P"**  a°2"*d 
justices  so  assembled,  forthwith  enter  into  a  recognizance  ^J^'at  Set- 
with  two  sufficient  sureties,  personally  to  appear  at  the  sions. 
said  General  or  Quarter  Session,  and  to  try  such  charge, 
and  to  abide  the  judgment  of  the  court  thereupon,  and  to 
pay  such  costs  as  shall  be  by  the  court  awarded ;  and  the 
said  justices  are  hereby  required  to  bind  in  a  recognizance 
to  appear  at  such  General  or  Quarter  Sessions  as  afore- 
said, then  and  there  to  give  evidence  against  the  person 
so  charged,  the  person  who  shall  make  such  charge,  and 
any  other  person  who  shall  have  any  knowledge  of  the 
circumstances  thereof;  and  it  shall  be  lawful  for  the  said  Trial  of  third 
court  of  General  or  Quarter  Session  to  direct  a  jury  then  offence  by  a 
and  there  duly  impanelled,  to  be  sworn  to  inquire  of  the    ^ 
offence  so  charged  to  have  been  committed,  and  upon  their 
verdict  of  "guilty,"  to  adjudge  such  person  to  be  guilty  Adjudication  on 
of  a  third  offence  against  the  provisions  of  this  act  as  a  ^^  °* 
aforesaid,  and  such  verdict  and  adjudication  shall  be  final  ^  y' 
to  all  intents  and  purposes ;  and  to  punish  such  offender  Punishment  to 
by  fine,  not  exceeding  the  sum  of  one  hundred  pounds,  or  ^  awarded- 
to  adjudge  the  license  granted  to  and  held  by  or  on  behalf 
of  such  offender  to  be  forfeited  and  void,  or  to  punish 
such  offender  by  such  fine  as  aforesaid,  and  to  adjudge  such 
license  to  be  forfeited  and  void ;  and  if  such  license  shall 
be  adjudged  to  be  forfeited  and  void,  it  shall  thenceforth 
be  void  accordingly ;  and  every  excise  license  for  selling 
any  exciseable  liquors  by  retail,  then  held  by  or  on  behalf 
of  such  offender,  shall  also  be  void ;  and  if  the  license  of 
such  offender  shall  be  so    adjudged  to  be  void,    such 
offender  shall,  from  and  after  such  last  mentioned  adju- 
dication, be  deemed  and  taken  to  be  incapable  of  selling 
exciseable  liquors  by  retail  in  any  inn  kept  by  him  for 
the  space  of  three  years,  to  be  computed  from  the  time  of 
such  adjudication;    and  any    license  granted  to    such 
person  during  such  term  shall  be  void  to  all  intents  and 
purposes:  provided  also,  that  the  court  may  upon  suffi-  Power  of 
cient  cause  shown,  adjourn  the  hearing  of  such  charge  J^0^?"^1**0 
to  the  then  next  General  or  Quarter  Session  of  the  Peace,  sewon«!ring 
when  the  same  shall  be  finally  determined. 

When  a  charge  of  a  third  offence  is  adjourned  to  the  Binding 
session,  the  justices  may  by  section  22,  order  the  constable  p*5**  °®ceF  *° 
or  peace  officer  of  the  district  to  prosecute,  and  in  such  prosecu  > 8#     • 
cases  the  expenses  of  the  prosecutor  and  witnesses  are 
payable  out  of  the  county  rates. 

But  the  most  important  alteration  of  the  law  effected  Appeal  gfon 
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against  the  re-    by  this  act  is  that  which  is  inade  by  the  27th  section, 


Specia?s!nrion   wnlc^  gives  ah  dppeal  to  the  Quarter  Session  against  the 
to  grant  or        refusal  of  the  licensing  magistrates   to  grant  or  transfer 

transfer  a  li- 
cense,  8.  37. 


a  license.    The  general  words,    "  any  act  done  by  any 

justice"  might  seem  at  first  not  necessarily  to  apply  to 

such  refusal ;  but  by  the  elause  the  word  "  Justice  "  is  to 

be  construed  to  apply  to  any  number  of  justices  ;  and  the 

subsequent  provisions  of  the  clause  especially  regulating 

the  appeal  clearly  show  the  intention  of  the  legislature  to 

General  appeal   grant  it.  This  section  is  as  follows  :  "  That  any  person  who 

to  the  session      shall  think  himself  aggrieved  by  any  act  of  any  justice  (0) 

against  the  acts  <jone  jn  or  concerning   the  execution  of  this  act,  may 

of  justices  under  t  .-     .  »      &  *   A       ..  1  ,    n  ,        r\        *.  J 

the  statute.  appeal  against  such  act  to  the  next  General  or  Quarter 
Sessions  of  the  Peace  holden  for  the  county  or  place 
wherein  the  cau&e  of  such  complaint  shall  have  arisen, 
unless  such  session  shall  be  holden  within  twelve  days 
next  after  such  act  shall  have  been  dong,  and  in  that  case 
to  the  next  subsequent  session  holden  as  aforesaid,  and 
not  afterwards  ;  provided  that  such  person  shall  give  to 
Such  justice  notice  in  writing  of  his  intention  to  appeal, 
and  of  the  cause  and  matter  thereof,  within  five  days 
next  after  such  act  shall  have  been  done,  and  seven  days 
at  the  least  before  such  session,  and  shall,  within  such 
five  days,  enter  into  a  recognizance  with  two  sufficient 
sureties,  before  a  justice  acting  in  and  for  such  county  or 
place  as  aforesaid,  conditioned  to  appear  at  the  said 
session,  and  to  try  such  appeal,  and  to  abide  the  judgment 
of  the  court  thereupon,  and  to  pay  such  costs  as  shall 
be  by  the  court  awarded ;  and  upon  such  notice  being 
given,  and   such   recognizance  being  entered  into,  the 

{ustice  before  whoiri  the  same  shall  be  entered  into  shall 
iberate  such  person,  if  in  custody,  for  any  offence  in 
reference  to   which   the   act  intended    to   be   appealed 
against  shall  have  been  done ;  and  the  court  at  such 
session  shall   hear  and  determine   the   matter  of  such 
appeal,  and  shall  make  such  order  therein,  with  or  without 
Provision  as  to  cost3,  as  to  the  said  court  shall  seem  meet ;  and  in  case 
th^^r*     ^  ac*  aPPeakd  against  shall  be  the  refusal  to  grant  or  to 
grant  or  transfer  transfer  any  license,  arid  the  judgment  under  which  such 
a  license.  act  was  done  be  reverted,  it  shall  be  lawful  for  the  said  court 

to  grant  or  to  transfer  such  license,  in  the  same  manner  as  if 
such  license  had  been  granted  tit  the  General  Annual 
Licensing  Meeting,  or  had  been  transferred  at  a  Special 
Session;  and  the  judgment  of  the  said  court  shall  be  final 
and  conclusive  to  all  intents  and  purposes ;  and  in  case  of 


(0)  See  section  37,  et  supra,  for  the  meaning  of  this  word. 
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the  dismissal  of  such  appeal,  or  of  the  affirmance  of  the 
judgment  on  which  such  act  was  done,  and  which  wad 
appealed  against,  the  said  court  shall  adjudge  and  order 
the  said  judgment  to  be  carried  into  execution,  and  costs 
awarded  to  be  jp&id,  and  shall,  if  necessary,  issue  process 
for  enforcing  such  order ;  provided  that  no  justice  shall  Nojustfetto 
act  in  the  Hearing  or  determination  of  ahy  appeal  to  the  Jj£lnfthehe^, 
General  or  Quarter  Sessions,  as  aforfesaid,  trom  any  act  ^\r^aaJSy 
done  by  him  in  or  concerning  the  execution  of  this  act:  to  the  act  com- 

Erovided  also,  that  when  any  cause  Of  complaint  shall  pi**0**  <* 
ave  arisen  within  any  liberty,  county  of  a  city,  county  of 
a  town,  city,  of  town  corporate,  it  snail  be  lawful  for  th4  Appeal  in  a  n- 
person  who  shall  think  himself  so  as  aforesaid  aggrieved,  ■»"•*  jorij*©- 
to  appeal  against  any  such  Act  as  aforesaid,  if  he  shall  thTcountySei- 
think  fit,  to  the  Quarter  Sessions  of  the  county  within  or  swot,  if  the 
adjoining  to  which  such  liberty  or  place  shall  be  situate,  wen*1*  tbink 
•  subject  to  all  the  provisions  hereinbefore  contained."  u 

On  such  an  appeal,  the  court  may,  by  section  29,  order  Aa  tocotuof 
costs  to  the  magistrates  if  the  appeal  be  abandoned  or^1'^1'19' 
dismissed,  to  be  paid  by  the  appellant ;  if  the  appellant 
make  default  he  may  be  committed ;  and  if  the  judgment 
of  the  magistrates  b6  reversed,  the  court  may,  if  they  think 
fit,  order  the  treasurer  of  the  county  to  pay  them  a  sum 
sufficient  to  indemnify  them  against  their  expenses.    . 

§4.     OF     GENERAL    SESSIONS;     HOW    AND     BY     tfriotf 

Convened. 

A  General  Session  of  the  Peace  is  a  court  of  record  $.4.  Oeoend 
holden  before  two  or  more  justices,  one  of  whom  is  of  the  s«onaof  th« 
quorum,  (p)  for  the   general  execution  of  the  authority  ****• 
given  them  by  the  commission  of  the  peace  and  by  sta- . 
tutes.     This   definition    includes    the    General    Quarter 
Sessions,    which   are    the    only    description   of  general 
sessions  usually  holden  in  recent  times,  except  in  the 
county  of  Middlesex.     It  has  been  sometimes  doubted 
whether  justices  have  by  law  the  power  to  hold  sessions 
more  frequently  than  once  a  quarter,  according  to  the 
requisitions  of  the  statutes,  but  it  is  clear  they  have  such 
authority,  for  the  statutes  requiring  General  Sessions  to 
be  holden  at  particular  times  are  merely  directory,  and 
the  2  Hen.  5.  stat.  1.  c.  4.  s.  2.  after  prescribing  the 
periods  of  the  four  sessions (q)  adds  the  words  "and  more 

Cp)  For  Ibe  explanation  of  this  term  see  post,  Chap.  II.  §.  2. 

{$)  And  see  Hawk,  B.  2.  c.  8.  s.  47;  Com.  Dig.  Justices  of 
Peace  (D  2) ;  2  Hale,  50 ;  and  «  The  King  v.  the  Justices  of 
Leicester/'  7  B.and  C.  6. 
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often  if  need  be."    In  modern  practice,  however,  it  is 
usual  where   the    pressure    of  business    requires    more 
frequent  meetings  of  justices  for  the  trial  of  prisoners  than 
once  a  auarter,  to  adjourn  the  sessions  to  some  inter- 
mediate day,  instead  of  holding  an  extra  original  session, 
which  course  is  unquestionably  legal,  (r) 
How  convened.      A  General  Session  may  be  convened   by    any   two 
justices  within  the  jurisdiction,  one  being  of  the  quorum, 
or  by  the  Custos  Rutulorum  and  any  one  justice,  out  not 
by  the  Custos  Rutulorum  alone,  or  by  one  justice  alone,  (s) 
Tue  mode  of  convening  such  session  is  by  precept  ad-* 
dressed  to  the  sheriff,  requiring  him  to  summon  the  pro*, 
posed  session  for  general  purposes,  to  return  a  jury,  and  to 
give  notice  throughout  his  bailiwick  to  all  persons  whose 
attendance  is  requisite,  (t)    The  clause  in  the  commission, 
by  virtue  of  which  this  authority  is  exercised  is  "  that 
the  sheriff  shall  cause  a  jury  to  appear  at  such  days  and, 
places  as  the  said  justices,  or  any  two  or  more  of  them, 
as  aforesaid,  shall  appoint ;"  and  the  reason  for  this  dis- 
tinction between  the  mode  of  summoning  Special  and 
General  Sessions  is  apparent;  in  the  first  instance,  no  pre- 
cept issues  to  the  sheriff,  because  no  jury  is  required,  but 
only  a  precept  to  the  high  constable  to  summon  the  parties 
whose  duties  or  interests  render  their  attendance  necessary 
in  respect  of  the  particular  business  to  be  transacted ;  in 
th,e  latter,  the  precept  is  sent  to  the  sheriff,  that  he  may 
summon,  the  proper  attendants  on  a  court  of  criminal 
jurisdiction,  under  the  requisition  of  the  same  instrument 
which  gives  the  power  to  hold  such  court.    Without  such 
precept  to  the  sheriff  no  one  is  bound  to  attend  a  General 
Session ;  but  if  the  Session  is  holden  after  an  irregular 

Erecept,  and  the  parties  necessary  to  the  dispatch  of 
usiness  attend,  and  the  business  is  regularly  transacted, 
the  proceedings  will  be  valid.(u>  A  precept  for  a  General 
Session  issued  by  two  justices  cannot  be  superseded  by 
other  justices,  but  only  by  a  supersedeas  issued  out  of 
Chancery,  (x)  It  has  been  said  tnat  two  or  more  General 
Sessions  may  lawfully  be  holden  at  the  same  time  within 
the  same  jurisdiction,  on  precept  issued  by  different  seta 

(r)  This  course  was  recommended  by  the  law  officers  of  the 
crown  on  a  case  submitted  to  them  in  1815  by  the  magistrates  of 
Stafford,  m  an  opinion  which  is  given  at  length  in  5  Burn.  J*, 
«4ed.p.203.  n.  (a) 

(s)  Lamb.  375.  (t)  Shaw,  J.  174. 

(u)  Lamb.375,  376 ;  the  King  v.  the  Corporation  of  Ipswich* 
2LordRaym.-1238. 

(x)  Com.  Dig.  Justices  of  Peace   (D.  3.). 
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of  justices ;  though  service  at  any  one  would  operate  as 
a  discharge  of  service  at  the  others ;  (y)  but  this  is  very 
doubtful ;  (2)  and  it  is  certain  that  if  the  precepts  for  such 
sessions  were  multiplied  wantonly,  or  for  sinister  pur- 
poses, the  magistrates  issuing  them  would  be  liable  to 
punishment  by  criminal  information  in  the  Court  of  King's 
bench,  and  their  commissions  would  probably  be  super- 
seded by  the  Lord  Chancellor,  (a) 

§5.   OF   GENERAL   QUARTER  SESSIONS   OF  THE   PEACE. 

General  Quarter  Sessions  of  the  peace  are  General  General  Quarter 
Sessions  holden  once  in  a  quarter  of  a  year  by  direction  Se»ioo§. 
of  acts  of  parliament. 

The  12  Kich.  2.  c.  10.  directed  "  the  justices  to  keep  when  boWeo. 
their  sessions  in  every  quarter  of  the  year  at  least,  and 
by  three  days  if  need  be,  but  did  not  specify  the  periods. 
iJy  2  Hen.  5.  s.  1 .  c.  4.  these  times  were  specified  to  be 
the  first  week  after  Miohaelmas  day,  the  first  week  after 
the  Epiphany,  the  first  week  after  the  close  of  Easter, 
and  the  first  week  after  the  translation  of  St.  Thomas 
the  Martyr.  This  is  the  direction  which  still  generally 
governs ;  except  with  respect  to  the  Michaelmas  Sessions,, 
which,  by  64  Geo.  3.  c.  84.  are  directed  to  be  holden  in 
the  first  week  after  the  11th  of  October.  In  the  con- 
struction of  these  directions  it  is  said,  that  if  the  feast 
day  or  day  named  fall  on  a  Sunday,  the  sessions  are  to. 
be  holden  in  the  week  following,  (6)  In  fact,  however, 
they  are  holden  on  different  days  in  different  counties, 
sometimes  varying  from  the  directions  of  the  statute  of 
Henry,  and  are,  notwithstanding,  as  good  as  Quarter 
Sessions,  for  that  provision  is  only  directory  ;  and,  there- 
fore, if  holden  once  a  quarter,  according  to  the  general 
direction  of  the  statute  of  Richard,  they  will  be  valid ;  (c) 
and,  in  pursuance  of  the  same  principle,  it  has  been 
recently  decided  that,  although  the  54  Geo.  3.  c.  84*  pro- 
vides that  the  Quarter  Sessions  for  the  Michaelmas 
Juarter  shall  be  holden  in  the  first  week  after  11th  of 
October  instead  of  the  time  then  appointed  for  holding 
the  same,  this  act  also  is  only  directory,  and  the 
Michaelmas  Quarter  Sessions  may  be  lawfully  holden  in, 
another  week  than  that  so  specified  by  the  statute. (d) 


Lamb-  377. 

*z)  See  the  King  v.  Sainsbury,  4  T.  R.  451.  and  ante,  p.  9. 
[a)  Dalt.  c  185.              (b)  2  Hale,  49.  (c)  2  Hale,  50w 

The  King  v.  the  Justices  of  Leicester,  7  B.  and  C.  6« 


26 


GENERAL    QUARTER   SESSIONS. 


minster  and 
Middlesex. 


Sessions  for  The  sessions  in  London  and  Middlesex  are  excluded 

lS^7^  from  the  direction  of  the  54  Geo.  3.  c.  84  ;  and  these  are 

? governed  by  regulations  which,  in  many  respects,  differ 
rom  those  which  prevail  in  other  parts  of  the  kingdom. 
In  consequence  of  the  large  population  of  these  districts, 
their  sessions  are,  in  fact,  holden  eight  times  of  the  yeai* ; 
four  as  Quarter  Sessions,  not  exactly  at  the  tinie£  directed 
by  the  statutes,  but  as  riear  to  them  as  codvehience  will 
admit,  and  the  other  four  as  original  General  Sessions  in 
the  intervening  periods ;  and  both  have  equal  jurisdiction 
to  take  and  try  indictments,  except  in  cases  where,  by 
statute,  jurisdiction  is  given  exclusively  to  the  Quarter 
Sessions,  (e)  In  Middlesex,  the  justices  have  a  Com- 
mission of  Oyer  and  Terminer,  under  which  they  act  at  the 
time  when  their  sessions  are  holden.  The  Sessions  for 
the  liberty  of  Westminster  are  only  holden  four  times  a  year, 
and  under  a  different  commission  of  the  peace  from  those 
for  Middlesex  ;  yet  offences  committed  within  the  liberty 
may  be  prosecuted  and  determined  at  the  County  Ses- 
sions ;  and  if  a  party  be  bound  by  recognizance  to  prefer 
a  bill  of  indictment  and  prosecute  for  an  offence  at  the 
next  Session  of  the  Peace  for  Westminster,  and  do  in  fact 

E refer  a  bill  at  the  next  Sessions  for  Middlesex,  it  is 
olden  to  be  in  compliance  with  the  terms  of  his  recogni- 
zance. 

As  the  authority  of  the  court  of  General  Court  of  Quar- 
ter Sessions  forms  the  subject  of  a  distinct  consideration 
hereafter,  it  is  here  sufficient  to  observe  that,  by  34  Edw; 
3.  c.  1 .  it  extends  to  the  trying  and  determining  all  felo- 
nies and  trespasses  whatsoever;  with  the  exception  of 
new  offences  created  by  statute,  for  which  another  mode  of 
trial  is  directed ;  and  the  cases  of  forgery,  perjury  and 
usury,  (f)  which  perhaps  are  not  considered  trespasses; 
Besides  the  matters  thus  cognizable  by  the  Quarter  Ses- 
sions as  a  criminal  court,  many  others  have  been  especially 
placed  within  its  jurisdiction,  of  which  the  principal  are 
such  as  relate  to  apprentices,  the  game,  highways,  pub- 
licans, the  settlement  and  maintenance  of  the  poor,  ser- 
vants, and  vagrants. 

If  it  happen  oh  the  day  appointed  for  holding  the 
sessions  that  sufficient  justices,  who  we  have  seen  are 
two,  one  of  whom  is  of  the  quorum,  do  not  appear, 
it  has  been  usual  to  consider  the  session  to  be  lost.  The 
magistrates  may,  indeed,  afterwards  hold  a  General  Ses- 


Jurlsdiction  of 
the  Sessions. 


When  session 
lost. 


(e)  Burly  v.  Watson,  2  Bla.  Rep.  1051. 
(/)  The  Queen  v.  Smith,  2  Ld.  Raym.  1144. 
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sion  for  general  ptitoosgs ;  but  it  ii  not  so  certain  that 
such  session  would  be  good  as  a  Quarter  Session  in  re* 
spect  of  such  matters  as  are  expressly  made  cognizable 
ti  a  Quarter  Session  only,  (g)  The  cases  which  have 
been  supposed  to  prove  that  such  subsequent  session 
would  not  be  good  as  a  Quarter  Session  do  not  establish 
that  proposition,  but  merely  prove  that  where  one  ori- 
ginal session  has  been  actually  holden,  a  second  within 
the  quarter  cannot  be  also  good  as  a  Quarter  Session.  (A) 
Whether  if  .a  Quarter  Session  be  convened,  and  drop  en^ 
tirely  for  want  of  magistrates,  a  subsequent  Quarter  Ses- 
sion may  be  so  holden  as  to  operate  as  a  Quarter  Session, 
is  a  point  unsettled,  and  not  likely  to  arise  in  the  present 
timesv 

The  whole  session,  though  it  may  in  fact  continue  two  Duration  of  the 
or  moite  days,  is,  in  pbint  of  law,  considered  as  but  one  Msnons. 
day,  all  proceedings  having  reference  to  the  first  day  of 
sitting}  hence  it  follows  that  the  justices  may  alter  their  Alteration  of 
orders  if  they  see  reason  to  do  so  after  they  have  promul-  order*, 
gated  them>  tod  before  the  close  of  the  session,  (t)     But  whennojudg- 
rf,  froifr  the  justices  .being  equally  divided,  or  any  other  ment  *iten- 
Caii£g;  ho  judgment  b6  gtvdti,  and  no  adjournment  take 
pta&g,  iio  order  can  be  made  on  such  unfinished  case  at 
a  sufeseauent  sessions,  (k)    And,  therefore,  where  there  is  Adjournment 
ail  equ&l  division,  ah  adjournment  dhduld  be  entered  by 
thg  cietk  of  the  peace,  to  enable  the  justices  to  resume 
the  Consideration  of  the  matter  at  a  future  time.  (/)     The 
magistrates  may  adjourn  to  any  day  previous  to  the  time 
oppointed  for  the  ensuing  session,  and  proceed  as  in  the 
original  session. 

The  justices  who  issue  the  precept  to  convene  a  Quartet*  The  places 
S&sion,  riiay  name  any  place  within  the  county,  division,  ^heie  County 
riding,  of  liberty,  for  which  it  is  summoned,  as  that  where  ^J^* t0  ** 
it  is  to  be  holden,  according  to  their  discretion  ;  and  there 
all  officers  and  suitors  of  the  court  will  be  bound  to  give' 
their  attendance  (m). 

In  counties,  wherein  the  situation  of  the  chief  town  is 
not  central,  or  the  population  is  very  unequally  distributed 
in  the  different  parts,  the  greatest  portion  being  at  a  dis- 
tance from  the  county  town,  it  is  usual,  as  it  is  both  lawful 
and  expedient,  to  hold  the  sessions  successively  at  two  or 


(g)  See  the  Khtg  r.  the  Justices  of  London,  1*  East.  R.  03& 
\h)  The  Ring  v.  Polstead,  2  Strange,  1S«3;  the  Ring  V.  Went 
Torringtou  Burr.  8.  C.  S93. 

(»)  Per  Holt,  C.  J.  2  Salk.  007.      (A:)  Bott  713. 

(/)  Id.  ibid.  (m)  Lamb.  b.  4.  c.  %*- Dalt.  1 S5. 
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more  of  the  principal  places  within  the  county,  where 

{roper  accommodations  for  the  purpose  may  be  obtained* 
n  other  counties,  where  similar  circumstances  exist,  it 
is  usual  to  adjourn  every  session  from  one  quarter  of 
the  county  to  another. 

Form  of  a  Precept  to  Summon  a  Sesskm(n). 

Count*  of  {We,  A.  B.  and  C.  D.  Esqrs.,  two  of  the  justices 
*Anau"  °J  \of  our  Sovereign  Lord  the  King,  assigned  to 
keep  the  peace  in  the  county  of  aforesaid,  and  also  to  hear 
and  determine  divers  felonies,  trespasses,  and  other  misdemeanors 
committed  in  the  same  county,  one  of  us  being  of  the  quorum,  to  the 
sheriff  of  the  same  county,  greeting:  On  behalf  of  our  said  So- 
vereign Lord  the  King,  we  command  you,  that  you  omit  not,  by 
reason  of  any  liberty  within  your  county  Co)  but  that  you  enter 
therein,  and  that  you  cause  to  come  before  us,  or  some  other 
justices  assigned  to  keep  the  peace  in  the  said  county,  and  also  to 
hear  and  determine  divers  felonies,  trespasses,  and  other  misde- 
meanors in  the  said  county  committed,  on  —  the day  of     ■  ■  ■ 

now  next  ensuing,  at  the  hour  of  in  the  forenoon  of  the  same 

day,  at  ■  ■  ■  in  the  said  county,  twenty  and  four  good  and  lawful 
men  of  the  body  of  the  county  aforesaid,  then  and  there  to  enquire, 
present,  do,  and  perform,  all  and  singular  such  things,  which  on  the 
behalf  of  our  said  Sovereign  Lord  the  King,  shall  be  enjoined  to 
them ;— also  that  you  make  known  to  all  coroners,  keepers  of  gaols, 
and  houses  of  correction,  high  constables  and  bailiffs  of  liberties, 
within  the  county  aforesaid,  that  they  may  be  then  and  there  to  do 
and  fulfil  the  things  which,  by  reason  of  their  offices,  shall  be  to  be 
done.  Moreover,  that  you  cause  to  be  proclaimed  through  the 
said  county,  in  proper  places,  the  aforesaid  Session  of  the  Peace,  to 
be  holden  at  the  day  and  place  aforesaid,  and  do  you  be  then  there, 
to  do  and  execute  those  things  which  belong  to  your  office.  And 
have  you  then  and  there  as  well  the  names  of  the  jurors,  coroners, 
keepers  of  gaols,  and  houses  of  correction,  high-constables,  and 
bailiffs,  aforesaid,  as  also  this  precept. 

Given  under  our  hands  and  seals  at—  in  the  county  aforesaid* 
the      ■   ■  day  of    ■     in  the  —  year  of  the  reign  of         . 

When  the  sheriff  shall  have  received  this  precept,  it 
becomes  his  duty  to  direct  several  warrants  to  the  bailiffs 
of  liberties  and  hundreds,  containing  the  substance  of  it 
in  the  following  form. 

fi™**..  ~r /     P-  Q-  Esquire,  sheriff  of  the  county  aforesaid. 

iAmnty  of -J  #n  G<  H#  hafcff  q£  ^  hundred  of m  the  8aid 


k 
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county  greeting:  By  virtue  of  a  precept  under  the  hands  and  seals 


(n)Imp.  Off.  Sher.  3d.  edit.  252. 

(p)  If  there  be  a  liberty,  or  other  franchise  in  the  county,  possessing 

an  exclusive  jurisdiction,  that  is  to  say,  a  jurisdiction  in  which  the 

justices  of  the  county  at  large  are  prohibited  from  interfering,  it  will 

be  proper,  as  it  is  usual,  to  add  in  this  place,  (except  the  liberty  of 

■■  ■        within  the  same).    4  Chit  C.  L.  176. 
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of  A.  B.  and  C.  D.  Esquires,  two  of  his  Majesty's  justices,  appointed 
to  keep  the  peace  in  the  said  county  ;  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanors,  committed  in 
my  said  county,  one  of  them  being  of  the  quorum,  to  me 
directed. 

These  are  in  his  Majesty's  name  to  will  and  require  you,  that 
you  forthwith  make  known  by  open  proclamation,  in  every  market 
town,    and   all  other   places    convenient  within    the  hundred  of 

—  aforesaid,  that  the  next  General  Quarter  Session  of  the  peace 
of,  and  for,  the  county  aforesaid  is  to  be  holden  and  kept    at 

—  in  the  town  of  —  in  the  county  aforesaid,  on  Wed- 
nesday, the  ■  ■  ■  day  of  —  now  next  ensuing,  at  the  hour  of 
nine  of  the  clock  in  the  forenoon  of  the  same  day ;  and  that  you 
give  notice  to  all  justices  of  the  peace,  coroners,  keepers  of 
gaols,  and  houses  of  correction,  and  high  constables  of  the  said 
hundred,  that  they  be  then  and  there  present,  to  do  and  perfoim 
that  which  to  their  several  offices  doth  appertain:  and  that  all 
those  who  ought  to  prosecute  any  prisoner  or  prisoners  in  the 
gaol  of  the  said  county,  or  who  are  bound  over  then  to  appear 
and  answer,  be  then  and  there  present,  to  prosecute  against 
them  according  to  law:  And  also  that  you  summon  and  Warn 
the  persons  whose  names  are  underwritten,  that  they  be  then 
and  there  present  to  serve  on  the  grand  jury,  and  to  inquire  on  his 
Majesty's  behalf,  for  the  body  of  the  county  aforesaid,  for  all  such 
matters  and  things  as  shall  be  then  and  there  given  them  in  charge : 
and  also  that  you  summon  and  warn  the  persons  underwritten, 
being  qualified  in  that  hundred,  that  they  be  then  and  there  present 
to  serve  on  the  petty  jury  for  his  Majesty's  service :  and  that  your- 
self be  then  and  there  present  to  make  return  thereof.  And  herein 
neither  you  nor  them  may  fail,  at  your  and  their  perils.  Given 
under  the  seal  of  my  office  the  —  day  of  —  in  the  ■  year  of 
the  reign  of  our  Sovereign  Lord  George,  the  Third,  by  the  grace  of 
God  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  Faith,  &c.  and  in  the  year  of  our  Lord  — . 

Then  the  sheriff  makes  his  return  of  the  summons  to 
the  sessions,  thus : 

The  execution  of  this  precept  appears  in  certain  pannels  hereto 
annexed.  I  further  certify  that  I  have  given  notice  to  all  coroners, 
keepers  of  gaols  and  houses  of  correction,  high-constables  and 
bailiffs  of  liberties  within  my  county,  to  be  and  appear  at  the  time 
and  place  within  mentioned,  to  do  and  perform,  &c;  and  have 
caused  to  be  proclaimed  through  my  county,  in  proper  places,  the 
sessions  within  mentioned. 

The  answer  of 

Then  on  a  piece  of  parchment  are  written  the  names  of 
the  jurors,  coroners,  keepers  of  gaols,  &c. 

The  Style  of  the  Sesssions. 

r     4     r f       The  General  Quarter   Session   of  the  Peace 

county  oj  ^  holden  at  in  the  tQwn  of  m in  and  for 

the  said  county  on  the      ■      day  of  —  in  the    '       year  of  the 
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reign  of  our  Sovereign  Lord  George  the  Third,  of  the.  United  King- 
dom of  Great  Britain  and  Ireland,  King,  Defender  of  t^e  Faith,  and 
so  forth,  before  -~—  and  —  Esquires,  and  others,  justices  ot  our 
Sovereign  Lord  the  King,  assigned  to  keep  the  peace  in  the  said 
county ;  and  also  to  hear  and  determine  divers  felonies,  trespasses, 
and  other  misdemeanors  in  the  said  county  qonurutted,  and  of  the 
quorum,  and  so  forth. 


CHAPTER  II. 

OF  THE  PARTIES  ATTENDANT  ON  THE  SESSIONS, 
THEIR  RIGHTS,  POWERS,  AND  DUTIES. 

§    I.  Of  theCustos  Rutulorum. 

-  2.  Of  the  Justices. 

-  3.  Of  the  Sheriff  of  the  County. 

-  4.  Of  the  Clerk  of  the  Peace. 

-  5.  Of  the  Coroner. 

-  6.  Of  Gaolers. 

-  7.  Of  Constables. 

-  8.  Of  Jurors. 

-  9.  Of  Suitors. 
- 10.  Of  Pleaders. 

§1.    OF   THE    CUSTOS    ROTULORUM. 

or  theCustos  TheCustos  Rotulorum  is  the  principal  personage 
Kotuiorum.  m  the  constitution  of  the  Session  of  the  Peace.  He  is 
the  first  civil  officer  of  the  county,  as  the  lord  lieutenant 
is  the  highest  military  one ;  and  though  of  late  years  it 
has  been  usual  for  both  offices  to  be  holden  by  the  same 
person,  they  are  entirely  distinct  in  their  appointments 
and  their  duties,  (a)  He  has,  as  his  title  implies,  the 
custody  of  the  rolls  or  records  of  the  Session  of  the  Peace ; 
yet  they  so  far  remain,  by  reputation  of  law,  in  custody  of 
all  the  justices,  that  a  certiorari  to  remove  proceedings  is 
directed  to  all.  (J>)  He  is  nominated  by  the  King  under 
his  sign  manual ;  being  selected,  as  Lambard  informs  us, 
u  either,  for  wisdom,  countenance,  or  credit." (c)     He  is 


(a)  4Bla.Com.  272. 

(A)  Com.  Dig.  Justices  of  Peace  (D.  4). 

(c)  Lamb.  b.  2.  c.  3. 
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always  himself  a  justice  of  the  peace  and  of  the  quorum 
in  the  county  wherein  he  has  his  office ;  but  he  has 
nevertheless  been  generally  considered  rather  in  the  cha- 
racter of  a  minister  than  of  a  judge,  on  account  of  the 
special  charge  in  the  commission — "  Quod  ad  dies,  et  loca 
pradicta,  brevia  pracepta,  processus,  et  indictamenta  pra- 
dicta  coram  te,  et  dictis  sociis  tuis  venire  facias." 

By  37  Hen.  8.  c.  1.  repealed  by  3  and  4  Ed.  6.  c.  1.  but  How  appointed, 
revived  by  1  W.  and  M.  sess.  2.  c.  21.  §  4.  the  Custos  Ro- 
tulorum  can  be  appointed  only  "  by  bill  signed  by  the 
King,"  upon  which  the  Lord  Chancellor  may  issue  his 
commission ;  except  that  the  Archbishop  of  York,  the 
Bishop  of  Durham,  the  Bishop  of  Ely,  and  all  to  whom 
the  King  or  his  progenitors,  by  letters  patent,  had  granted 
any  liberty  to  appoint  a  Custos  Rotulorum,  may  exercise 
the  power  so  granted. 

The  Custos  Rotulorum,  by  virtue  of  his  place,  having  His  duties. 
the  custody  of  the  rolls  of  session,  ought  to  attend  the 
sessions  by  himself,  or  his  deputy,  who  is  the  clerk  of  the 
peace. 

He  is  directed  by  statute  "  to  appoint  a  sufficient  per- 
son residing  wit  km  the  county,  to  execute  the  office  of 
clerk  of  the  peace,  by  himself  or  sufficient  deputy,  such 
deputy  being  admitted  by  the  Custos  Rotulorum,  so  often 
as  the  office  of  clerk  of  the  peace  shall  be  vacant."  (d) 

But  he  may  not  sell  the  said  place,  directly  or  indi- 
rectly, under  the  penalty  of  losing  his  own  office  of  Custos 
Rotulorum,  and  forfeiting  double  the  value  of  what  he 
shall  have  received,  to  be  recovered  by  him  that  will  sue, 
to  his  own  use,  in  any  of  the  courts  in  Westminster,  (c) 

§2.    OF    THE    JUSTICES. 

The  Justices,  by  whom  the  session  is  to  be  holden,  §«.  Justices. 
are  next  to  be  noticed. 

To  compose  a  session,  there  must  be  at  least  two  How  many  jus- 
Justices,   one  of  whom  must  be  of  the  quorum.     This  Jice*  n**w»»7 
appears  from  the  very  words  of  their  commission,  which  $Jfo^**  * 
are,  so  far  as  they  relate  to  the  present  subject  of  consi- 
de^tip^i,  as  follows  : — "  We  have  also  assigned  you,  and 
every  \wpy  or  more,  of  you,  of  whom  any  one  (quorum  unus) 
of  you  1&e  said  A.  B.,  C.  D.,  &c,  we  will  shall  be  one,  our 
Justices  to  enquire  the  truth  more  fully,  by  the  oath  of 
good  and  lawful  men  of  the  aforesaid  county,  by  whom 

(d)  37  Hen.  8.  c.  1.  8.  3. 

(e)  1  W.  and  M.  Sess.  1.  c.  21.  s  8. 
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the  truth  of  the  matter  shall  be  better  known,  of  all  and 
all  manner  of  felonies,  poisonings,  enchantments,  sor- 
ceries, trespasses,  forestallings,  regratings,  engrossings, 
and  extortions,  whatsoever ;  and  of  all,  and  singular, 
other  crimes  and  offences  of  which  the  Justices  of  our 
Peace  may  or  ought  lawfully  to  enquire,  &c.  &c. — And 
to  hear  and  determine   all,  and  singular,   the  felonies, 

1>oisonings,  &c.  &c.  aforesaid,  &c.  &c.  according  to  the 
aws  and  statutes  of  England,  &c. — And  the  same  of- 
fenders, and  every  of  them  for  their  offences,  by  fines, 
ransoms,  amerciaments,  forfeitures,  and  other  means,  as 
according  to  the  law  and  custom  of  England,  or  form  of 
the  ordinances  and  statutes  aforesaid,  it  has  been  accus- 
tomed, or  ought  to  be  done,  to  chastise  and  punish. 

"  And  therefore  we  command  you  and  every  of  you, 
that  to  keeping  the  peace,  ordinances,  statutes,  and  all 
and  singular  other  tne  premises,  you  diligently  apply 
yourselves ; — and  that  at  certain  days  and  places,  which 
you,  or  any  such  two  or  more  of  you  as  aforesaid,  shall 
appoint  for  these  purposes,  into  the  premises  ye  make 
enquiries  ;  and  all  ana  singular  the  premises  hear  and 
determine,  and  perform  and  fulfil  them  in  the  aforesaid 
form,  doing  therein  what  to  justice  appertains,  according 
to  the  law  and  custom  of  England:  saving  to  us  the 
amerciaments  and  other  things  to  us  therefrom  belonging. 

"  And  we  command  by  the  tenor  of  these  presents  our 

sheriff  of  that  at  certain  days  and  places,  which 

you,  or  any  such  two  or  more  of  you,  as  aforesaid,  shall 
make  known  to  him,  he  cause  to  come  before  you,  or 
such  two  or  more  of  you,  as  aforesaid,  so  many  and 
such  good  and  lawful  men  of  his  bailiwick,  (as  well 
within  liberties  as  without)  by  whom  the  truth  of  the 
matter  in  the  premises  shall  be  the  better  known  and  in- 
quired into." 

Such  then  is  the  foundation  of  the  authority  by  which 
any  two  Justices  of  a  county,  division,  riding,   or  liberty, 
one  being  of  the  quorum,  may  hold  a  General  Quarter 
Session  of  the  peace. 
Justices  of  the         Formerly  it  was  customary  to  appoint  only  a  select 
H«»w«  number  of  justices,  eminent  for  their  skill  and  discretion, 

to  be  of  the  quorum  ;  but  now  the  practice  is  to  advance 
almost  all  of  them  to  that  dignity,  naming  them  all  or 
nearly  all,  over  again  in  the  quorum  clause.  (/) 

Indeed,  the  change  in  the  state  of  society  made  any 


(/)  1  Bla.  Com.  851. 
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distinctions  of  this  "kind  unnecessary,  long  before  it  was 
removed  in  any  instance  by  legislative  provision,  or  even 
by  the  extension  just  noticed  in  the  commissions. 

The  first  statute  which  recognized  this  alteration  was 
the  26  Geo.  2.  c.  27.,  which  enacted  that  no  act,  order, 
adjudication,  warrant,  indenture  of  apprenticeship,  or 
other  instrument,  done  or  executed  by  two  or  more  jus- 
tices, which  doth  not  express  that  one  or  more  of  tnem 
is  of  the  quorum  (although  the  statutes  respectively  re- 
quire that  one  of  the  justices  shall  be  of  the  quorum)  shall 
be  impeached,  set  aside,  or  vacated  for  that  defect  only. 

And  by  a  subsequent  statute,(g)  in  cities,  boroughs, 
towns  corporate,  franchises,  and  liberties,  which  have  only 
one  justice  of  the  quorum,  all  acts,  orders,  adjudications, 
warrants,  indentures  of  apprenticeship,  or  other  instru- 
ments, done  or  executed  by  two  or  more  justices,  qualified 
to  act  therein,  shall  be  valid,  although  neither  of  the  said 
justices  shall  be  of  the  quorum. 

It  may  therefore  now  be  fairly  assumed,  that  any  two, 
or  more,  of  the  persons  named  in  the  commission  of  the 
peace   for  any  county,   division,  riding,  or  liberty,  are 
competent  to  hold  a  General  Quarter  Session  for  the 
same,  respectively,  having  complied  with  the  requisite 
forms  prescribed  by  divers  statutes,   all  of  which  are 
directed  to  secure  three  objects ;  viz.  that  the  persons 
executing  an  office  of  so  much  trust  and  responsibility 
shall  be  in  such  situations  of  life,  as  may  afford  a  reason- 
able presumption  that  they  will  be  above  corruption; 
secondly,  that  they  shall  be  loyal  subjects  of  that  govern^ 
ment,  the  peace  of  which  they  are  appointed  to  protect  j 
and,  thirdly,  that  they  shall  solemnly  engage  x\oX  to  use 
the  influence  of  their  office  for  the  subversion  of  the  reli- 
gion established  by  law. 

The  specific  qualities,  by  which  they  are  particularly  Qudifiemibnt. 
pointed  out,  are  that  "  they  shall  be  of  the  most  sufficient 
knights,  esquires,  and  gentlemen  of  the  law.,r(A)  They 
must  be  resident  within  the  counties,  for  which  they  act.(i) 
And  they  must  be  entitled,  in  law  or  equity,  for  their  own  Property, 
use  in  possession,  to  a  freehold,  copyhold,  or  customary 
estate,  for  life,  or  for  some  greater  estate ;  or  an  estate  for 


7  Geo.  3.  c.21. 


Th)  13  Ric.  2.  st.  1.  c.  7 ;  and  2  Hen.  5.  st.  2.  c.  1. 

(i)  2  Hen.  5.  st.  2.  c.  4 ;  but  now  by  28  Geo.  3.  c.  49.  any  justice 
acting  as  such  for  any  two  or  more  counties,  being  adjoining  coun- 
ties, may  act  in  all  matters  and  things  whatsoever,  concerning,  or 
relating  to  any  or  either  of  the  said  counties,  provided  he  be  resident 
in  one  of  them. 
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smoe  long  term  of  years,  determinable,  tipon  one  or  more 
lives,  or  For  a  Certain  term  originally  created  for  twentyr 
one  years  or  more,  in  lands,  tenements,  or  hereditaments, 
in  England  or  Wales,  of  the  clear  yearly  value  of  100/., 
above  what  will  discharge  all  incumbrances  affecting  the 
same,  and  all  rents  and  charges  payable  out  of  the  same  ; 
or,  be  entitled  to  the  immediate  reversion  or  remainder  of 
and  in  lands,  &c.  leased  for  one,  two,  or  three  lives,  or  for 
any  term  of  years  determinable  on  the  death  of  one,  two,  or 
three  lives,  upon  reserved  rents  of  the  clear  yearly  value 
of  300/. ;  and  if  any  justice  shall  act  without  such  qualifi- 
cation, he  shall  forfeit  100/.  (ft) 

To  secure  the  particular  object  of  these  provisions,  it  is 
enacted,  That  no  person  shall  be  capable  of  acting  as  a 
Justice  of  the  Peace,  who  shall  not,  before  he  acts,  at 


>**■ 


(k)  18  Geo.  9.  c.  20.  s.  1.  It  is  not  sufficient  that  the  party  acting 
as  magistrate  be  possessed  of  the  qualification  required  at  the  time  « 
his  taking  upon  himself  the  office,  hut  he  must  continue  to  possess  it* 
so  long  as  he  continues  to  act,  or  he  will  incur  the  penalty. 

An  action  quit am  was  tried  at  York  summer  assizes,  1817,  Wright 

v.  Horton.    It  was  brought  to  recover  certain  penalties  for  acting  as  a 

justice  of  the  peace  on  several  occasions  in  and  for  the  county  of 

York,  not  being  nt  the  said  several  times  in  possession  of  the  property 

required  by  law.     The  facts  of  the  case  were,  that  Mr.  Horton,  the 

defendant,  had  been  appointed  a  justice  of  the  peace  for  the  county 

of  York,  at  a  time  when  he  was  possessed  of  great  wealth,  had 

sued  out  his  dedimus,  delivered  in  a  schedule  of  the  property  on 

which  he  claimed  Ms  qualification,  taken  the  oaths  required,  and 

acted  several  years  as  a  magistrate,  with  honour  and  reputation. 

Subsequently  to  this,  however,  his  affairs  became  deranged,  and 

he  was  confined  in  York  Castle  at  the  suit  of  certain  creditors, 

from  which  place  he  was  released  by  delivering  in  a  schedule,  and 

making  an  assignment  of  all  his  property,  under  the  provisions  of  the 

Insolvent  Act  of  53  of  the  King :  so  that  it  was  impossible  he  could 

have  any  property  previously,  but  what  such  assignment  must  have 

divested  him  of;  and  if  he  came  into  possession  of  any  after,  Xo  avail 

himself  of  it,  as  a  defence  to  this  action,  he  must  have  given  notice  of 

it,  which  he  had  not  done.   Subsequent,  however,  to  his  liberation,  he 

had  continued  to  act  as  a  justice  of  the  peace,  and  for  4he  act  so  done, 

this  action  was  commenced.    It  was  intimated,  that  the  lady  of  the 

defendant  was  in  the  receipt  of  more  than  sufficient  to  operate  as  a 

qualification ;  but  it  was  replied,  that  the  defendant  could  have  no 

coutroutaver  this  property,  or  he  ought  to  have  assigned  it  over  with 

the  rest  of  his  effects  at  the  time  of  his  liberation  under  the  Insolvent 

Act ;   and  if  it  wer.e  indeed,  as  must  be  presumed  by  his  not  having 

so  done,  the  separate  provision  of  his   wife,  over  which  he  had 

himself  no  control,  it  could  not  serve  him  as  a  qualification,  and  an 

answer  to  this  action. 

Wood,  B.,  before  whom  the  question  was  tried,  directed  the  jury  to 
find  a  verdict  for  the  plaintiff  for  a  single  penalty. 
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soma  general  or  quarter  session  for  th^  county,  or  diri» 
•ion,  fie.  for  which  he  intends  to  act,  take  and  subscribe 
the  following  oath  >.  (I) 

I,  A.  B.  do  swear  that  I  truly  and  bona  fide  have  such  an  estate  in  q^  of 
law  or  equity,  to  and  for  my  own  use  and  benefit,  consisting  of  qualification. 
{specifying  the  nature  of  stick  estate,  whether  messuage,  land,  rent, 
tytke,  office,  benefice,  or  what  else)  as  doth  qualify  me  to  act  as  a 
justice  of  tiie  peace  for  tfee  county,  riding,  os  division  of  *****  accord- 
ing to  the  true  intent  and  meaning'of  an  act  of  parliament  made  in  the 
eighteenth  year  of  the  reign  of  his  majesty,  King  George  the  Second, 
entitled,  "  an  act  to  amend  and  render  more  effectual  an  act  passed 
in  the  fifth  year  of  his  said  Majesty's  reign,  entitled  an  act  'for  the 
farther  qualifications  rf  justices  of  the  peace,'"  and  that  the  same 
(except  where  it  consists  of  an  office,  benefice,  or  ecclesiastical  preferment, 
which  it  f  hall  be  sufficient  to  ascertain  by  their  known  and  usual  names) 
Is  lying,  or  being,  or  issuing  out  of  land,  tenements,  or  heredita- 
ments, being  within  the  parish,  township,  or  precinct  of    ■     (or  in 

the  several parishes,  townships,  or  precincts  of  ■■  ■■  and )  in  the 

ffttMMty  of  — f*r-  (or  in  the  several  counties  of-r— p  andw— )  (as  the 
ease  my  be,) 

This  oath  so  taken  and  subscribed,  is  to  be  kept  among  Oath  to  be  re 
&e  records  of  the  sessions,  by  the  clerk  of  the  peace,  who  «wded. 
is  to  deliver  an  attested  copy  of  it  to  any  person  requiring  Attested  cop/ 
the  same,  on  paying  two  shillings  for  it,  and  such  attested  evidence. 
copy  will  be  evidence  on  any  issue  in  any  suit  brought 
trader  the  statute  which  requires  the  qualification,  (m) 

Any  person  who  may  act  as  a  Justice  without  having  Penalty. 
taken  and  subscribed  the  above  oath  respecting  his  qualifi- 
cation, or  without  being  actually  qualified  according  to 
the  declaration  contained  in  it,  is  liable  to  a  forfeiture  of 
100/.  one  moiety  to  the  poor  of  the  parish  in  which  he 
most  usually  resides,  and  the  other  moiety  to  whoever  will 
sue  for  the  same,  in  any  of  the  Courts  of  Westminster, 
within  six  months  after  the  commission  of  the  offence,  (ri) 

The  proof  of  this  qualification  lies  on  the  defendant,  Proof  to  be  on 
and  he  cannot  avail  himself  of  any  lands,  &c.  not  specified  defendant. 
in  such  oath,  unless  he  deliver  a  notice  of  his  intention  to 
insist  on  such  lands,  Sec.  to  the  plaintiff  or  his  attorney, 
in  writing,  at  or  before  the  time  of  pleading,  specifying 
such  lands,  and  the  parish  and  county  where  situated 
(except  offices  and  benefices,  as  before  excepted  in  the 

oath  itself),  (p) 

Where  the  lands  contained  in  the  said  oath  or  notice, 
are  together  with  other  lands  liable  to  any  charges,  rents, 
or  incumbrances,  for  the  purposes  of  this  act,  such  lands 

U)  18  Geo.  2.  c.  20.  s.  1.  (m)  18  Geo.  2.  c.  20.  s.  1,  2. 

(n)  Id.  s.  3.  ( o)   Id.  s.  3,  4, 5. 
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are  deemed  chargeable  only  so  far  as  the  other  lands  are 
not  sufficient  to  pay.  (p)  And  where  the  qualification  or 
any  part  thereof  consists  of  rent,  it  is  sufficient  to  specify 
in  such  oath  or  notice,  so  much  of  the  lands  out  of  which 
such  rent  is  issuing,  as  are  of  sufficient  value  to  answer 
such  rent.(j) 

Discontinuance       After  such  notice,  the  plaintiff  in  the  qui  tarn  action 
factions.         given,  is  allowed,  if  he  think  fit,  to  discontinue  his  action 

on  payment  of  costs,  with  leave  of  the  court;  but  if  he 
discontinue  otherwise,  or  be  nonsuit,  or  have  a  verdict 
against  him,  the  defendant  will  be  entitled  to  treble 
costs. (r)  Only  one  penalty  can  be  recovered  in  reference 
to  any  act  done,  before  the  commencement  of  an  action  ;(s) 
no  proceedings  can  be  had,  after  notice,  in  any  other 
action  subsequently  commenced,  for  an  offence  prior  to 
the  first,  if  such  first  action  be  commenced  bon&Jide,  &c. 
without  fraud.  (0  And  any  action  must  be  brought 
within  six  months  of  the  fact  on  which  it  is  grounded,  (ti) 
These  provisions,  however,  respecting  pecuniary  qualifi- 
cation, only  extend  to  what  are  usually  denominated 
"  County  Justices;"  that  is,  to  the  description  of  persons, 
of  whose  pretensions  government  is  supposed  to  know 
nothing  but  from  the  situation  they  fill  in  society,  in  regard 
to  property  only.  They  do  not  extend  to  persons  acting 
for  small  jurisdictions,  or  to  persons  who,  from  the  offices 
they  hold,  or  the  rank  in  society  which  they  fill,  are  sup- 
posed to  be  necessarily  qualified,  in  some  way  or  other  for 
the  important  trust. 

Exceptions.  Thus,  they  do  not  extend  to  any  city,  town,  cinque-port, 

or  liberty,  having  Justices  of  Peace  within  their  limits.(v) 
Nor  to  any  peer  or  lord  of  parliament,  or  to  the  lords 
of  the  privy  council,  justices  of  either  bench,  barons  of  the 
Exchequer,  attorney  or  solicitor-general,  the  justices  of 
the  great  sessions  of  Chester  and  Wales,  or  to  the  eldest 
son,  or  heir  apparent,  of  any  peer  or  lord  of  parliament,  or 
of  any  person  qualified  to  serve  as  a  knight  of  a  shire,  (w) 
Nor  to  the  officers  of  the  board  of  green-cloth,  or  the 
commissioners,  and  principal  officers  of  the  navy,  or  the 
two  under  secretaries  of  state,  or  the  secretary  of  Chelsea 
College,  where  they  usually  have  been  justices,  (x)  Nor 
to  the  heads  of  colleges,  or  halls,  or  the  vice-chancellors, 


y)  Id.  s.  6  (q)  Id.  s.  7. 

>)  Id  s.  9.  h)  Id.  s.  8. 

*)    Id.  s.  10.  (a)  Id.  s.  11. 


v"i  Id.  s.  12.  \w)  Id.  s.  13. 


Id.s.  14. 
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or  to  the  mayors  of  Oxford  and  Cambridge,  but  that  they 
may  respectively  be  Justices  in  the  counties  of  Oxford, 
Berks,  and  Cambridge,  and  the  cities  and  towns  within 
the  same,  (y) 

Having  dismissed  the  subject  of  pecuniary  qualification, 
the  next  thing  we  may  observe,  is,  that  the  person  who 
intends  to  act  as  a  Justice,  must  sue  out  a  writ  from  the 
Court  of  Chancery,  called,  from  the  first  words  of  it,  a  Dedimu*  potet- 
writ  of  Dedimus  potestatem,  to  enable  him  to  take  "  the tatem* 
oath  of  office,"  before  some  other  acting  Justice  or  Jus- 
tices, to  be  certified  into  the  court  from  which  it  issues, 
within  a  time  specified,  by  the  clerk  of  the  peace. 

The  Form  of  the  Oath  is  at  this  Day  as  follows. 

Ye  shall  swear  that  as  Justice  of  the  Peace  in  the  county  of  Oath  of  office, 

in  all  articles  in  the  King's  commission  to  you  directed,  you  shall  do 
equal  right  to  the  poor  and  to  the  rich,  after  your  cunning,  wit  and 
power,  and  after  the  laws  and  customs  of  the  realm,  and  statutes 
thereof  made :  And  ye  shall  not  be  of  counsel  of  any  auarrel  hanging 
before  you:  And  that  ye  hold  your  sessions  after  the  form  of  the  sta- 
tutes thereof  made :  And  the  issues,  fines,  and  amerciaments  that 
shall  happen  to  be  made,  and  all  forfeitures  that  shall  fall  before  you, 
ye  shall  cause  to  be  entered  without  any  concealment  (or  embezzling) 
and  truly  send  them  to  the  King's  exchequer.  Ye  shall  not  let  for 
gift  or  other  cause,  but  well  and  truly  ye  shall  do  your  office  of 
Justice  of  the  Peace  in  that  behalf:  And  that  you  take  nothing  for 
your  office  of  Justice  of  the  Peace  to  be  done,  but  of  the  King,  and 
fees  accustomed,  and  costs  limited  by  the  statute.  And  ye  shall  not 
direct,  nor  cause  to  be  directed,  any  warrant  (by  you  to  be  made)  to 
the  parties,  but  you  shall  direct  them  to  the  bailiff  of  the  said  county, 
or  other  the  King's  officers  or  ministers,  or  other  indifferent  persons, 
to  do  execution  thereof. 

So  help  you  God. 

The  legislature  further  requires  that  "  every  Justice  Oatht  of  aiiegt- 
shall,  within  six  calendar  months,  take  the  oaths  of  alle-  ance»  *"• 
giance  and  supremacy  and  abjuration,  and  make  and 
subscribe  the  declaration  against  transubstantiation  in  one 
of  the  courts  of  Westminster,  or  at  the  general  or  quarter 
session  of  the  peace  where  he  shall  be  or  reside,  as  other 
persons  qualifying  for  offices,"  (z)  which  oaths  and  decla- 
rations are  ap  follow. 

(y)Id.s.  15. 

(z)2S  Car.  c.  2;  1  Geo.  1.  st.  2.  c.  13;  *  Geo.  2.  c.  31;  9  Geo.  2. 
c  26 ;  6  Geo.  3.  c.  53. 

The  oath  of  allegiance  is  common  to  all  governments,  and  varies 
but  little  in  any  of  them,  being  merely  an  obligation  to  defend  the 
existing  state.  In  England,  anciently,  every  male  above  twelve 
yean  of  age  was  obliged  to  take  this  oath  in  the  torn  er  leet,  and  it 
was  a  high  contempt  to  refuse  it.  The  oath  of  supremacy  was  con- 
sequent on  the  abolition  of  the  papal  authority  at  the  reformation.  The 
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Form  of  oath  of 
supremacy. 


Form  of  oath  of 
abjuration. 


The  Oath  of  Allegiance,  by  1  Geo.  1.  it.  2.  c.  13< 

Form  of  oath  of      I,  A*  B.  do  sincerely  promise  and  swear,  that  I  will  be  faithful 
allegiance.  and  bear  true  allegiance  to  his  Majesty,   King  George*    So  help 

me  God. 

The  Oath  of  Supremacy,  by  1  Geo.  1.  st*  9.  <*.  23. 

i,  A.  B.  do  swear,  that  I  do  from  my  heart  abhor,  detest,  and 
abjure,  as  impious  and  heretical,  that  damnable  doctrine  and 
position,  that  princes  excommunicated,  or  deprived  by  the  au- 
thority of  the  See  of  Rome,  may  be  deposed  or  murdered  by  their 
subjects,  or  any  other  whatsoever.  And  I  do  declare  that  no 
foreign  prince,  person,  prelate,  state,  or  potentate,  hath,  or  ought 
te  have,  any  jurisdiction,  power,  superiority,  pre-eminence,  or 
authority j  ecclesiastical  or  spiritual,  within  this  realm.  So  help' 
me  God. 

The  Oath  of  Abjuration,  by  6  Geo,  8.  c.  53. 

I,  A.  B.  do  truly  and  sincerely  acknowledge,  profess,  testify,  and. 
declare,   in  my  conscience  before  God  and  the  world,  that  our 
Sovereign  Lord,  King  George,  is  lawful  and  rightful  King  of  this 
realm,  and  all  other  his  Majesty's  dominions,   thereto  belonging. 
And  I  do  solemnly  and  sincerely  declare,  that  I  do  believe  in  my 
conscience,  that  not  any  of  the  descendants  of  the  person  who  pre- 
tended to  be  Prince  of  wales,  during  the  life  of  the  late  King  James 
the  Second,  and  since  his  decease  pretended  to  be,  and  took  upon 
himself  the  style  and  title  of,  King  of  England,   by  the  name  of 
James  the  Third,  or  of  Scotland,  by  the  name  of  James  the  Eighth, 
or  the  style  and  title  of  King  of  Great  Britain,  hath  any  right  or  title 
whatsoever  to  the  crown  of  this  realm,  or  any  other  the  dominions ' 
thereunto  belonging.     And  1  do  renounce,  refuse,  and  abjure,  any 
allegiance  or  obedience  to  any  of  them.    And  I  do  swear  that  I  Will 
bear  faith  and  true  allegiance  to  his  Majesty,  King  George,  and ' 
hint  will  defend  to  the  utmost  of  my  power  against  all  traitorous 
conspiracies  and  attempts  Whatsoever,  which  shall  be  made  agalnsV 
his  person,  crown,  or  dignity.    And  I  will  do  my  utmost  endeavours' 
to  disclose  and  make  known  to  his  Majesty  and  his  successors,  all 
treasons  and  traitorous  conspiracies  which  I  shall  know  to  be  against 
him,  or  any  of  them. 

And  I  do  faithfully  promise,  to  the  utmost  of  my  power,  to  sup-' 

Sort,  maintain,  and  defend,  the  Succession  Of  the  Crown  against  <nV 
escendants  of  the  said  James,  and  against  all  other  persons  what-: 
soever*  which  succession*  by  an  act  entitled,  c  An  act  for  die  further, 
limitation  of  the  crown,  and  better  securing  the  rights  and  liberties 
of  the  subject/  is,  and  stands  limited,  to  the  Princess  Sophia, 
ElectreSs  and  DucheSS  Dowager  of  Hanover,  and  the  heirs  of  her 
body  being  protestants.  And  all  these  things  I  do  plainly  and 
sincerely  acknowledge  and  swear,  according  to  the  express  words  by. 
me  spoken,  and  according  to  the  plain  and  common  sense  and  under- 
standing of  the  same  words,  without  any  equivocation,  mental  eva- 
sion, or  secret  reservation  whatever. 


oath  of  abjuration  was  imposed  at  the  Revolution,  in  order  to  ex* 
clude  the  Stuart  family  from  pretending  to  the  throne.  It  has 
received  several  alterations,,  but  now  stands  determined  by  6  Geo.  S. 
c.  S3. 
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And  I  da  make  this  recognition,  acknowledgment,  abjuration, 
renunciation,  and  promise,  heartily,  willingly,  and  truly,  upon  the 
true  faith  of  a  Christian.    So  help  me  God.  r 

The  Declaration  against  Transubstantiation* 

I,  A.  B.  do  declare,  that  I  do  believe  that  there  is  not  any  tran-  Declaration 
substantiation  in  the  sacrament  of  the  Lord's  Supper,   or  in  the  against  transub- 
elements  of  bread  and  wine,  at,  or  after,  the  consecration  thereof  by  **antiation. 
any  persop  whatever. 

This  declaration  is  to  be  subscribed  by  the  Justice  qua-  Tobt  registered 
Hfying,  at  the  same  time  that  he  takes  the  oaths,  and  the 
like  register  is  to  be  kept  of  it.  (a) 

But  no  Justice  is  obliged  to  take  and  subscribe  the  paths  Not  to  qualify  a 
more  than  once  in  one  fang's  reign.  For  it  is  enacted  by ,econd  ****• 
7  Geo.  3.  c.  9.  "  that  all  persons  who  have  been  or  shall 
be  appointed  Justices  by  any  commission  granted  by  his 
present  Majesty,  and  have  taken,  or  who  shall  take,  the 
oaths  of  office  of  a  Justice  of  the  Peace  before  the 
clerk  of  the  peace  or  his  deputy,  and  who  shall  have  taken 
and  subscribed,  or  shall  take  and  subscribe  at  some  session^ 
the  oath  required  by  18  Geo.  2  c.  20.  (6)  and  all  per- 
sons whp  shall  be  appointed  Justices  by  any  commission 
which  shall  be  granted  after  his  Majesty's  demise  by  any 
of  his  successors,  and  shall  have,  after  the  issuing  the 
first  commission  whereby  such  persons  shall  be  appointed 
Justices  in  the  reign  of  any  succeeding  king,  taken  and 
subscribed  the  said  oaths — shall  not  be  obliged  during  the 
reign  of  his  present  Majesty,  or  during  any  future  reign, 
in  which  such  oaths  shall  have  been  so  taken  and  sub- 
scribed as  aforesaid,  to  take  and  subscribe  the  same  oaths 
by  reason  of  such  persons  being  again  appointed  justices 
by  any  subsequent  commission  granted  during  any  such 
reign/' 

In  addition  to  these  oaths,  until  the  recent  act  of  9  ^ec!a'?,'on  in 
Geo.  4.  c.  17.  Justices  were  required,  within  six  mpnths  sacramental 
after  admittance  to  office,  to  receive  the  Sacrament  of  the  Test. 
Lord's  Supper,  according  to  the  usage  of  the  Church  of 
England,  in  some  public  church,  upon  some  Lord's  day, 
immediately  after  divine  service  and    sermon ;   and  to 
produce,  on  taking  the  oaths,  a  certificate,  under  the  hands 
of  the  jninjptejr  and  churchwardens,  that  they  had,  in 
such  manner  wd  form,  received  the  sacrament,  besides 


(a)  25  Car.  2.  c.  2.  s.  9. 

(b)  By  which  statute  the  qualification  was  raised  to  its  present 
standard ;  lor,  by  the  previous  statute  upon  that  subject,  viz.  18 
Hen.  0.  c.  11.  26£  per  annum  was  the  qualification. 
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E  roving  the  same  fact  on  the  oath  of  two  witnesses.  But 
y  this  statute,  so  much  of  all  former  acts  as  imposed  the 
necessity  of  receiving  the  sacrament  as  a  Qualification, 
for  offices,  was  repealed ;  and  instead  of  producing  such 
certificate  and  proof,  the  Justice,  within  six  months  after 
his  admission  to  office,  is  required  to  make  and  subscribe 
the  following  declaration : 

I,  A.  B.  do  solemnly  and  sincerely,  in  the  presence  of  God,  profess, 
testify,  and  declare,  on  the  true  with  of  a  Christian,  that  I  will 
never  exercise  any  power,  authority,  or  influence,  which  I  may  pos- 
sess by  virtue  of  the  office  of  Justice  of  the  Peace,  to  injure  or 
weaken  the  Protestant  Church  as  it  is  by  law  established  in  England, 
or  to  disturb  the  said  church,  or  the  bishops  and  clergy  of  the  said 
churcb,  in  the  possession  of  any  rights  or  privileges  to  which  such 
church,  or  the  said  bishops  or  clergy,  are  or  may  be  entitled. 

This  declaration  may  be  made  and  subscribed  in  the 
Court  of  Chancery,  in  the  Court  of  King's  Bench,  or  at 
the  Quarter  Sessions  for  the  county  where  the  magistrate 
resides ;  and  is  to  be  preserved  among  the  records  of  the 
court  in  which  it  is  made,  (c)  The  omission  to  subscribe 
it  does  not,  like  a  neglect  to  receive  the  sacrament,  subject 
the  party  acting  as  a  magistrate  to  any  penalty  ;  it  only 
renders  his  appointment  void,  (d)  While  he  continues  to 
appear  in  the  execution  of  the  office,  his  acts  are  not 
void  or  voidable  as  to  the  rights  of  any  party  not  privy  to 
the  omission,  and  can  subject  no  such  party  to  any  in- 
dictment or  action,  (e) 
PenomdUqti*.  Certain  persons  are  disqualified  by  their  office  or  pro- 
lified  from  act-  fession  from  acting  as  Justices.  Thus  the  sheriff  cannot 
inga»  Justices.  ac^  ftg  a  jus^jce  during  the  continuance  of  his  shriev- 
alty.^) Nor,  according  to  the  better  opinions,  can  the 
coroner,  although  there  is  no  statute  to  forbid  him,  on 
the  principle  that  no  one  ought  be  a  judge  in  a  court  of 
which  he  is  an  officer,  (g)  Nor,  by  statute,  can  any 
attorney,  solicitor,  or  proctor,  be  a  Justice  of  the  Peace 
for  any  county,  while  he  practises ;  (A)  but  this  prohibition 
does  not  apply  to  cities  and  towns  being  counties  of 
themselves,  nor  to  Justices  by  charter,  (i) 
How  Justices  Any  Justice  may  be  discharged  from  the  commission 

discbaiged.  by  writ  under  the  great  seal.  The  death  or  abdication  of 
the  king  determines  the  authority  of  all  the  Justices 
named  by  him  in  the  commission ;  but,  by  special  pro- 
visions, they  are  enabled  to  act  for  six  months  after, 

(c)  8.  6.  (d)    8.  5. 

(e)  s.  9.  if )  1  Mar.  Sess.  2.  c.  18.  s.  2. 

(g)  Dalt.  c.  3.  (h)  6  Geo.  2.  c  18.  s.  2. 
(i)  Id.  8.  3. 
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unless  prohibited  by  the  successor,  (k)  which  is  done  by 
a  new  commission,  for  every  new  commission  supersedes 
the  former.  (/)  Formerly  it  was  thought  that  if  a  man 
named  in  any  commission  of  the  peace,  had  afterwards  a 
new  dignity  conferred  upon  him,  this  determined  his 
office,  as  he  no  longer  answered  to  the  description  given  in 
the  commission ;  (m)  but  it  was  long  ago  enacted  that 
"  although  any  Justice  of  the  Peace  be  made  duke, 
archbishop,  marquis,  earl,  viscount,  baron,  bishop, 
knight,  justice  of  either  bench,  or  Serjeant  at  law,  yet  he 
shall  remain  Justice,  and  have  authority  to  execute  the 
same."  (n) 

The  Court  of  Session  has  no  authority  to  amerce  any  justices  not  to 
Justice  of  the  Peace  for  non-attendance,  as  the  Justices  be  amerced  by 
of  Assize  may  for  the  absence  of  any  such  Justices  at^^m^,Mm" 
the  gaol  delivery  ;  for  it  is  a  general  rule  that  inter  pares 
non  est  potestas ;  it  being  reasonable  rather  to  refer  the 
punishment   of  persons   in  a  judicial  office,  in  relation 
to  their  behaviour  in  such  office,  to   other  judges  of  a 
superior  station,  than  to  those   of  the  same  rank  with 
themselves,  (o)    But  if  a  mayor  or  other  officer  under  a 
charter,  without  whose  presence  the  session  cannot  be 
holden,    voluntarily    absent   himself   without    sufficient 
cause,  it  is  a  misdemeanour,  for  which  the  Court  of  King's 
Bench  will  grant  an  information  against  him.  (p) 

By  an  ancient  statute,  (y)  it  is  provided  that  "  Justices  Wages  for 
shall  have  for  their  wages  4j.  the  day,  for  their  time  of  at-  attcnd*nce' 
tendance  in  session,  and  their  clerk  (i .  e.  the  clerk  of  the 
peace)  2s.,  of  the  fines  and  amerciaments  rising  and 
coming  of  the  said  sessions,  by  the  hands  of  the  sheriffs ; 
and  the  lords  of  franchises  shall  be  contributory  to  the 
said  wages,  after  the  rate  of  their  part  of  the  fines  and 
amerciaments." 

And  by  another  statute  of  the  same  king,(r)  itis  enacted, 
that  duplicates  of  the  escheats  of  the  Justices  shall  be 
made,  and  the  one  part  delivered  by  them  to  the  sheriff, 
to  levy  the  money  thereon  arising,  and  thereof  to  pay  the 
Justices  their  wages  by  the  hand  of  the  sheriff,  by  in- 
denture betwixt  them,  thereof  to  be  made.  But  no 
duke,  earl,  baron,  or  banneret  shall  take  any  wages. 

Although    Justices    are    prohibited   from  taking  any  Clerk's  fees, 
thing  for  the  execution  of  their  office,  except  "  of  the 


k)  1  Ann.  St.  I.e.  8.  (/)  1  Bla  Com.  353. 

m)  Id.  ibid.  .',  (n)  1  Ed.  6.  c.  7. 

}6)  Hawk.  B.  2.  c.  8.  lp)  1  Stra.  21. 

(q)  12  Ric.  2.  c.  10.  (r)  U  Ric.  2.  c.  11. 
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king,  and  fees  accustomed,  and  costs  limited  by  statute," 
their  respective  clerks  are  entitled  to  certain  fees,  to  be 
settled  in  sessions  from  time  to  time,  and  approved  and 
confirmed  by  the  judges  of  assize  at  the  next  assraeft  for 
the  county.  (*)  "  But  such  table  of  fees  shall  be  of  no 
authority  till  it  hare  received  the  confirmation  of  the  said 
judges  of  assise;  and  if  any  such  clerk,  at  any  time  after 
three  months  from  such  table  of  fees  being  ratified,  shall 
take  more  on  account  of  business  done  by  the  Justice  to 
whom  he  is  such  clerk,  he  shall  forfeit  202*  to  whoever 
shall  sue  for  the  same,  within  three  months,  in  the  courts 
of  Westminster."  (/) 

In  Middlesex  the  table  of  fees  is  to  be  confirmed  by 
the  three  chiefs  of  the  courts  of  law  at  Westminster. 
And  in  all  places  this  table  of  fees,  when  ratified,  is  to 
be  placed  in  the  hands  of  the  clerk  of  the  peace,  and  by 
him  hung  up  in  a  conspicuous  part  of  the  room  where  the 
quarter  sessions  are  hokLen,  under  a  penalty  of  10L,  to 
be  recovered  in  like  manner,  (u) 

As  these  fees  due  to  the  clerks  of  Justices  for  the  ma- 
nual labour  supposed  to  be  performed  by  them,  in  taking 
informations,  orawing  warrants,  &c  under  the  direction 
of  their  respective  principals,  are  confined  to  the  office 
of  a  magistrate  our  of  session,  except  the  last  noticed 
point ;  vvu  the  publication  of  them  ;  sufficient  has  been 
said  on  the  subject  in  this  place. 

Those  monies*  under  the  denomination  of  fines,  for* 
fehures,  and  penalties,  which  Justices  are  authorized  by 
various  statutes  to  receive  on  account  of  the  King"  or  any 
other  persons,  out  of  jesston,  are  directed  to  be  paid 
annually,  before  the  Michaelmas  session,  to  the  sheriff 
of  the  county ;  and  a  duplicate  of  the  account  of  such 
fines,  forfeitures,  and  penalties,  to  be  sent  to  the  clerk  of 
the  peace  for  the  said  county,  or  town  clerk  (as  the  ease 
mwey  ke\  previous  also  to  the  M^Ka^^s  session  ;(v) 
but  as  these  provisions  relate  also,  so  far  at  least  as  re- 
spects the  Justices,  to  their  duties  our  of  session,  for  the 
reasons  before  stated,  it  is  sufficient  to  refer  to  the 
statute  itself. 

We  have  now  to  consider  the  protection  afforded  to 
Justices  in  the  execution  of  their  office,  and  the  liabilities 
they  may  incur;  first,  our  of  session,  second,  in  session. 

L  A  Justice  of  the  Peace  may  sue  for  words  spoke  of 
him  in  the  execution  of  his  oflfce,  which  would  not  be 
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actionable  if  spoken  of  another  person ;  as  if  it  be  said  of  when  may  m 
him,  in  reference  to  his  conduct  as  a  magistrate,  He  is  aforhUader* w 
rogue  and  a  tiarfp)    If  such  words  be  used  in  his  pre.  £"* for  coo~ 
sence,  when  sitting  in  his  judicial  character,  to  an  obstruc- . 
tioo  of  justice,  he  may  commit  the  offender  for  his  con- 
tempt;^) but  he  mnst  do  so  by  warrant  in  writing,  and 
for  a  time  certain.^)    And  unless  the  words  be  spoken 
under  circumstances  which  render  it  probable  they  may 
prerent  the  due  administration  of  justice,  it  will  be  safer 
for  the  magistrate  to  abstain  from  summary  punishment, 
and  proceed  by  indictment,  which  will  certainly  lie  for . 
words  addressed  to  him  while  in  the  discharge  of  his 
duty ;  or  by  action,  which  will  lie  whether  the  words  be 
spoken  in  his  presence  or  absence. 
The  liabilities  of  Justices  out  of  Session  are  either  cri-  liabilities  of 

urinal  or  civil.  S^""* 

In  respect  of  all  criminal  proceedings,  the  rule  is,  that'    K>°# 
a  magistrate  is  never  liable  for  an  error  in  judgment ;  but 
onljr  where  a  partial,  malicious  or  corrupt  motive  can  be 
distinctly  proved,  or  plainly  inferred  from  the  circum 
stances  in  which  he  acted.  (*)    Where  such  motive  can  To  information 
other  be  so  proved  or  so  inferred,  he  is  guilty  of  a  misde-  0f  "oal*"*0^ 
meanor,  and  may  be  proceeded  against  oy  indictment  or 
by  criminal  information  in  the  Court  of  King's  Bench, 
which  exercises  a  general  supervision  over  all  Justices  of 
the  Peace.  The  latter  is  the  course  more  usually  adopted ; 
bat,  in  order  to  make  the  application  successfully,  the : 
party  complaining  must  come  before  the  court  "  with 
clean  hands ;"  that  is,  he  must  show  himself  free  from  all 
blame  in  the  subject  matter  of  his  charge,  (a)  and  he  must 
prefer  it  at  a  proper  season  and  within  a  proper  time* 
The  court  will  grant  no  information  against  a  magistrate 
after  the  expiration  of  the  second  term  from  the  matter 
complained  of,  nor  so  late  in  the  second  term  as  to  pre- 
vent him  from  showing  cause  before  its  conclusion ;  (i) 
nor  unless  a  notice,  containing  the  grounds  of  charge, 
has  been  served  on  him  personally,  or  left  at  his  place  of 
abode  in  sufficient  time  to  enable  him,  if  he  thinks  pro- 
per, to  oppoee  the  motion  in  the  first  instance,  (c)    And; 

(w)  The  King  v.  Read,  1  Stra.  420. 
(x)  May  hew  v.  Locke,  7  Taunt.  68. 
(y)  The  King*.  James,  6 B.  and  A. 894. 

(2)  The  King  v.  Yotm*,  I  Burr.  R.  556 ;  the  King  v.  Cox,  2  Burr. 
R.  785 ;  the  King  v.  Jackson,  1 T.  R.  653. 

(a)  The  King  v.  Webster,  3  T.  R.  388. 

(b)  The  King  v.  Manhafl,  13  East.  R.  322. 

(c)  Hand.  Pract.  3. 
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the  court,  even  where  they  see  grounds  for  the  informa- 
tion, will  not  allow  the  prosecutor  to  proceed  both  civilly 
and  criminally,  but  will  compel  him  to  relinquish  an 
action  already  commenced  or  undertake  not  to  bring  it ; 
and,  where  an  indictment  has  been  found,  the  Attorney 
General  will  enter  a  note  prosequi  if  the  prosecutor  per- 
severes in  carrying  on  an  action  for  the  same  cause,  (rf) 
Where  the  magistrate,  against  whom  a  rule  nisi  has  been 
obtained,  gives  a  satisfactory  answer  to  the  whole  charge,  it 
is,  of  course,  to  discharge  the  rule  with  costs ;  (i)  but  where 
his  conduct,  though  illegal,  has  not  been  corrupt,  they 
sometimes  discharge  the  rule  without  costs  on  either  side ; 
and  where  his  conduct  has  been  so  irregular  and  indis- 
creet as  to  lead  the  complainant  reasonably  to  suspect  a 
corrupt  motive,  though  it  be  afterwards  negativea,  the 
court  will,  in  their  discretion,  discharge  the  rule  on  pay- 
ment of  costs  by  the  magistrate. 
By  action,  when  If  a  magistrate  grants  a  warrant  in  a  case  where  he  has 
it  lies.  no  jurisdiction  he  is  liable  to  the  party  imprisoned  in  an 

action  of  trespass ;  and  even  in  a  case  over  the  subject 
matter  of  which  he  has  jurisdiction,  if  he  proceed  without 
any  information  on  oath,  he  is  liable  in  the  same  form,  (f) 
Trespass  when.  But  trespass  does  not  lie  against  a  magistrate  acting  oh 
a  complaint  made  to  him  on  oath,  by  the  terms  of  which 
he  had  jurisdiction,  although  the  complaint  might  not  be 
sustained  by  the  real  facts,  if  the  party  accused  did  not 
attend  on  summons,  or  lay  these  facts  before  him.(g) 
Where  a  magistrate  has  convicted,  and  the  conviction 
is  good  in  form,  it  will  be  an  answer  to  an  action  of  tres- 
pass at  the  suit  of  the  party  convicted  on  the  general 
issue,  although  formally  drawn  up  afterwards;  provided 
the  warrant  shows  an  offence  over  which  the  magistrate 
had  jurisdiction ;  (A)  but  not  where  a  party  has  been 
imprisoned  on  a  warrant  insufficient  on  the  face  of  it, 
although  there  has  been  a  previous  conviction,  (i)  And, 
for  the  protection  of  Justices  in  cases  where  the  con- 
viction is  quashed,  it  is  provided,  (J)  that  where  any 
action  is  brought  in  respect  of  such  conviction,  or  of  any 
thing  done  or  commanded  by  the  magistrate,  for  levying 

(d)  The  Ring  v.  Fielding,  2  Burr.  R.  719. 

(e)  The  King  v.  Palmer,  2  Burr.  R.  1162. 
(J)  Morgan  v.  Hughes,  2  T.  R.  225. 

(g)  Lowther  v.  Earl  Radnor,  8  East,  R.  113. 
(h)  Gray  v.  Cookson,  16  East,  R.  21. 
(i)  Wickes  v.  Clutterbuck,  2Bingh.  483. 
(j)  43Geo.3.  c.141. 
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the  penalty,  apprehending  the  party,  or  carrying  the  con* 
viction  into  effect,  the  plaintiff  shall  only  recover  2d. 
damages  beyond  the  penalty  levied,  and  no  costs  of  suit; 
unless  it  be  alleged  in  the  declaration  (which  shall  be  in 
case),  that  such  acts  were  done  maliciously,  and  without 
any  reasonable  or  probable  cause; — and,  further,  that  in 
case  the  Justice,  on  the  trial  of  such  action,  shall  prove 
that  the  plaintiff  was  guilty. of  such  offence  whereof  he 
was  convicted,  or  on  account  of  which  he  had  been  appre- 
hended, or  otherwise  suffered,  and  that  he  had  undergone 
no  greater  punishment  than  was  assigned  by  law  to  such 
offence,  such  plaintiff  shall  recover  no  penalty  levied,  nor 
any  damages  or  costs. 

If  a  magistrate  maliciously  and  without  reasonable  or  Action  on  the 
probable  cause,  does  an.  act  within  his  jurisdiction  by  ewe. 
which  any  person  is  unjustly  aggrieved,  he  is  liable  in  an 
action  on  the  case  to  make  compensation  in  damages; 
but  in  such  action  the  want  of  probable  cause  must  dis- 
tinctly appear  in  what  passed  before  the  magistrate, 
and  it  will  not  suffice  for  the  plaintiff  to  shew  that  he 
was,  in  fact,  innocent  of  the  offence  for  which  he  was 
convicted,  (ft) 

Every  action  against  a  Justice  of  the  Peace,  for  any  Limitation  of 
thing  done  in  the  execution  of  his  office,  must  be  com-ac,,on* 
menced  within  six  calendar  months  after  the  fact  com- 
mitted. (/)  This  time  is  to  be  calculated,  including  the 
day  on  which  the  ground  of  complaint  arises,  (m)  But  in 
a  case  of  continuous  imprisonment,  under  a  warrant  issued 
beyond  the  six  months,  the  magistrate  is  liable  for 
such  portion  of  the  imprisonment  as  may  be  within  the 
period,  (it)  The  suing  out  a  writ  is  a  sufficient  commence- 
ment of  a  suit,  though  it  be  not  served  till  after  the  time 
limited,  (o) 

As  a  further  protection  to  Justices,  it  is  enacted,  (p)  Notice  of  action, 
that  no  writ  shall  be  sued  out,  nor  any  copy  of  any  pro- 
cess, at  the  suit  of  a  subject,  shall  be  served  on  any 
Justice  of  the  Peace  for  any  thing  done  by  him  in  the 
execution  of  his  office,  until  notice  in  writing  of  such 
intended  writ  or  process  shall  have  been  delivered  to  him, 
or  left  at  the  usual  place  of  his  abode  by  the  attorney  or 


(k)  Burley  v.  Bethune,  5  Taunt.  580. 
(/)  24  Geo.  2.  c.  44.  8.8. 
(m)  Clarke  v.  Davey,  4  Moore,  465. 
(w)  Massey  v.  Johnson,  12  East,  R.  67. 

o)  Taylor  v.  Hipkins,  5  B.  and  A.  489. 

p)  24  Geo.  2.  c.  44  s.  1. 
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agent  of  the  party  who  intends  to  sue,  at  least  one  caJen*- 
-dar  month  before  the  suing  out  or  serving  the  same ;  in 
-which  notice  shall  be  clearly  and  explicitly  contained 
the  cause  of  action ;  on  the  back  of  which  notice  shall  he 
indorsed  the  name  of  such  attorney  or  agent,  together 
with  the  place  of  his  abode,  who  shall  be  entitled  to  the 
fee  of  20«.  for  preparing  and  serving  such  notice,  and  no 
more;  and,  unless  it  be  proved  on  the  trial  that  sack 
notice  was  given,  the  Justice  shall  have  a  verdict  and 
costs,  la  the  construction  of  this  provision  it  has  been 
holden  that  a  magistrate  is  entitled  to  notice  where  he 
had  reasonable  grounds  for  believing  that  he  acted  as  a 
magistrate,  although  what  he  did  was  not  in  the  regular 
execution  of  his  office,  (q)  Thus  the  lord  of  a  manor, 
who  was  also  a  Justice  of  the  Peace,  was  held  to  be  so 
entitled  when  sued  for  taking  away  a  gun  from  the  house 
of  an  unqualified  person^  r)  Thus  a  single  magistrate, 
who  had  committed  the  mother  of  a  bastard  to  prison  for 
not  filiating  her  child  was  holden  to  be  so  entitled ;  though 
by  18Eliz.  c.  3.  s.2.  jurisdiction  over  the  subject  matter 
is  given  to  two  magistrates,  (s)  Thus,  where  a  magistrate 
acts  on  a  subject  matter  of  complaint  over  which  he  has 
authority,  but  arising,  in  the  particular  instance,  beyond 
his  jurisdiction,  he  is  entitled  to  notice,  (t)  The  notice 
must  express  the  nature  of  the  writ  and  process  to 
be  sued  out, (u)  and  also  the  cause  of  action;  but  it 
need  not  specify  the  form  of  action,  (v)  In  indorsing 
the  attorney's  name  it  is  sufficient  if  his  surname  be 
given  at  length  with  an  initial  only  of  the  Christian 
name;(w)  and  where  the  names  of  two  attornies 
composing  a  firm  were  indorsed,  one  of  whom  had 
'three  names,  and  one  of  his  initials  was  omitted,  the 
indorsement  was  held  valid,  (x)  The  attorney  may  de- 
scribe himself  generally  of  the  town  in  which  he  resides, 
as  "  of  Birmingham ;"  (y)  though  where  he  described 
himself  in  the  notice  as  of  a  place  in  London,  which  in 
iact  was  in  Westminster,  the  indorsement  was  held  to  he 


im> 


(9)  Bird  v.  Gunston,  2  Chit.  R.  459. 
(r)  Bngga  v.  Evelyn,  «Hen.Bla.  114. 
(s)  Weller  v.  Toke,  9  East,  R.  364. 
(t)  Prestidge  v.  Woodman,  1  B.  and  C.  12. 
(«)  Lovelace  v.  Curry,  7  T.  R.  631. 
(v)  Sabinv.  De  Burgh,  SCampb.  196. 
(iv)  Mayhew  v.  Locke,  7  Taunt.  63. 
(x)  James  v.  Swift,  4  B.  and  C.  681. 
{y)  Osborne  v.  Gough,  3  B.  and  P.  551. 
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defective ;  (z)  and  where  the  town  is  large,  a  more  minute 
direction  would  be  safer.  It  has  been  holden,  that  if  the 
attorney  subscribe  the  notice  with  his  name  and  the  place 
Of  writing,  thus,  "  Given  at  Durham,"  instead  of  in- 
dorsing his  name  and  address  on  the  back,  that  the 
notice  will  be  insufficient; (a)  but  this  now  seems 
doubtful. 

'  The  taw  has  also  given  te  Justices  an  advantage  which  Tender  of 
it  has  -denied  to  -ordinary  persons  ia  cases  of  trespass  or  *m«nd»« 
tort, — that  of  tendering  amends  before  action  brought  to 
the  party  complaining,  for  which  an  opportunity  is  always 
afforded  by  the  notice; (6)  this  tender  he  may  plead  ih 
bar  to  the  action ;  and  if  the  jury  find  that  the  tender  was 
made,  and  the  amends  sufficient,  he  will  be  entitled  to  a 
verdict  and  costs ;  (c)  and  if  he  shall  neglect  to  tender 
amends  before  action  brought,  he  may  at  any  time  before 
issue  joined,  pay  money  into  court  on  the  same  terms,  and 
with  the  same  result  as  in  a  case  of  liquidated  damages, 
and  the  plaintiff  will  proceed  for  further  damages  at  his 
peril ;  (d)  and  even  after  he  has  pleaded,  he  may  withdraw 
iris  plea  by  leave  of  the  court,  pay  money  into  court,  and 
plead  anew,  (e) 

In  all  actions  of  trespass  or  on  the  case  against  Justices  Venue  local. 
of  the  Peace  for  any  thing  done  in  their  official  capacity, 
the  venue  is  local  \\f)  and  in  all  such  actions  they  may 
give  in  evidence  their  special  ground  of  defence  under 
the  plea  ofmt  guilty*  (g) 

The  Justices  assembled  in  General  or  Quarter  Session  Protection  of 
have  an  undoubted  power  to  commit  for  any  contempt  in  ^Jjj^***  *" 
the  face  of  the  court,  for  the  period  of  their  session,  for  this 
hi  -a  power  incident  to  every  court  of  justice.  Such  con- 
tempts are  rude  and  contumelious  behaviour,  violent  and 
obstinate  expressions  of  disapprobation  or  applause,  arrest- 
ing a  suitor  in  the  face  of  the  court,  refusal  to  be  sworn, 
breach  of  the  peace  in  open  court,  prevarication  in  the 
witness*  box,  or  any  gross  manifestation  of  a  want  of  that 
respect  on  which  the  satisfactory  administration  of  justice 
depends  (A).   But  the  Court  of  Quarter  Session  cannot,  as 

* 

<ss)  Stears  v.  Smith,  6  Esp.  R.  138. 

(a)  Taylor  v.  Fenwick,  cited  7  T.  R.  835. 

m  24  Geo.  2.  c.  44.  s.  2.  M  Id.  ibid. 

( d)  Id.  ibid.  [e)  Devagnes v.  Boys,  7  Taunt. 33. 

if)  21  «*ac-  *•  c*  *2,  8*  5*  is)  7  ^BC*  1«  c.  5. 

(A)  4  Bla.  Com.  285.  To  enumerate  particular  instances  of  miscon- 
duct which  come  within  these  descriptions,  would  be  an  unprofitable 
waste  of  time,  because  in  general  they  are  so  obvious,  that  it  re- 
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the  superior  courts  do,  award  an  attachment  for  contempts 
of  their  orders  committed  out  of  court,  but  must  have  re- 
course to  bill  of  indictment,  which,  being  found,  authorizes 
them  to  issue  a  warrant  to  apprehend  the  offender,  to  be 
dealt  with  as  for  any  other  misdemeanor. 
Liability  °f .  It  seems  now  to  be  settled  that  no  action  will  lie  for 

^JJ-JJ^*168 ,n     any  judicial  act  done  by  Justices  when  sitting  as  a  court 
of  record,  (i)    And  Lord  Mansfield  is  reported  to  have 

quires  only  the  application  of  common  discretion  to  execute  the 
powers  which  the  law  has  entrusted  to  the  courts.  But  an  instance 
or  two,  rather  out  of  the  ordinary  course  of  this  description  of 
offences,  may  not  be  without  their  use ;  not  only  by  way  of  illustra- 
tion of  the  general  doctrine  here  laid  down,  but  as  a  commentary  on 
other  offences,  which  may  bear  some  general  resemblance  in  princi- 

Ele,  although  none  in  their  particular  features.  Thus  it  has  been 
olden  to  be  a  great  contempt  of  the  process  of  the  court,  to  refuse  to 
be  sworn  to  give  evidence  to  the  grand  jury,  for  which  a  court  pf 
session  have  a  power  to  fine,  and  to  commit  till  the  fine  be  paid. 
1  Salk.  278. 

At  a  copy-hold  court  a  steward  of  a  manor  told  a  suitor  that  "  be 
was  a  resient,"  who  replied  "you  lie."  The  steward  fined  him  901. 
for  contempt,  and  although  no  prescription  was  proved,  this  was 
hoi  den  good.  The  steward  indeed  had  not  the  power,  which  courts 
of  law  have,  of  imprisoning,  but  it  was  decided  that  an  action  would 
lie  for  the  fine.    3  Salk.  33. 

And  in  a  county  court,  holden  for  electing  members  of  parliament, 
the  sheriff  was  justified  in  taking  a  freeholder  into  custody  for 
making  a  disturbance,  and  sending  him  before  a  justice  to  be  com- 
mitted, but  could  not  have  taken  on  himself  to  commit  as  a  magis- 
trate.   Spilsbury  v.  Micklethwaite,  1  Taunt.  146. 

And  a  defendant  in  a  court  of  justice,  acquitted  of  the  original 
charge  against  him,  may  nevertheless  be  committed,  or  made  to  find 
sureties  for  every  contempt  of  court  during  his  trial.    Cro.  Car.  507. 

(t)  Hamond  v.  Howel,  1  Mod.  184;  2  Mod.  218.  "  Lord  Tenter- 
den  in  the  case  of  Garnett  v.  Ferrand,  6  B.  and  C.  625.  thus 
cites  and  comments  on  this  remarkable  case.  "  Hamond  and  other 
jurymen  had  been  fined  and  imprisoned  by  the  court  at  the  Old 
Bailey  for  acquitting  certain  persons  of  a  riot  whom  the  evidence 
showed  to  be  guilty.  This  was  certainly  a  very  strong  exercise  of 
authority,  calculated  to  excite,  and,  in  fact,  exciting  great  public 
interest.  It  was  determined  by  the  Court  of  Common  Pleas  on  a  suit 
of  habeas  corpus  that  the  fine  and  imprisonment  were  contrary  to  law, 
and  the  parties  were  discharged  out  of  custody.  After  this,  Hamond 
brought  an  action  of  trespass  against  the  Recorder  of  London,  one 
of  the  judges  in  the  commission  for  this  imprisonment.  The  defend- 
ant by  his  plea  showed  the  proceedings  before  the  commissioners, 
and  averred  that  the  jury  had  pronounced  a  verdict  against  plain 
evidence,  and  the  direction  of  the  court  in  matter  of  law.  The 
plaintiff  traversed  the  finding  against  evidence;  and  upon  the 
pleadings  it  was  held  that  the  action  did  not  lie,  because  the  defend- 
ant was  a  judge  of  record.  This  freedom  from  action  and  question 
at  the  suit  of  an  individual  is  given  by  the  law  to  the  judges,  not  so 
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said,  on  an  application  to  quash  an  indictment 
against  a  justice  for  scandalous  words  spoken  by  him  in 
session,  in  which  he  had  addressed  the  grand  jury  as 
"a  seditious,  scandalous,  corrupt,  and  perjured  jury," 
that  a  judge  -of  record  cannot  be  put  to  answer  civilly  or 
criminally,  for  words  spoken  in  office.  (J)  This,  how- 
ever, may  well  be  doubted  where  the  words,  though 
spoken  in  the  seat  of  office,  and  during  the  sitting 
of  the  court,  are  extrajudicial  and  wholly  beside  the  func- 
tions of  the  magistrate,  or  after  these  functions  are  dis- 
charged. In  the  case  of  The  King  v.  the  Inhabitants  of 
Seton,  (ft)  Lord  Kenyon  intimated,  that  in  case  of  fraud 
or  misconduct  of  magistrates  in  session,  in  proceeding, 
notwithstanding  the  issuing  of  a  certiorari,  it  might  be 
the  ground  of  a  criminal  proceeding  against  them ;  and 
added,  that  he  believed  there  were  instances  in  which  a 
criminal  information  had  been  granted  against  magistrates 
acting  in  sessions.  In  the  case  of  The  King  v.  the  Jus- 
tices of  Seaford,  (/)  which  was  a  motion  for  an  information 
against  four  persons,  who  were  churchwardens  and  over- 
seers of  Seaford,  and  also  the  only  justices  of  the  peace 
for  the  borough,  for  refusing  to  put  a  substantial  house- 
holder on  the  poor  rate,  with  a  view  to  his  elective 
franchise,  and;  upon  appeal  to  them  in  sessions,  refusing 
to  amend  the  rate,  the  Court  of  King's  Bench  said,  "  that 
as  they  were  acting  in  a  court  of  record,  with  powers  in- 
trusted to  them  by  the  constitution,  it  must  be  a  very 
strong  case  indeed,  with  flagrant  proofs  of  their  having 
acted  from  corrupt  motives,  that  would  warrant  a  rule  for 
an  information ; "  and  they  therefore  refused  the  rule  to 


much  for  their  own  sake  as  for  the  sake  of  the  public,  and  for  the 
advancement  of  justice,  that  being  free  from  actions  they  may  be  free 
in  thought,  and  independent  in  judgment,  as  all  who  are  to  ad- 
minister justice  ought  to  be.    And  it  is  not  to  be  supposed  before- 
hand, that  those  who  are  selected  for  the  administration  of  justice 
will  make  aa  ill  use  of  the  authority  vested  in  them.    Even  inferior 
justices,  and  those  not  of  record,  cannot  be  called  in  question  for  an 
error  in  judgment,  as  long  as  they  act  within  the  bounds  of  their 
jurisdiction.      In  the  imperfection  of  human  nature  it  is  better  even 
that  an  individual  should  occasionally  suffer  a  wrong,  than  that  the 
general  course  of  justice  should  be  impeded  and  fettered  by  constant 
and  perpetual  restraints  and  apprehensions  on  the  part  of  those  who 
are  to  administer  it.  Corruption  is  quite  another  matter ;  so  also  are 
neglect  of  duty  and  misconduct  in  it ;  for  these  I  trust  there  is,  and 
always  will  be,  some  due   course  of  punishment  by  public  pro- 
secution." 

;)  The  King  v.  Skinner,  Lofi%  65.  (k)  7  T.  R.  373. 

1  Bla.  Rep.  432. 
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shew  cause.  But  it  may  be  inferred  from  this  case,  and 
from  the  judgment  of  Lord  Tenterden,  in  Garnett  v. 
Ferrand,  (m)  that  if  a  clear  case  of  corruption  could  be 
made  out  against  magistrates  acting  illegally  in  session, 
they  would  be  liable  to  criminal  proceedings. 

§   3.      OF    THE    SHERIFF    OF    THE    COUNTY. 

Duties  of  the         The  Sheriff  of  the  County  has  important  duties  to  per- 

onhtf111  "Spect  ^orm  *n  resPect  °f  *ke  sessions.  (»)  He  is  bound  to  pro- 
vide and  make  ready  a  fit  and  decent  place  for  holding  the 
sessions,  unless  where  this  duty  is  otherwise  regulated  by 
statute.(o)  It  is  his  duty  to  proclaim  the  sessions,  to 
return  the  grand  Jury,  and  to  give  notice  to  all  stewards, 
constables,  bailiffs  of  hundreds  and  liberties,  and  other  offi- 
cers. He  ought  also  to  attend  the  sessions  by  himself  or  his 
deputy  on  summons,  to  return  his  precepts,  receive  fines 
for  the  king,  and  take  charge  of  prisoners ;  and,  if  he 
neglect  to  do  so,  he  may  be  fined  by  the  court,  (p)    The 


f 


(m)  Ante,  p.  48,  n.  (i) 

(n)  As  the  principal  duties  of  the  sheriff  have  no  reference  to  the 
business  of  the  sessions,  his  office  is  but  slightly  noticed  in  tills 
work. 

(o)  Dalt.  J.  c.  372. 

(jf)  This  power  was  exercised  by  the  Court  of  Great  Sessions 
for  Brecon,  in  the  year  1799,  where  Mr.  Loveden,  the  sheriff 
was  fined  100/.  for  non-attendance,  which  was  levied,  and  the 
record  of  which  was  removed  into  the  King's  Bench  by  certiorari, 
and  which  they  refused  to  mitigate;  the  King  v.  Loveden,  8  T.  R. 
615.     The  following  is  the  record  of  the  fine : 

"  Brecon,  to  wit:  Be  it  remembered  that,  at  the  Great  Sessions  of 
gaol  delivery  of  our  Lord  the  King  for  the  said  county,  holden  at 
Brecon  in  the  said  county  on  Saturday,  the  30th  day  of  March,  in  the 
39th  year  of  the  reign  of  our  Lord  the  now  King,  before  George  Har- 
dinge  and  Abel  Moyses,  esquires,  Justices  of  our  said  Lord  the  King 
of  the  Great  Sessions  of  the  said  county,  assigned  to  deliver  the  gaol 
of  the  county  aforesaid  of  the  prisoners  therein  being,  and  also  to 
hear  and  determine  divers  felonies,  trespasses,  and  other  misde- 
meanors committed  in  the  said  county,  E.  L.  Loveden,Esq.  High  Sheriff 
of  the  said  county,  is  duly  and  solemnly  called  to  appear  and  give  his 
attendance  at  this  same  sessions,  to  do  and  perform  those  things 
which  to  his  office  do  belong  and  appertain,  and  as  by  his  said 
Majesty's  writ  in  that  behalf  to  him  directed  and  delivered,  he  is 
commanded ;  and  the  said  E.  L.  Loveden,  High  Sheriff  as  aforesaid, 
not  accordingly  appearing  and  attending  at  this  same  sessidtis,  to 
obedience  to  his  Majesty's  said  writ,  or  otherwise  to  perform  the?  said 
duties  of  his  office,  but  contemptuously  making  default;  therefore  it 
is  ordered  that  the  said  E.  L.  Loveden  be  fined,  and  he  is  accordingly 
by  the  court  here  fined  and  amerced  in  the  sum  of  100/. ;  to  be  by 
him  forfeited  and  paid  to  the  use  of  our  said  Lord  the  King  for  such 
his  contempt  and  default  aforesaid.    And  it  is  further  ordered  thai  a 
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county  gaol  is  placed  tinder  bis  direction  by  statutes ;  tq) 
the  gaoler  is  merely  his  deputy ;  and  it  is  even  laid  down, 
that  if  a  gaoler  should  allow  a  felon  to  escape,  the  Sheriff 
would  be  liable  to  indictment ;  (r)  but  it  may  be  doubted 
whether  he  would  be  held,  at  the  present  day,  criminally 
liable  for  the  neglect  of  a  servant  appointed  without  fraud. 
He  is,  however,  bound  to  execute  tne  writs  and  precepts 
of  justices  in  session,  and  responsible  for  default  to  the 
court  of  which  he  is  an  officer,  though  he  may  execute 
any  process  by  deputy,  (s)    Resistance  furnishes  him  with 
no  excuse  for  leaving  process  unexecuted,  because  he  is 
empowered,  by  statute,  to  take  the  power  of  the  county  to 
his  aid.  (0    He  has  the  appointment  of  a  gaoler,  upon  a 
vacancy,  of  the  under-sheriff,  and  the  bailiffs ;  but  he  can* 
not  dispose  of  any  of  these  offices  for  money ;  as  it  is 
enacted,  by  3  Qeo.  1.  c.  15.  that,  "  none  shall  buy,  sell, 
let,  or  take  the  office  of  under-sheriff,  gaoler,  bailiff,  or 
other  office  pertaining  to  the  office  of  High  Sheriff,  on  pain 
of  500/.,  half  to  the  King,  and  half  to  him  that  shall  sue, 
within  two  years."   He  is  prohibited  from  returning  any  of 
his  officers  upon  the  inquest,  under  the  penalty  of  40/., 
half  to  the  king  and  half  to  the  plaintiff,  (u)    At  the  ex- 
piration of  his  period  of  office,  the  custody  of  the  county 
gaol  is  immediately  vested  in  his   successor,    with  the 
responsibility  attendant  on  the  first ;  and  he  is  directed 
to  turn  over,  by  indenture  and  schedule,   all  writs  and 
processes  then  remaining  unexecuted,  to  such  successor, 
who  is  bound  to  execute  and  return  them,  (v) 

§4.  OF  THE  CLERK  OF  THE  PEACE. 

The  Clerk  of  the  Peace  is,  as  we  have  seen,  appointed  How  appointed, 
by  the  Custos  Rotulorum,  (w)  but  he  is  responsible  to  the 
justices  in  session  for  the  due  performance  of  his  duties. 
According  to  the  direction  of  an  ancient  statute,  he  should 
be  an  able  and  sufficient  person  resident  within  the  county  ; 
but  be  may  execute  the  office  by  such  deputy,  of  like 
qualities,  whom  the  Custos  may  allow  ana  approve,  (t) 
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levari  do  issue,  under  the  seal  of  this  court,  to  the  coroners  of  the 
said  county,  or  one  of  them,  thereby  commanding  them,  or  one  of 
them,  to  levy  the  said  fine  out  of  the  goods  and  chattels,  lands  and 
tenements  of  the  said  £.  L  Loveden/ 


»#- 


(q)  14 Ed.  3.  c.  10 ;  19  Hen.  7.  c.  10.  (r)  1  Hale,  £97. 

(i)  Hawk.  B.2.  c.22.  (r)  13  Ed.  1.  St.  1.  c.  30. 

(»)  26  Hen.  6.  c.  10.  (v)  20  Geo.  2.  c.  37. 

(w    Ante,  p.  31.  (a?)  37  Hen.  8.  e.  1. 
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Duration  of 
office. 


Suspension  and 
dismissal. 


Oaths  of  office. 


Duties. 


As  the  custos  is  prohibited  from  selling,  so  the  officer  is  for* 
bidden  to  purchase,  the  office  ;  for  it  is  enacted,  "that  if  he 
-shall  give  any  reward,  fee,  or  profit,  directly  or  indirectly,  or 
any  bo'nd  or  other  assurance,  for  such  appointment,  he  shall 
be  disabled  from  holding  the  office,  and  shall  forfeit  double 
the  value  of  the  thing  given  for  the  appointment,  to  whom- 
soever shall  sue  for  the  same."  (y)  In  cities  and  towns 
corporate  there  is  usually  an  analogous  officer,  who  performs 
correspondent  duties,  under  some'  other  title,  as  that  of 
"  town  clerk,"  and  who  is  generally  appointed,  not  by 
the  custos  rotulorum,  but  by  the  body  corporate  of  which 
he  is  an  officer. 

The  office  of  the  Clerk  is  "  so  long  as  he  shall  well 
demean  himself;"  and,  therefore,  he  has  an  estate  of 
freehold  for  life  in  the  office,  on  condition  of  behaving 
well ;  and,  therefore,  he  cannot  be  dispossessed,  except 
for  misbehaviour,  by  a  competent  tribunal,  nor  does  his 
estate  determine  by  the  death  or  removal  of  the  custos.  (z) 
He  can  be  appointed  for  no  other  term;  and,  therefore, 
an  appointment  during  pleasure  is  void,  and  the  party  so 
appointed  no  Clerk  of  the  Peace. 

But  if  the  Clerk  of  the  Peace  misdemean  himself  in  his 
offices,  and  the  charge  be  exhibited  in  writing  against  him 
in  the  Court  of  Quarter  Session,  such  court,  on  due  ex- 
amination and  proof  openly  heard  before  them,  may 
suspend  or  discharge  him*  (a)  On  such  vacancy,  the 
custos  rotulorum  may  appoint  another ;  and  if  he  neg- 
lect to  do  so  before  the  ensuing  Quarter  Sessions,  the 
justices  assembled  may  appoint  to  the  office,  (b)  Extor- 
tion is  one  of  the  offences  for  which  this  power  of  the 
sessions  may  be  exerted,  (c)  The  order  of  sessions  re- 
moving a  party  so  charged,  need  hot  set  forth  the  evidence 
on  which  it  is  founded,  (d) 

On  entering  upon  his  office,  the  Clerk  of  the  Peace, 
besides  taking  the  oaths  of  allegiance,  supremacy,  and 
abjuration,  must  take  the  following  oath. 

I,  A*  B.  do  swear,  that  I  have  not  paid  nor  will  pay  any  sum  or 
sums  of  money,  or  other  reward  whatsoever,  nor  have  given  nor  will 

SVe  any  bond  or  other  insurance  to  pay  any  money,  fee,  or  profit, 
rectly  or  indirectly,  to  any  person  or  persons  whomsoever,  for  such 
nomination  and  appointment ;  so  help  me  God. 

The  Clerk  of  the  Peace,  by  himself  or  his  sufficient  de- 


(y)  1  W.  and  M.  Sess.  1.  c.  21.  s.  8.        (a)  4  Mod.  167.  ttS.  29S. 
(a)  1  W.  and  M.  Sess.  1.  c.  21.  §  6.  (by  Id.  Ibid. 

(c)  Mod.  Cas.  192. 

(d)  The  King  v.  Lloyd,  2  Stra.  996. 
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puty,  must  be  in  constant  attendance  on  the  Court  of 
Quarter  Sessions.  He  gives  notice  of  its  being  holden  or 
adjourned ;  issues  its  processes ;  records  its  proceedings  ; 
and  does  all  the  ministerial  acts  necessary  to  give  effect 
to  its  decisions.  It  is  his  duty,  when  prosecutors  do 
not  choose  to  seek  professional  assistance  elsewhere,  to 
draw  the  bills  of  indictment  for  felony  at  a  fee  of  only 
2s.  each ;  and  if  an  indictment  so  prepared  be  found  de- 
fective, he  is  bound  to  provide  another  gratis,  on  pain  of 
forfeiting  5/.  to  any  who  will  sue.  (e)  He  has  also  been 
said  to  be  amerciable  in  the  Court  of  King's  Bench,  for 

E0S8  errors  in  indictments  framed  by  him,  and  brought 
fore  that  court  on  certiorari ;  (f)  and  though,  perhaps, 
at  the  present  day  he  would  scarcely  be  held  responsible 
for  mere  error,  there  is  no  doubt  that  if  an  indictment 
drawn  by  him  were  of  immoderate  and  oppressive  length, 
it  might  be  referred  to  the  master,  and  the  Clerk  of  the 
Peace  might  be  ordered  to  pay  the  costs  of  such  parts  of 
it  as  should  be  found  manifestly  superfluous,  (g)  It  seems 
however,  that  the  obligation  to  draw  indictments  at  the 
statutable  fee  of  2s.  is  confined  to  cases  of  felony ;  and  in 
case  of  misdemeanor,  he  may  make  reasonable  charges  to 
prosecutors  requiring  his  assistance. 

In  the  actual  course  of  the  sessions,  it  is  the  duty  of 
the  Clerk  of  the  Peace  to  read  the  acts  directed  to  be 
read  in  sessions;  to  call  the  jurors,  and  make  known 
their  defaults  and  excuses  to  the  court ;  to  call  the  parties 
under  recognizance,  whether  to  prosecute,  plead,  or  give 
evidence ;  to  present  the  bills  to,  and  receive  them  from, 
the  grand  jury;  to  arraign  prisoners;  to  receive  and  re- 
cord verdicts;  to  administer  all  oaths;  and  make  true 
entries  of  all  proceedings.  By  an  ancient  statute,  (A)  he 
is  bound  to  certify  to  the  Court  of  Kind's  Bench  the 
names  of  such  as  shall  be  outlawed,  attainted,  or  con- 
victed of  felony ;  and  by  a  modern  provision  (i)  he  is 
required  to  make  annual  return  of  persons  tried  at  sessions 
to  his  Majesty's  Principal  Secretary  of  State  for  the  Home 
Department,  under  penalty  of  100/.  He  is  also  compelled 
to  deliver  to  the  sheriff,  within  twenty  days  after  29  Sept. 
yearly,  a  perfect  abstract  or  schedule  of  all  fines  and 
other  forfeitures  in  sessions :  (k)  and  to  deliver  duplicates 
of  these  upon  oath  yearly  to  the  Barons  of  the  Exchequer, 
on  pain  of  forfeiting  50/.,  half  to  the  King,  and  half  to 


(e)  10  and  11  W.  3.  c.  23.  (/)  Lilly  s  Pract.  Reg.  71. 

(?)  1  Dougl.  193,  4.  (A)  34  and  35  Hen.  8.c.    14. 

(tj  55  Geo.  3.  c.  49.  s.  1.      .         (&)  22  and  23  Car.  2.  c.  22. ».  7. 
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the  plaintiff.  (/)  And  if  he  shall  discharge  or  conceal 
any  fine  or  forfeiture,  unless  by  rule  of  court,  he  is 
liable  to  forfeit  treble  value,  half  to  the  king,  and  half  to 
him  that  shall  sue,  to  lose  his  office,  and  be  incapacitated 
ever  to  hold  any  office  connected  with  the  revenue,  (wi) 
'  And  neither  he  nor  his  deputy  may  act  as  solicitor,  attor- 
ney, or  agent,  or  sue  out  any  process  at  any  General  or 
Quarter  Sessions  where  he  shall  execute  the  office  of 
Clerk  of  the  Peace  or  deputy,  on  pain  of  50/.,  to  him 
that  shall  sue  within  three  months,  to  be  recovered  with 
treble  costs,  (n) 
Fe«».  By  57  Geo.  3.  c.  91.  the  fees  of  the  Clerk  of  the  Peace 

are  to  be  ascertained,  and  a  table  expressing  them  arranged 
by  the  Court  of  General  Quarter  Sessions,  to  be  submitted 
to  the  approval  of  the  next  Court  of  General  Quarter  Ses- 
sions, and  finally,  having  received  their  sanction,  to  the 
judges  of  assize,  at  the  following  circuit,  by  whom  it  is 
to  be  ratified,  with  any  alterations  which  they  may  deem 
just.  The  table  of  fees  when  once  confirmed  in  this 
manner  may  be  altered  by  the  justices  in  session,  subject 
in  like  manner  to  the  approval  of  a  subsequent  court  of 
Quarter  Session,  and  afterwards  to  the  correction  of  the 
judges ;  (o)  such  table  is  to  be  deposited  with  the  Clerk  of 
the  Peace,  and  an  exact  written  or  printed  copy,  placed 
and  kept  in  a  conspicuous  part  of  the  room  where  the 
Quarter  Session  is  held;  on  pain  of  forfeiture  by  the 
Clerk  of  the  Peace  of  5/.  to  any  person  who  shall  sue  for 
the  same  within  three  months ;  (p)  and  if  he  receive  any 
greater  fee  or  allowance  than  authorised  by  such  table,  he 
is  subjected  to  a  similar  penalty,  (q)  There  is  no  doubt 
also  that,  if  he  wilfully  take  more  than  his  due,  under 
colour  of  his  office,  he  will  be  liable  to  be  indicted  for 
extortion  at  common  law,  or  to  be  removed  from  his 
office  on  articles  exibited  against  him  in  the  Court  of 
Quarter  Ssssions.(r)  It  is  said  that  he  is  not  bound  "to 
enter  judgment  or  the  like,  at  the  suit  of  any"  without 
receiving  his  legal  fee  for  the  same  ;  but  he  is  compellable 
to  enter,  without  previous  fee,  whatever  the  court  shall 
order,  without  the  suit  of  another ;  (s)  and  it  may  now  be 
taken  that  he  is  bound  to  enter  whatever  they,  on  refer- 
ence to  them,  shall  absolutely  command.     The  sessions 


(/)  4  and  5  W.  3.  c.  24.  s.  5.  (m)  22  and  23  Car.  2.  c.  22.  s.  9. 

(n)  22  Geo.  2.  c.  46?  s.  14.  (o)  s.  1. 

(p)  s.  3.  (q)  s.  2. 

(r)  Ante,  p.  52.  (s)  Cromp.  158. 
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cannot  compel  payment  of  his  fees  by  summary  process, 
or  detain  parties  till  they  shall  be  paid ;  but  he  must 
seek  his  remedy  by  action,  (t) 

§  5.    OF  THE  CORONER. 

The  Coroner  is  stated  in  the  elder  authorities  to  be  an 
officer  attendant  on  the  Court  of  Quarter  Sessions,  (u)  In 
practice,  however,  he  does  not  attend  in  his  official  charac- 
ter, nor  has  he,  in  modern  times,  any  duties  to  perform  which 
necessarily  require  his  attendance.  He  is,  nowever,  still 
obliged  to  resort  to  this  court  to  obtain  an  order  for  the 
payment  of  his  fees,  under  25  Geo.  2.  c.  29.,  which,  in 
addition  to  the  fee  of  13s.  4d.  given  him  by  3  Hen.  7. 
c.  1.  out  of  the  goods  of  the  slayer  or  murderer,  or  by  way  of 
amerciament  on  the  township  on  escape,  in  case  where  the 
inquisition  has  been  holden  on  a  person  slain  or  murdered, 
enacts,  "that  for  every  inquisition  not  taken  upon  the 
view  of  a  body  lying  in  a  prison,  and  which  shall  be  taken 
in  any  place  contributing  to  the  county  rates,  the  sum  of 
20s.  snail  be  paid  to  the  Coroner ;  and  for  every  mile 
which  he  shall  be  compelled  to  travel  from  his  usual  place 
of  abode  to  take  such  inquisition,  the  sum  of  9rf.  (V);  which 
sum  shall  be  paid  by  order  on  the  treasurer,  by  the 
justices  in  sessions,  out  of  the  county  rates,  for  which  order 
no  fee  shall  be  paid  ;  and  for  every  such  inquisition  taken 
on  a  body  dying  In  prison,  he  shall  be  paid  so  much  as  the 
justices  tn  sessions  shall  allow,  not  exceeding  20s.  to  be 
paid  in  like  manner.  But  it  is  provided  by  the  same  act 
that  no  Coroner  of  the  king's  household,  or  the  verge  of 
ihe  King's  palaces,  nor  any  Coroner  of  the  Admiralty,  nor 
any  Coroner  of  the  county  palatine  of  Durham,  nor  any 
Coroner  of  the  city  of  London  and  borough  of  Southward, 
or  of  any  franchises  belonging  to  the  said  city ;  nor  any 
Coroner  of  any  city,  borough,  town,  liberty,  or  franchise 
not  contributory  to  the  rates  directed  by  the  12  Geo.  2.  c. 
29.  or  within  which  such  rates  have  not  been  usually 
assessed,  shall  be  entitled  to  any  fee  given  by  this  act : 
but  it  shall  be  lawful  for  all  such  Coroners  as  are  last 
mentioned  to  receive  all  such  fees  and  salaries  as  they 


(0  See  Pollard  v.  Gerard,  1  Ld  Raym.  703. 

( u)  Dalt.  c.  185. 

\v)  These  words  do  not  authorise  any  allowance  for  the  miles  a 
Coroner  has  to  return,  after  taking  an  inquisition,  to  his  place 
of  abode.  The  King  v.  the  Justices  of  Oxfordshire,  2  B.  and 
A.  203. 
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were  intitled  to  by  law  before  this  act,  or  as  shall  be  given 
them  by  the  person  by  whom  they  are  appointed." (w) 

Under  this  statute,  no  Coroner  is  entitled  to  any  fees, 
unless  the  liberty  or  franchise  within  which  his  inquisition 
was  taken  contribute  to  the  county  rates ;  and,  therefore, 
where  a  writ  of  mandamus  had  been  obtained,  requiring 
the  justices  of  the  West  Riding  of  Yorkshire  to  make  an 
order  for  payment  of  the  fees  of  a  Coroner  in  respect  of 
inquisitions  taken  within  the  Honour  of  Pontefract,  the 
court  quashed  the  writ,  because  it  did  not  allege  that 
franchise  to  be  contributing  to  the  county  rates,  (x) 

On  application  for  fees  under  this  statute,  the  Court  of 
Quarter  Sessions  have  a  discretionary  power  to  consider 
whether  the  inquest  was  necessarily  and  duly  taken;  and 
if  they  find  it  was  either  needlessly  holden  or  illegally 
conducted,  they  may  properly  refuse  an  order  for  fees. 
Thus  if  the  Court  of  Quarter  Sessions  shall  be  of  opinion 
that  although  the  party  on*  whom  the  inquest  was  held 
died  a  sudden  death,  there  was  no  ground  for  supposing 
that  he  died  other  than  a  natural  death,  they  ought  to 
refuse  the  order,  (y)  So  if  the  Coroner  take  inquisition 
on  bodies  cast  up  by  the  sea,  which  it  is  the  usage  to 
bury  ;  or  inquisition  manifestly  informal,  as,' if  signed  only 


(w)  Coroners  are  of  three  kinds ;  1st,  by  virtue  of  an  office ;  2d,  by 
charter  or  commission ;  3d,  by  election.  The  lord  chief  justice  of  the 
King's  Bench  is,  by  virtue  of  his  office,  principal  Coroner  in  the  king- 
dom, and  may,  if  he  pleases,  excercise  the  jurisdiction  of  Coroner  m 
any  part  of  the  realm.  2.  The  lord  mayor  of  London  is,  by  the  char- 
ter of  18  Ed.  4.  Coroner  of  London.  The  bishop  of  Ely  also  hath 
power  to  appoint  Coroners  by  the  charter  of  Hen.  7 ;  and  there  are 
Coroners  of  particular  lords  of  franchises  and  liberties,  who  by  charter 
have  power  to  create  their  own  Coroners,  or  to  be  Coroners  them- 
selves, especially  the  jurisdiction  of  the  Admiralty  and  the  verge. 
3.  The  general  Coroners  of  counties  elected  by  virtue  of  statute 
Westm.  1.  c.  18.  and  28  Ed.  3.  c.  6.  1  Hale,  52;  4  Rep.  57  ;  1  Black. 
Com.  346. 

(x)  The  King  v.  the  Justices  of  the  West  Riding  of  Yorkshire, 
7  T.  R.  52. 

(y)  The  King  v.  the  Justices  of  Kent,  11  East,  R.229.  In  this  case, 
where  the  deceased  having  complained  of  pain,  set  down  in  a  chair 
and  suddenly  died,  the  court  inculpated  the  Coroner  from  the  im- 
putation of  any  intentional  improper  practice,  as  the  taking  of  the 
inquisition  seemed  to  have  been  suggested  to  him  by  others.  But 
Lord  Ellenborough,  C.  J.,  observed,  that  there  were  many  instances 
of  Coroners  having  exercised  their  office  in  the  most  vexatious  and 
oppressive  manner,  by  obtruding  themselves  into  private  families  to 
their  great  annoyance  and  discomfort,  without  any  pretence  of  the 
deceased  having  died  otherwise  than  a  natural  death,,  which  was 
highly  illegal. 
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by  the  Coroner  and  foreman,  the  justices  may  fitly 
withhold  the  fees,  (z)  On  application  of  this  kind  the 
Court  of  Quarter  Sessions  are  to  judge  whether  the  inqui- 
sitions have  been  duly  taken ;  and  if  there  be  no  reason 
for  imputing  to  them  that  they  have  exercised  their 
judgment  with  any  improper  bias,  the  Court  of  King^ 
JJench  will  not  disturb  it.  (a) 

The  Coroner,  if  he  take  more  than  his  fees,  is  liable; 
like  other  public  officers,  to  be  indicted  for  extortion, 
and  is  also  liable  to  be  indicted  for  gross  neglect  or  cor- 
ruption in  the  discharge  of  his  duties  ;  but  these  liabilities 
will  be  more  properly  considered  in  their  place  as  mis- 
demeanors. (6) 


[»)  Nol.  Rep.  144. 

[a\  The  King  v.  the  Justices  of  Kent,  11  East.  230. 

b)  In  the  former  editions  of  this  work  some  further  points 
respecting  the  office  of  Coroner  were  introduced ;  but  as  they  do  not 
seem  applicable  to  the  administration  of  justice  in  the  Court  of 
Quarter  Sessions,  it  has  been  thought  adviseable  to  omit  them  in  this 

gace.  It  is  right,  however,  to  repeat  a  remark  justly  made  by  Mr. 
ickenson  against  the  practice,  which  has  been  introduced  of  late 
years,  of  Coroners  acting  by  deputy.  "  The  office,"  he  observes,  "  is 
a  judicial  one,  and  it  may  be  doubted  whether  its  duties  can  be 
assigned  to  a  deputy  (properly  so  called)  of  any  description.  Nor 
does  such  a  delegation  of  authority  appear  to  be  more  justifiable 
on  the  ground  of  convenience  than  of  law ;  for  if  the  Coroner  of  any 
particular  county,  or  district  of  a  county,  is  prevented  by  sickness,  or 
any  other  unavoidable  necessity,  from  attending  when  called  upon, 
any  neighbouring  Coroner  may  legally  supply  his  place ;  for  although 
elected  into  office  by  the  freeholders  of  a  particular  division  of  the 
kingdom,  when  invited  into  office  he  is  a  f  Coroner  throughout 
England,'  and  may  attend  wherever  his  services  are  required, though 
this  must  be  understood  of  Coroners  of  counties,  or  divisions  of 
counties  only;  for  those  of  'exempt jurisdictions'  cannot  interfere 
within  the  counties  out  of  their  range."  There  can  be  little  doubt, 
from  general  principle,  which  forbids  the  delegation  of  judicial  func- 
tions, and  from  the  elder  authorities  [See  Wood's  Inst.  B.  4.  c.  1.1, 
that  an  inquisition  taken  before  a  person  not  a  Coroner,  but  merely 
acting  as  deputy,  would  be  holden  entirely  null  and  void,  so  that  no 
proceeding  could  be  had  upon  it.  The  evil  therefore  of  deputing 
even  an  efficient  person  to  take  an  inquisition,  may  be  most  seriously 
felt  in  the  administration  of  public  justice. 

It  may  also  be  right  to  notice  here  the  very  defective  manner  in 
which  the  technical  parts  of  a  Coroner's  duty  are  usually  performed. 
So  little  skill  and  care  are  bestowed  in  framing  inquisitions  containing 
charges  of  murder,  that  it  is  exceedingly  rare  to  find  one  sufficiently 
formal  to  warrant  a  trial  upon  it  after  a  bill  has  been  thrown  out  by 
the  grand  jury.  Complaints  are  made  at  almost  every  assize  by  the 
judges  of  the  gross  insufficiency  of  the  inquisitions ;  and,  as  the 
Court  of  Quarter  Sessions  have  a  right  to  see  that  such  inquisitions 


58 


GAOLERS. 
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It  is  the  duty  of  all  Gaolers  to  attend  on  the  Court  of 
Quarter  Sessions.  Under  this  denomination  are  compre- 
hended all  persons  who  have  the  custody  or  superintend- 
ence of  the  prisons  to  which  the  jurisdiction  and  cogni- 
zance of  the  sheriff  or  of  the  justices  of  the  county  extend; 
by  whatever  name  they  may  be  usually  called.  Besides 
the  obvious  duties  of  the  Gaoler,  in  bringing  the  prisoners 
in  custody  who  are  to  take  their  trials ;  in  bringing  vagrants 
who  are  to  be  further  committed  or  discharged ;  and  in 
talking  charge  of  such  other  prisoners  as  may  be  committed 
to  his  care  by  the  court ;  he  has  important  duties  to  dis- 
charge, which  have  been  distinctly  ascertained  by  the  recent 
statute  for  consolidating  the  laws  relating  to  prisons,  (c) 
By  that  act  the  keeper  of  every  gaol  or  house  of  correction 
is  required  "  to  keep  a  journal,  in  which  he  shall  record 
all  punishments  inflicted  by  his  authority  or  that  of  the 
visiting  justices,  and  the  day  when  such  punishments 
shall  have  taken  place,  and  all  other  occurrences  of  im- 
portance within  the  prison,  in  such  manner  as  shall  be 
directed  by  the  regulations  to  be  made  under  that  act 
(that  is,  by  the  regulations  made  or  confirmed  at  every 
Michaelmas  Quarter  Sessions);  which  journal  shall  be 
laid  before  the  justices  at  every  General  or  Quarter  Ses- 
sions, to  be  signed  by  the  chairman,  in  proof  of  the  same 
having  been  there  produced."  (d)  By  the  same  statute 
he  is  further  required  to  make  a  report,  in  writing,  of  the 
actual  state  and  condition  of  the  prisons  under  his  charge, 
and  of  the  number  and  description  of  prisoners  confined 
therein,  to  the  justices  at  every  General  or  Quarter  Sessions; 
and  to  attend  at  such  sessions,  and  give  answers  upon 
oath  to  all  such  inquiries  as  shall  be  made  by  the  justices 
at  such  Sessions,  with  respect  to  the  state  and  condition  of 
the  gaol  and  of  the  prisoners,  and  any  other  matters  relat- 
ing to  the  prison  respecting  which  they  may  deem  it 
necessary  to  inquire,  for  the  purpose  of  carrying  that 
statute  into  effect,  and  of  ascertaining  how  far  the  classifi- 
cation required  by  the  act  can  be  reduced  to  practice,  (e) 


are  duly  taken  before  they  allow  fees  for  taking  them,,  it  might, 
perhaps,  be  well,  if  that  court  would  look  at  the  inquisitions  previous 
to  making  an  order,  and  refuse  the  fees  when  the  inquisitions  shall 
be  found  glaringly  inadequate  to  the  purposes  for  which  they  are  taken. 

(c)  4  Geo.  4.  c.  64.  (d)  4  Geo.  4.  c.  64.  s.  10. 

(e)   I  Geo.  4.  c.  64.  s.  1 4. 
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He  is  also  enjoined  by  the  same  act  at  every  Quarter  Ses- 
sions of  the  Peace,  to  deliver  or  cause  to  be  delivered  to 
the  court  a  certificate  signed  by  himself,  containing  a 
declaration  how  far  the  rules  laid  down  for  the  government 
of  his  prison  have  been  complied  with,  and  pointing  out 
any  and  every  deviation  therefrom  which  may  have  taken 
place,  on  pain  of  forfeiting  10/.(/)  He  is  likewise  required, 
one  week  before  the  Michaelmas  Session  in  every  year,  to 
make  up  a  return  of  the  state  of  his  prison  in  the  year  then 
ending,  in  the  form  contained  in  the  schedule  annexed  to 
that  act  marked  (8),  and  to  deliver  or  cause  the  same  to 
be  delivered  to  the  clerk  of  the  peace  or  his  deputy,  for  the 
use  of  the  justices  assembled  at  such  Quarter  Session,  (g) 
Nor  do  his  duties,  in  respect  of  the  sessions,  cease  with 
them ;  for  he  is  further  required,  on  the  second  day  after 
their  termination,  to  transmit  by  the  post  to  one  of  his 
Majesty's  principal  secretaries  of  state  a  calendar,  con- 
taining the  names,  the  crimes,  and  the  sentences  of  every 
prisoner  tried  at  such  session  ;  under  penalty  of  20/.  if  he 
shall  neglect  or  refuse  to  transmit  such  calendar,  or  shall 
wilfully  transmit  a  calendar  containing  any  false  or  imper- 
fect statement.  (A) 

The  salaries  and  allowances  of  the  keepers  and  other 
officers  in  the  gaols  are  all  within  the  control  of  the  jus- 
tices of  sessions ;  who  may  also,  when  a  keeper  shall 
be  superannuated,  grant  him  such  annuity  as  they  may 
think  proportioned  to  his  merits  and  length  of  service,  (i) 

§  7.    OF    CONSTABLES. 

The  Constables,  as  well  of  the  hundreds,  as  of  chief  con- 
parishes,  are  bound  to  attend  the  Quarter  Sessions,  (j)  *tabie*,  their 
The  constables  of  hundreds,   or  chief  constables,  must dutie8# 
appear  to  make  return  of  the  warrants  directed  to  them 
previous  to  the  sessions,  to  receive  the  instructions  of  the 
justices,  and  to  report  the  state  of  the  King's  peace  within 
the  direction.      Such,   at  least,   are  the  general  duties 
assigned  to  them  by  the  nature,  and  from  the   original 
foundation,  of  their  office.    Besides  these,  however,  many 


(/)  4  Geo.  4.  c.  64.  s.  SI.    The  certificate  may  be  thus  headed  :— 

At  the  General  Quarter  Session  of  the  Peace  for     ■     holden  at  — 

this day  of in  the  year  of  our  Lord  —  the  Certificate 

of according  to  the  statute  in  such  case  made  and  provided, 

respecting  the  Gaol  of . 

(jf  4  Geo.  4.  c.  64.  s.  22.  (h)  4  Geo.  4.  c.  64.  s.  20. 

(«j  Id.  s.  26.  ^  '(j)  Dalt.185. 
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constables; 


Petty  Consta- 
bles. 


High  Consta- 
ble* appointed 
and  sworn  at 


Petty  Consta- 
bles appointed 
&c.  there. 


others  have,  from  time  to  time,  been  imposed  upon  them 
by  statute,  of  an  amount  too  considerable  to  be  dis- 
tinctly enumerated,  to  any  profitable  purpose  here;  as 
many  of  them,  although  more  or  less  connected  with  their 
attendance  upon  the  sessions,  are  to  be  executed  out  of 
them. 

The  Petty  Constables  are  called  over,  and  fined  by 
the  court  if  they  do  not  answer.  Their  duties,  relative  to 
their  parishes  are,  in  a  great  decree,  similar  to  those  of 
the  Chiefs  respecting  the  hundreds,  with  some  additional 
ones;  such  as  reporting  the  state  of  their  respective  parish 
stocks,  giving  evidence  respecting  the  execution  or  war- 
rants wherewith  they  may  have  been  charged,  and  all 
other  matters  pertaining  to  their  office,  both  as  conserva- 
tors of  the  peace,  and  as  ministers  of  the  justices* 

The  Chief  Constables  are  directed  by  statute,  at  the 
General,  or  Quarter,  Sessions,  if  thereto  required,  to 
account  for  the  general  county  rate  by  them  received,  on 
pain  of  being  committed  to  gaol,  until  they  shall  account; 
and  to  pay  over  the  money  in  their  hands  according  to 
the  order  of  the  said  court,  on  the  like  pain.  And  all  the 
accounts  and  vouchers  shall,  after  having  been  passed  at 
the  said  sessions,  be  deposited  with  the  clerk  of  the  peace, 
to  be  kept  among  the  records,  and  inspected  by  any  jus- 
tice without  fee.  (A) 

High,  or  chief  Constables,  are  always  chosen  at  some 
session,  either  special,  general,  or  quarterly,  in  order  that 
an  officer,  in  whom  all  the  acting  magistrates  of  the 
county,  or  division,  have  so  great  an  interest,  he  being 
their  immediate  servant  and  auxiliary  in  the  preservation 
of  the  peace,  and  the  link  between  them  and  all  the  petty 
constables  throughout  their  jurisdiction,  may  have,  ii  they 
think  fit,  a  voice  in  his  nomination  to  the  office.  They 
are  always  sworn  also  into  the  office,  either  at  some  sucn 
session,  or  by  warrant  from  the  same.(Z) 


sworn  into  omce  euner  Dy  tne  iora  ot  sucn  court,  or  by 
justices  out  of  session,  are  now  generally  nominated  by 
their  respective  parishes  in  vestry,  and  sworn  into  office 
by  the  justices  at  the  Quarter  Session,  which  is,  on  every 
account,  the  better  and  more  regular  mode,  (/u)  It  has 
also  been  decided,   that  the  justices  in  session  are  the 


(A:)  12  Geo.  2.  c.  29.  s.  8 ;  55  Geo.  3.  c.  51.  s.  12. 

(/)  Dalt.  c.  28.  (m)  Hawk.  b.  2.  c.  10.  s.  37. 
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proper  judges  when  it  is  right  to  appoint  Constables  for 
places  that  nave  not  had  any "before.  (») 

So  necessary  a  part  of  the  general  system,  for  the  pre*  Mandamus  will 
servation  of  the  peace,  are  Constables,  that  the  Court  of liet?  compel 
King's  Bench  will  grant  a  mandamus  to  compel  the  jus-  cton^!****** 
tices  to  swear  such  as  have  been  duly  appointed ;  ( o)  and 
if,  on  the  other  hand,  a  Constable  duly  chosen  refuse  to 
take  upon  himself  the  office  and  be  sworn,  he  may  be 
indicted  at  the  sessions  (or  assizes),  and,  if  convicted, 
shall  be  fined. 

High  Constables  are  required  to  take  the  oaths  of  alle*  o*ti»  to  be 
giance,  supremacy,  and  abjuration,  as  others  who  qualify takeD  hr  Ul& 
for  offices ;  (p)  but  they  are  not  required  to  receive  the  Co,l,t*bte,• 
sacrament,  or  to  subscribe  the  declaration  against  transubr 
stantiation ;  and  petty  Constables  are  exempt  from  both  By  Petty  Con- 
species  of  test;  but  must  take  an  oath  of  office,  which  has 8tobtet' 
varied  at  different  periods.      That  anciently  in  use  has 
been  preserved  by  Dalton ;  but  it  has  become  obsolete ; 
and  as,  while  it  enumerates  some  branches  of  a  Constat 
ble's  duty,  it  omits  still  more,  it  seems  better  to  swear  the 
Constables  to  the  due  execution  of  their  office,  in  the 
following  form,  which  is  now  commonly  adopted. 

You  shall  well  and  truly  serve  our  Sovereign  Lord  the  King,  in  the 
office  of  Constable  for  the  hundred  of  —  (or  township  of  —  or 
parish  of——),  in  the  county  of  — >  according  to  the  best  of  your 
skill  and  knowledge,  for  the  year  ensuing,  or  till  another  be  appointed 
in  your  place.    So  help  you  God. 

In  particular  instances,   the  quarterly  sessions  have  Fee>  of  Contta- 
cognizance  of  the  fees  of  Constables  for  the  execution  of  2ltheUkSic»  io 
certain  parts  of  their  duty.    Special  Constables  are  entitled  session*. 
to  a  reasonable  remuneration  for  their  services  in  exe- 
cuting warrants  in  cases  of  felony,  to  be  allowed  by  in  felonies, 
two  justices,  subject  to  the  confirmation  of  the  justices 
at  the  next  Quarter  Session,  whose  order  on  the  treasurer 
of  the  county  for  payment  is  necessary.    And  by  a  similar 
mode  of  proceeding,  high  Constables  are  to  be  remunerated 
for  extraordinary  exertions  in  cases  of  tumult,  biot,  or 
felony.  (0) 

Also  in  the  execution  of  parochial  business,  Consta-  in  parochial 
bles,  and  all  persons  acting  in  the  capacity  of  Constables,  busmcM' 
having  delivered  their  accounts  to  the  overseers  of  the 
poor  of  their  respective  parishes,  are  placed  ultimately 


(n)  1  Keb.  554.  (o)  Hawk.  b.  2.  c.  10.  s.  47. 

(p)  1  Geo.  1.  c.  2.  (q)  41  Geo.  3.  c.  78. 


CONSTABLES. 


Constable  may 
appoint  a 
deputy. 


Removal  of 
Constables. 


-under  the  control  of  the  justices  in  session,  respecting  the 
liquidation  of  such  accounts,  where  any  dispute  or  differ- 
ence of  opinion  arises  upon  them.  And  the  justices  so 
assembled  have  moreover  a  power  of  laying  down  any 
rules  and  regulations  prospectively,  respecting  such 
allowances  to  Constables  generally  for  such  occasions, 
subject  to  the  approbation  of  the  judge  of  assize. (?) 

As  the  office  of  Constable  is  not  a  judicial,  but  a  minis- 
terial office,  a  party  appointed  may  execute  the  duties  by 
deputy,  (s)  And  even  a  High  Constable  may  depute  any 
competent  person  to  do  a  particular  ministerial  act,  by 
parol,  and  without  causing  him  to  be  sworn,  as  to  billet 
soldiers.  (0  Tn  this  case,  the  superior  will  be  answerable 
for  the  deputy ;  but  where  a  deputy  is  appointed  to  do  the 
entire  duties  of  the  office,  as  is  often  the  case  in  the 
instance  of  petty  Constables,  the  deputy  must  be  accepted 
and  sworn,  and  from  that  time  is  himself  the  Constable. 
By  such  acceptance  and  swearing  of  the  deputy,  the  prin- 
cipal is  discharged  from  all  responsibility  ;  ana  cannot  be 
required  to  serve  on  the  default  or  absconding  of  his  sub- 
stitute, (u)  % 

The  Court  of  Quarter  Sessions  may  remove  all  Consta- 
bles aon  proper  cause;  and  a  High  Constable  ought  not 
to  be  removed  except  in  General  Session,  or  at  all  events 
in  Special  Session  regularly  convened,  at  which  all  the 
magistrates  of  the  division  may  vote,  (v)  But  it  seems 
that  the  sheriff  or  steward  of  a  leet,  and  also  justices  out 
of  session  having  power  to  appoint  petty  Constables,  may 
lawfully,  for  good  cause,  displace  such  as  they  have  them- 
selves appointed,  (w)  If  a  Constable  continue  more  than 
a  year  in  his  office,  he  has  a  right  to  receive  his  discharge 
from  the  sessions ;  (x)  and,  if  they  refuse,  the  Court  of 
King's  Bench  will  compel  them  to  discharge  him  by  man- 
damus, (y) 

It  was  formerly  the  practice  for  high  and  petty  Con- 
stables to  make  presentments  of  various  matters  at  the 
sessions  ;  but  that  course  of  proceeding  is  abolished  by  a 
recent  statute,  (z) 


*  ■ 


(r)  18  Geo.  3.  c.  19. 

(s)  The  King  v.  Clarke,  1 T.  R.  252. 

(0  Medhursl  v.  Waite,  3  Burr.  R.  1259. 

(u)  Underhill  v.  Wills,  3  Esp.  R.  56. 

\v)  Dalt.  c.  28.  p.  63. 

(w)  Hawk.  B.  2.  Cr  10,  s.  38. 

(a?)  13  and  14  Car.  2.  c.  12.  s.  15. 

(y)  Hawk.  B.  2.  c.  10.  s.  47. 

(z)  7  and  8  Geo.  4.  c.  38. 
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§  8,    OF   JURORS. 

The  rules  respecting  the  qualifications  of  Jurors,  and 
the  mode  of  summoning  them,  have  recently  undergone 
an  entire  revision,  and  the  law  concerning  them  is  now 
comprised  in  a  recent  statute,  (a) 

By  this  statute  it  is  enacted,  that  every  man,  except  as  Parties  liable  to 
thereinafter  excepted,  between  the  ages  of  twenty-one  to  lerre  at  •»- 
years  and  sixty  years,  residing  in  any  county  in  Eog-  J^J*  ™  gJ^tt# 
land,  who  shall  nave  in  his  own  name,  or  in  trust  for  **  1  on<i° 
him,  within  the  same  county,  10/.  by  the  year  above 
reprises,  in  lands  or  tenements,  whether  of  freehold, 
copyhold,  or  customary  tenure,  or  of  ancient  demesne,  or 
in  rents  issuing  out  of  any  such  lands  or  tenements,  or  in 
such  lands,  tenements,  and  rents  taken  together,  in  fee 
simple,  fee  tail,  or  for  the  life  of  himself  or  some  other 
person ;  or  who  shall  have,  within  the  same  county,  20/. 
by  the  year  above  reprises,  in  lands  or  tenements  held  by 
lease  or  leases  for  the  absolute  term  of  21  years,  or  some 
longer  term,  or  for  any  term  of  years  determinable  on 
any  life  or  lives ;  or  who,  being  a  householder,  shall  be 
rated  or  assessed  to  the  poor  rate,  or  to  the  inhabited  house 
duty  in  the  county  of  Middlesex  on  a  value  of  not  less  than 
30/.,  or  in  any  other  county  on  a  value  of  not  less  than 
20/. ;  or  who  shall  occupy  a  house  containing  not  less 
than  fifteen  windows,  shall  be  qualified  and  shall  be  liable 
to  serve  on  grand  juries,  in  Courts  of  Session  of  the  Peace, 
and  on  Petty  Juries  for  the  trial  of  all  issues  joined  in  such 
Courts  of  Sessions  of  the  Peace,  and  liable  in  the  county, 
riding,  or  division  in  which  every  man  so  qualified  re- 
spectively shall  reside  (6). 

From  this  liability  the  following  parties  are  especially  Parties  exempt*! 
exempted,  and  are  to  be  omitted  in  the  lists  prepared fr0!?  »«^»ng  «■ 
under  authority  of  the  statute: — peers,  judges  of  the  King's  JunQU 
Court  of  Record  at  Westminster,  and  of  the  courts  of 
great  session  in  Wales;  clergymen  in  holy  orders ;  priests 
of  the  Roman  Catholic  faith  who  have  duly  taken  and  sub- 
scribed the  oaths   and  declarations  required    by    law; 
? arsons  who  shall  teach  or  preach  in  any  congregation  of 
rotestant  dissenters,  whose  place  of  meeting  is  duly 
registered,  and  who  shall  follow  no  secular  occupation 
but  that  of  a  schoolmaster,  producing  a  certificate  of  some 
justice  of  the  peace  of  their  having  taken  the  oaths,  and 
subscribed  the  declaration  required  by  law;  Serjeants  and 


(/*)  6  Geo.  4.  c.  50.  (/>)  6  Geo.  4.  c.  60.  8.  1. 


$$  JURORS. 

barristers  actually  practising ;  members  of  the  society  of 
doctors  of  law,  and  advocates  of  the  civil  law  actually 
practising;  attornies,  solicitors,  and  proctors  duly  ad- 
mitted in  any  court  of  law  or  equity,  or  of  ecclesiastical 
or  admiralty  jurisdiction,  in  which  attornies,  solicitors, 
and  proctors  have  usually  been  admitted,  actually  prac- 
tising, and  having  duly  taken  out  their  certificates; 
officers  of  any  such  courts  actually  exercising  the  duties 
of  their  respective  offices ;  coroners,  gaolers,  and  keepers 
of  houses  of  correction ;  members  and  licentiates  of  the 
Royal  College  of  Physicians  in  London,  actually  prac- 
tising; surgeons,  being  members  of  one  of  the  royal 
colleges  of  surgeons  in  London,  Edinburgh,  or  Dublin, 
and  actually  practising ;  apothecaries  certificated  by  the 
court  of  examiners  of  the  Apothecaries'  Company,  and 
actually  practising;  officers  in  his  majesty's  navy  or 
army,  on  full  pay ;  pilots  licensed  by  the  Trinity-house 
of  Ceptford  Stroud,  Kingston-  upon-Hull,  or  Newcastle- 
upon-Tyne,  and  masters  of  vessels  in  the  buoy  and  light 
service,  employed  by  either  of  these  corporations,  and 
pilots  licensed  by  the  lord  warden  of  the  cinque  ports,  or 
under  any  act  of  parliament  or  charter  for  the  regulation  of 
pilots  in  any  other  port ;  the  household  servants  of  the 
King ;  officers  of  customs  and  excise  ;  sheriff's  officers, 
high  constables,  and  parish  clerks,  (c)  Besides  these,  all 
persons  who,  before  the  act,  were  exempted  by  virtue  of 
any  prescription,  charter,  grant,  or  writ,  retain  their  pri- 
vilege :  (d)  and  the  following  persons  are  altogether  dis- 
qualified from  serving  on  all  juries  or  inquests: — aliens, 
except  on  the  trial  of  foreigners,  entitled  to  a  jury  de 
mediate  lingua;  persons  attained  of  treason  or  felony,  or 
convicted  of  any  crime  that  is  infamous,  unless  they  shall 
1  have  obtained  a  free  pardon ;  and  persons  under  excom- 

munication or  outlawry. (e)  No  justice  of  the  peace  is  to 
be  summoned  or  impanelled  as  a  Juror  to  serve  at  any 
sessions  of  the  peace,  for  the  jurisdiction  of  whicli  he  is 
justice,  (f)  And  the  inhabitants  of  the  city  and  liberty 
of  Westminster  are  exempted  from  serving  on  any  jury 
at  the  sessions  of  the  peace  for  the  county  of  Mid- 
dlesex, (g) 

In  order  to  secure  the  service  on  juries  of  all  proper 
persons  in  due  rotation  the  statute  proceeds  to  lay  down 


(c)  Id.  s.  2.  (</)  Id.  ibid, 

(e)  Id.  s.  3.  (/)  Id.  s.  48. 

(g)  Id.  s.  49. 
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a  plan  for  the  return  of  their  names  to  the  sessions, 
checked  and  controuled  by  the  supervision  of  the  magis- 
trates. For  this  purpose  it  requires  the  clerk  of  the 
peace  within  the  first  week  of  July  in  every  year,  to  issue 
and  deliver  his  warrant  to  the  high  constable  of  each 
hundred, lathe,  wapentake,  or  other  like  district;  by  which 
he  shall  command  them  to  issue  precepts  to  the  church- 
wardens and  overseers  of  the  poor  of  the  several  parishes, 
and  to  the  overseers  of  the  poor  of  the  several  townships 
within  their  respective  constablewicks,  requiring  them  to 

|)repare  and  make  out  before  the  1st  of  September,  a  true 
istof  all  persons  then  residing  within  their  respective  pa- 
rishes ana  townships  qualified  and  liable  to  serve  on  Junes, 
and  further  to  comply  with  the  requisitions  of  the  sta- 
tute. (A)  To  every  warrant  so  issued  by  the  clerk  of  the 
peace,  he  is  directed  to  annex  a  competent  number  of 
precepts  and  returns  for  the  use  of  the  respective  persons 
oy  whom  such  precepts  are  to  be  issued,  and  such  returns 
are  to  be  made,  which  documents  he  must  cause  to  be 
printed  at  the  county's  charge. 

The  following  is  the  form  of  the  Warrant  to  be 
issued  by  the  clerk  of  the  peace  to  the  high  constables 
of  the  various  districts  of  the  county. 

County  0f f     To  the  High  Constable  {or,  To  one  of  the  Hi$h  Form  of  warrant 

to  wit  \  Constables)  of  the  hundred  {Uxthe,  wapentake,  fyc.)  by  the  clerk  of 

I  of     '     within  the  county  aforesaid.  the  peace  to  the 

These  are  to  require  you,  within  fourteen  days  after  the  receipt  high  constables, 
hereof,  to  issue  and  deliver  (in  the  form  hereunto  annexed,  or  as  near 
thereto  as  may  be)  your  precepts  to  the  churchwardens  and  overseers 
of  the  poor  of  the  several  parishes,  and  to  the  overseers  of  the  poor 
of  the  several  townships  within  your  constablewicks  requiring  tnem 
to  make  out  and  return  true  lists  of  Jurors,  and  you  are  at  the  same 
time  to  annex  to  each  precept  a  sufficient  number  of  the  forms  of 
returns  left  herewith ;  and  if  you  find  that  the  number  now  left  with 
you  is  not  sufficient  for  all  the  places  in  your  constablewicks  you  are 
to  apply  to  me  for  more ;  and  you  are  further  required  to  attend  at  a 
petty  sessions  in  the  last  week  of  September  next  (of  which  you  shall 
nave  due  notice) ;  and  such  lists  as  you  shall  there  receive  you  are  to 
deliver  to  the  next  court  of  Quarter  Sessions  for  this  county,  (riding', 
or  division)  on  the  first  day  of  its  sitting,  and  at  the  same  time  to 
make  oath  of  your  receipt  of  such  lists,  and  that  no  alteration  has 
been  made  therein  since  your  receipt  of  them. 

If  there  is  any  parish  within  your  constable  wick  that  has  no  over- 
seers of  the  poor  except  the  churchwardens,  you  are  in  such  case  to 
treat  them  as  the  churchwardens  and  overseers  of  such  parish,  and 
to  direct  your  precept,  together  with  a  sufficient  number  of  forms  of 


(Ji)  Id.  s.  4. 
F 
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Form  of  precept 
to  be  issued  by 
the  high  coo- 
stable  to  the 
parish  officers 
of  the  several 
parishes  aod 
townships. 


returns  to  them  accordingly;  and  if  there  is  any  parish  or  township 
which  extends  into  any  other  constablewick  besides  your  own,  you 
are  to  treat  every  such  parish  or  township  as  within  your  constable- 
wick, provided  the  principal  church  of  such  parish  or  township  is 
situated  within  your  constablewick,  and  you  are  to  issue  your 
precepts  with  a  sufficient  number  of  forms  of  return  accordingly  ;  and 
these  several  matters  you  are  in  no  wise  to  omit  upon  the  peril 
that  shall  ensue. 

Given  under  my  hand  at in  the  said  county,  the  —  day  of 

— —  in  the  year         . 

■  Clerk  of  the  Peace  for  the  said  county, 

{riding' or  division). 

The  following  is  the  form  of  the  Precept  to  be  issued 
on  the  warrant  of  the  clerk  of  the  peace  by  every  high 
constable  to  the  parish  officers  of  the  several  parishes 
and  townships  within  his  district,  and  which  minutely  ex- 
plains their  duties : 

County  of 

to  wit. 
Hundred  of- 


} 


To  the  Churchwardens  and  Overseers  of  the 
Poor  of  the  Parish  [or  to  the  Overseer  of  the 
Township]  of  — 

By  virtue  of  a  warrant  from  the  clerk  of  the  peace  of  the  said 
county  {riding  or  division),  unto  me  directed,  you  are  hereby  required 
to  make  out,  before  the  first  day  of  September  next,  a  true  list,  in 
writing,  in  the  form  hereunto  annexed,  containing  the  names  of  all 
men,  being  natural  born  subjects  of  the  King,  between  the  ages  of 
twenty-one  and  sixty,  residing  within  your  parish  {or  township) 
qualified  to  serve  upon  Juries ;  that  is  to  say,  of  every  such  man 
who  has  in  own  napie,  or  in  trust  for  him,  a  clear  income  of  ten 
pounds  by  the  year  in  lands  or  tenements,  whether  of  freehold, 
copyhold,  or  customary  tenure,  or  of  ancient  demesne,  situate  in 
the  said  county,  or  in  rents  issuing  out  of  any  such  lands  or  tene- 
ments, or  in  such  lands,  tenements,  and  rents,  taken  together,  in  fee 
simple,  or  fee  tail,  or  for  his  own  life,  or  for  the  life  of  any  other 
persons ;  and  also  of  every  such  man  who  has  a  clear  income  of 
twenty  pounds  by  the  year,  in  lands  or  tenements,  situate  in  the  said 
county,  held  by  lease  for  the  absolute  term  of  twenty-one  years, 
or  some  longer  term,  or  for  any  term  of  years  determinable  on  any 
life  or  lives ;  and  also  of  every  such  man  who  is  a  householder  in 
your  paribh  (or  township),  and  is  rated  or  assessed  to  the  poor  rate, 
or  to  the  inhabited  house  duty,  on  a  value  of  not  less  than  twenty 
pounds  (if  in  Middlesex,  thirty  pounds) ;  and  also  of  every  such  man 
who  occupies  a  house  in  your  parish  (or  township)  containing  not  less 
than  fifteen  windows;  and  you  are  required  to  make  out  the  said 
list  in  alphabetical  order,  and  to  write  the  Christian  and  siraame 
of  every  man  at  full  length,  and  the  place  of  his  abode,  his  title, 
quality,  calling,  or  business,  and  the  nature  of  his  qualification, 
in  the  proper  columns  of  the  forms  hereunto  annexed,  according  to 
the  specimens  given  in  such  columns  for  your  guidance. 

And  if  you  have  not  a  sufficient  number  of  forms,  you  must  apply 
to  me  for  more ;  and  in  order  to  assist  you  in  making  out  the  list, 
you  are  to  refer  to  the  poor  rate ;  and  you  may,  if  you  think  proper, 
apply  to  any  collector  or  assessor  of  taxes,  or  any  other  officer  who 
has  the  custody  of  any  house  tax,  land  tax,  or  other  tax  assessment 


JURORS.  87 

lor  your  parish  (or  township),  and  take  from  thence  the  names  of 
men  so  qualified;  and  in  making  such  list,  you  are  to  omit  the 
names  of  all  peers ;  all  judges ;  all  clergymen ;  all  Roman  Catholic 
priests  who  shall  have  duly  taken  and  subscribed  the  Oaths  and 
declaration  required  by  law ;  all  ministers  of  any  congregation .  of 
Protestant  dissenters,  whose  place  of  meeting  is  duly  registered,  pro- 
vided they  follow  no  secular. occupation  except  that  of  a  school* 
master,  and  produce  to  you  a  certificate  of  some  justice  of  the 
peace  of  their  having  taken  the  oaths  and  subscribed  the  declaration 
required  by  law  ;  all  Serjeants  and  barristers  at  law  ;  all  members 
of  the  society  of  doctors  at  law,  and  all  advocates  of  the  civil  law, 
if  actually  practising ;  and  all  attorneys,  solicitors,  and  proctors,  if 
actually  practising,  and  having  taken  out  their  annual  certificates  ; 
all  officers  of  the  courts  of  law  and  equity,  and  of  the  admiralty 
and  ecclesiastical  courts,  if  actually  exercising  the  duties  of  their 
respective  offices;  all  coroners;  all  jailers  and  keepers  of  houses  of 
correction;  all  members  and  licentiates  of  the  Royal  College  of 
Physicians  in  London,  and  all  members  of  the  Royal  College  of 
Surgeons  in  London,  Edinburgh,  and  Dublin,  and  apothecaries  cer- 
tificated by  the  Court  of  Examiners  of  the  Apothecaries'  Company, 
if  actually  practising  as  physicians,  surgeons,  or  apothecaries  re- 
spectively ;  all  officers  of  the  army  and  navy  on  frill  pay ;  all  pilots 
licensed  by  the  Trinity-house  of  Deptford  Stroud,  Kingston-upon- 
Hull,  or  Newcastle-upon-Tyne,  and  all  masters  of  vessels  in  the 
buoy  and  light  service  employed  by  either  of  those  corporations,  and 
all  pilots  licensed  by  the  Lord  Warden  of  the  cinaue  ports,  or  under 
any  act  of  parliament  or  charter  for  the  regulation  of  pilots  in  any 
other  ports ;  all  the  household  servants  of  his  Majesty ;  all  officers 
of  customs  or  excise;  all  sheriff's  officers,  high  constables,  and 
parish  clerks ;.  and  also  all  persons  exempt  by  virtue  of  any  prescript 
tion,  charter,  grant,  or  writ. 

And  when  you  have  made  out  such  list,  you  are  authorized  to 
order  a  sufficient  number  of  copies  thereof  to  be  printed,  the 
expense  of  which  printing  will  be  allowed  you  by  the  parish  (or 
township)  ;  and  you  are  required,  on  the  three  first  Sundays  in  Sep- 
tember next,  to  fix  a  copy  of  such  list,  signed  by  you,  on  the  prin- 
cipal door  of  every  church,  chapel,  or  other  public  place  of  re- 
ligious worship  within  your  parish  (or  township),  and  also  to  subjoin 
to  every  such  copy  a  notice  to  the  following  effect,  inserting  the 
time  and  place,  of  which  you  shall  be  previously  informed  :— 
"  Take  notice,  that  all  objections  to  the  foregoing  list  will  be  heard 

by  the  justices  in  petty  sessions  on  the day  of  September  next, 

at  the  hour  of at  ' ;"  and  you  must  allow  any  inhabitant 

of  your  parish  (of*  township)  to  inspect  the  original  list,  or  a  true 
copy  of  it,  during  the  three  first  weeks  in  September  next,  gratis ; 
and  you  are  also  further  required  to  produce  the  said  list  at  such 
petty  sessions,  and  there  to  answer  on  oath  such  questions  as  shall 
be  put  to  you  by  his  Majesty's  justices  of  the  peaee  there  present, 
touching  the  said  list ;  and  these  several  matters  you  are  in  no  wise 
to  omit,  upon  the  peril  that  may  ensue. 

Given  under  my  hand,  at in  the  said  county,  the  —  day 

of  ■        in  the  year     ■  »'      ■  ■     ■  High  Constable* 


f  2 


70  JURORS. 

it  if  usual  for  him  to  return  forty-eight,  in  order  to  pro- 
vide for  challenges,  (p)  But  the  award  or  precept  to  try 
a  prisoner  after  he  has  pleaded  requires  only  that  twelve 
should    come,   and    twenty-four    are    returned  on  that 

Eaneh  (q)  If  the  panel  should  be  exhausted,  the  court 
ave  the  same  power  they  possessed  before  the  act,  of 
orally  requiring  a  sheriff  to  return  a  Jury  immediately  of 
the  bystanders;  which  shows  the  propriety  of  the  sheriff 
attending  by  a  competent  representative  on  the  sessions, 
as  it  is  not  fitting  that  so  important  a  duty  should  be  left 
to  a  bailiff  or  other  subordinate  officer. 
The  individuals  ln  order  to  provide  for  a  fair  distribution  of  labour 
summoned  on  amonS  parties  qualified  and  liable  to  serve  6n  Grand  and 
Grand  and  Spe-  Petty  Juries  at  the  session,  it  is  provided  that,  at  every 
tiaiJuries.  session,  the  clerk  of  the  peace  shall  make  out  a  list  of 
such  persons  as  shall  attend  to  serve  on  any  Grand  or 
Petty  Jury  at  such  sessions,  together  with  their  respective 
places  of  abode  and  additions,  and  the  date  of  their 
services ;  and  shall,  within  twenty  days  after  the  olose  of 
every  such  sessions,  transmit  such  list  to  the  sheriff  oft 
under-sheriff  of  the  county,  who  is  required  forthwith  to 
register  .the  names  of  the  men  included  in  such  list  in  the 
proper  columns  of  the  Jurors'  Book  for  that  purpose,  to*^ 
getner  with  the  date  of  their  services  ;  and  every  man  s<£> 
summoned,  and  having  duly  attended  or  served  until  dis^ 
charged  by  the  court  of  sessions,  shall,  upon  application 
by  him  made  to  such  clerk  of  the  peace  before  he  shall 
depart  from  the  place  where  the  sessions  are  holden,  re* 
ceive  a  certificate  testifying  such  his  service/which  oer* 
tificate  the  said  clerk  of  the  peace  is  required  to  give  oil 
payment  of  one  shilling,  (r)  And  no  man  may  be  returnee} 
to  serve  on  any  Grand  Jury  or  Petty  Jury  at  any  session 
of  the  peace,  who  has  served  as  a  Juror  at  such  session 
within  one  year  before  in  Wales,  or  in  the  counties  of 
Hereford,  Cambridge,  Huntingdon,  or  Rutland,  or  two 
years  before  in  any  other  county,  and  has  the  certificate 
ef  the  clerk  of  the  peace  of  having  so  served ;  and  if  any 
sheriff  or  other  minister  shall  wilfully  transgress  in  such 
respect,  the  court  may  and  are  required,  oil  examination 
and  proof,  in  a  summary  way  to  set  suet}  fine  on  the 
offender  as  they  shall  think  meet,  (s)  Arid  no  sheriff; 
under-sheriff)  or  other  officer,  shall,  directly  or  indirectly, 
receive  any  money  or  other  reward,  or  promise  of  money 


(p)  2  Hale,  263.  (9}  Id.  ibid, 

(r)  6  Geo.  4.  c.  50.  8. 41.  U)  Id.  8.  42. 
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or  reward,  to  excuse  any  man  from  serving,  or  from  being 
summoned  to  serve,  on  Juries,  or  under  any  such  colour 
or  pretence ;  and  no  officer  appointed  to  summon  Juries 
shall  summon  any  man  to  serve  thereon  other  than  those 
whose  names  are  specified  in  the  warrant  to  him  directed  ; 
but  if  any  party  shall  wilfully  transgress  in  such  respect, 
he  shall  be  liable  to  be  fined,  on  summary  complaint,  by 
the  court  within  whose  jurisdiction  the  offence  shall  be 
committed,  (0 

The  summons  to  serve  on  Juries  at  the  sessions  must  Time  and  mod* 
be  made  by  the  proper  officer  ten  days  at  least  before  Jf  ium,n°oln* 
the  day  on  which  the  Jtaor  is  summoned  to  attend,  by  wtoru 
showing  to  the  man  to  be  summoned,   or,  in  case  he 
shall  be  absent  from  the  usual  place  of  his  abode,  by 
leaving  with  some  person  there  inhabiting,  a  note  in  wri- 
ting under  the  hand  of  the  sheriff  or  other  proper  officer, 
containing  the  substance  of  the  summons,  (u)      If  any 
officer  summon  a  Juror  less  than  ten  days  before  the  day 
when  he  is  to  attend,  such  officer  is  liable  to  be  fined  for 
his  neglect  in  the  discretion  of  the  court,  (v)    And  any  man 
duly  summoned  to  attend  and  making  default  without  ex* 
cuse  must  be  fined  by  the  sessions,  in  not  less  than  10/.  (w) 

To  ensure  the  due  performance  of  the  duty  imposed  Penalties  im- 
on  the  various  officers,  in  respect  of  the  selection  and  p0*"1  °n  °fo*n 
summoning  of  Juries,  by  the  recent  act  they  are  made  p^3bed 
answerable  for  their  neglect  in  penalties.    Thus  the  clerk  duties, 
of  the  peace  neglecting  to  cause  the  proper  forms  to  be 
printed,  or  to  issue  his  warrant  with  such  number  of  the 
prescribed  forms  as  he  shall,  bond  Jide,  think  sufficient ; 
or  neglecting,  within  three  days  after  application  by  a  high 
constable,  to  deliver  an  additional  number  of  forms ;  or  to 
provide  the  Jurors'  Book,  and  deliver  it  to  the  sheriff  or 
under  sheriff;  or  to  give  notice  to  the  sheriff  or  under 
sheriff  of  any  error  certified  by  a  justice  ;  or  to  deliver  to 
any  man  who  has  served  on  the  Grand  and  Petty  Jury  at 
sessions  a  certificate  of  his  service  on  application  and  pay- 
ment of  Is. ;  or  to  transmit  to  the  sheriff  or  under-sheriff 
a  list  of  the  men  who  have  attended  and  served ;  will 
forfeit  50/.,  half  to  the  King,  and  the  other  half,  with  full 
costs,  to  any  who  will  sue  in  either  of  the  courts  at  West* 
minster,  (x)  *  The  like  penalty  is  imposed  on  the  clerk  of 
the  Petty  Sessions  holden  for  allowing  the  lists,  omitting 

(0  Id.  8.  43.  (u)  Id,  s.  25. 

(v)  Id.  8.  43.  (u>)  Id.  s.  38. 

(x)  Id.  8.  46. 
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to  give  notice  of  the  holding  of  such  session  to  the  parish 
officers ;  and  on  the  sheriff  or  under-sheriff  making  an 
undue  alteration  in  the  Jurors'  Book,  or  refusing  to  deliver 
over  that  book  to  the  succeeding  sheriff  within  ten  days 
after  he  shall  be  sworn  into  office,  (y)  High  constables 
neglecting  within  fourteen  days  after  their  receipt  of  the 
warrant  of  the  clerk  of  the  peace  to  issue  their  precepts  to 
the  parish  officers,  with  such  number  of  proper  forms  of 
returns  as  they  shall  bondjide  deem  sufficient,  or  to  deliver 
such  additional  number  as  may  be  required  within  three 
days  of  a  demand,  if  they  have  them,  or  forthwith  to 
apply  to  the  clerk  of  the  peace  if  they  have  them  not ;  or 
omitting,  after  due  notice,  to  attend  at  the  Petty  Sessions, 
to  receive  lists  tendered  to  them  by  the  justices,  or  to 
attend  and  deliver  them  at  the  ensuing  Quarter  Sessions ; 
or  altering  any  lists  after  receiving  it, — are  subjected  to  a 
penalty  not  exceeding  10/.,  nor  less  than  40s. ,  at  the 
discretion  of  the  justice  before  whom  they  may  be  con- 
victed.^) Every  churchwarden  or  overseer  neglecting 
(unless  prevented  by  sickness)  to  assist  in  making  out 
his  list,  so  that  it  may  not  be  ready ;  or  wilfully  omitting 
any  proper,  or  inserting  any  improper  name,  or  taking 
any  money  or  reward  for  omitting  or  inserting  any 
name  whatsoever,  or  wilfully  omitting  or  inserting  a  wrong 
description;  or  omitting,  in  case  the  forms  of  returns 
supplied  be  insufficient,  to  apply  for  more  to  the  delay  of 
the  list;  or  neglecting  to  fix  a  copy  of  the  list,  duly 
signed,  and  with  the  subjoined  notice,  on  the  principal 
door  of  each  place  of  worship ;  or  refusing  to  allow  to  an 
inhabitant  inspection  of  the  list,  or  a  true  copy,  at  any 
reasonable  time  within  the  prescribed  three  weeks ;  or 
refusing  to  produce  the  list  at  the  Petty  Sessions,  or  to 
answer  questions  respecting  it  there  on  oath ;  or  to  attend 
such  sessions  or  an  adjournment;  or  refusing  to  allow  the 
Petty  Sessions,  or  any  justice  of  the  peace,  on  due  request, 
to  inspect  or  make  extracts  from  any  poor  rate  in  his  cus- 
tody, for  the  purpose  of  correcting  the  lists, — is  made  liable 
to  a  like  penalty,  not  more  than  10Z.  nor  less  than  405.,  at 
the  discretion  of  the  convicting  justice,  (a)  And  the  jus- 
tice before  whom  any  parish  officer  shall  be  convicted  of 
a  wrongful  insertion  or  omission  in  the  list,  is  required  to 
certify  the  error  to  the  clerk  of  the  peace,  who  is  to 
correct  his  own  list  accordingly,  and  give  notice  to  the 


{y)  Id.  s.  51.  (z)  Id.  s,  44.  (a)  Id.  s.  45. 
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sheriff  or  under  sheriff,  who  is  to  make  a  similar  correc- 
tion in  the  Jurors'  Book,  (b) 

The  rule  for  qualification,  fixed  by  the  6  Oeo.  4.  c.  50.  Tbete  reguia* 
and  the  regulation  respecting  the  providing  lists,  do  not  ^^J^SL. 
extend  to  liberties,  franchises,  cities,  and  boroughs,  whe-  ^4  boroughs, 
ther  counties  of  themselves  or  not,  which  possess  separate 
jurisdiction  ;  but  in  such  places  the  panels  are  to  be  pre- 
pared in  the  accustomed  manner ;  except  that  no  man  is 
to  be  returned  to  serve  at  the  London  sessions  who  shall 
not  be  an  householder  or  the  occupier  of  a  ship,  ware- 
house, counting-house,  chambers  or  office,  for  the  purpose 
of  trade  and  convenience  within  the  City,  and  have  lands, 
tenements,  or  personal  estate  of  the  value  of  100/.  (c) 

§  9.   OF   SUITORS. 

The  term  Suitors  of  the  Court,  in  its  most  obvious 
meaning,  implies  only  those  who  have  some  voluntary 
suit  to  prosecute;  but  it  may  be  used  as  comprising  all 
who  have  some  duty,  voluntary  or  necessary,  to  discharge; 
and  may  thus  comprehend  all  prosecutors,  whether  com- 
pelled to  appear  or  attending  of  their  own  free  will ;  all 
parties  bound  to  appear  and  answer  to  charges;  and 
all  who  are  required  by  recognizance  or  subpoena  to  give 
evidence  as  witnesses. 

It  is  said  generally  that  all  offences  shall  be  prosecuted  Mode  of  prote- 
at  the  sessions  by  presentment,  information,  or  indict-  «ition. 
ment.(d)    But  if  jurisdiction  is  given  to  the  session  to  hear 
and  determine,  and  it  is  not  expressly  said  "by  information,'9 
the  offence  must  be  prosecuted  by  indictment  only,  (e) 

As  all  prosecutions  are  conducted  in  the  name  of  the  Of  piotecoton. 
crown,  and  for  the  public  security  and  benefit,  any  per- 
son may  lawfully  prefer  an  indictment  for  a  misdemeanor 
or  felony,  but  it  is  not  usual  for  parties  thus  to  interfere 
unless  they  are  individually  aggrieved  by  the  offence,  or 
sustain  some  office  which  renders  it  peculiarly  incumbent 
on  them  to  bring  the  offender  to  justice.  A  criminal  pro- 
secution, being  instituted  in  the  name  of  the  crown,  does 
not  abate  with  the  death  of  the  prosecutor  like  a  civil 
action,  even  though  the  injury  be  chiefly  of  a  personal 
kind,  as  an  assault  or  a  libel ;  (f)  and  any  engagement 


(b)  Id.  s.  45. 

(c)  Id.  s.  50. 

(d)  Com.  Dig.  Justices  of  Peace.  (D.  9.) 


(e)  Shipman  v.  Herbert,  4  T.  R.  109. 

if)  1  *r~ 
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made,  or  security  given,  to  a  prosecutor  without  leave  of 
the  court,  by  way  of  compromise,  is  invalid,  (g) 
Recognizance  to  When  a  charge  is  made  before  a  magistrate  he  may 
pJ2!!j^orgiire  bind  over  the  party  making  the  charge  to  prosecute  and 
give  evidence,  and  also  all  who  can  give  material  evidence; 
and,  on  their  obstinate  refusal,  may  commit  them.  (A)  A 
married  woman  is  incapable  of  entering  into  a  recogni- 
zance; but  if  she  altogether  refuse  to  appear  at  the  sessions, 
and  to  find  sureties  for  such  appearance  when  such  appear- 
ance is  essential  to  the  conviction  of  an  offender,  she  may 
be  committed,  (i)  The  proper  course,  where  a  married 
woman  is  a  material  witness,  is  to  bind  over  her  husband, 
or  other  competent  person,  as  surety  for  her  appearance. 

The  following  is  the  form  of  the  recognizance  to  be 
adapted  to  the  case  of  a  prosecutor  or  witness : 

Recognizance  to  County  of        \     Be  it  remembered,  that  on  the  ■        day  of — 

prosecute,  &c.         to  wit  Jin  the  year  of  our  Lord  —  A.  B.  of in  the 

county  of labourer,  {or  as  the  proper  addition  is)  came  personally 

before  me,  W.  D.  Esquire,  one  of  his  Majesty's  justices  of  the  peace, 
in  and  for  the  county  of—-  aforesaid,  and  acknowledged  himself  to 
be  indebted  to  our  said  Sovereign  Lord  the  King  in  the  sum  of/—  •<• 
of  good  and  lawful  money  of  Great  Britain,  to  be  levied  of  his  goods 
and  chattels,  lands  and  tenements,  by  way  of  recognizance  to  his  sai4 
Majesty's  use,  upon  condition  that  if  the  above  bounden  A.  B.  shall 
personally  appear  at  the  next  General  (or  General  Quarter)  Session  of 
the  peace,  to  be  holden  in  and  for  the  said  county  at  — —  and  then 
and  there  prefer  a  bill  of  indictment  against  C.  IX  late  of——  hatter, 
(or  as  the  proper  addition  is)  and  shall  then  and  there  give  evidence 
concerning,  (or  in  the  case  of  a  witness  only,  shall  give  evidence  con- 
cerning) the  same  to  the  Jurors,  who  shall  enquire  thereof  on  the  part 
of  our  said  Lord  the  King,  and  not  depart  without  leave  of  the  court, 
then  this  recognizance  to  be  void,  otherwise  to  remain  in  full  force. 
Taken  and  acknowledged  before  me  the  day  and  year  aforesaid. 

W.D. 

The  following  is  the  form  of  the  recognizance  taken  from 
the  party  accused  and  his  sureties  when  he  is  admitted  to 
bail : 

Recognizance  of  County  of— —  \     Be  it  remembered  that  on  the  day  of 

bail  to  appear  to  wit.  J  in  the  year  of  our  Lord A.  B.  late  of  —  in 

and  answer  to     the  county  of labourer,  C.  D.  the  elder,  and  C.  D.  the  younger, 

indictment.  -forth  of  —  in  the  county  of  —  shoemakers,  personally  came 
|>efore  us,  W.  D.  Esq.  and  the  Rev.  D.  P.  Clerk,  two  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  county  of—  aforesaid,  an<J 
severally  and  respectively  acknowledged  themselves  to  be  indebted  to 
pur  Sovereign  Lord  in  the  manner  and  form  following,  that  is  to  say, 
the  said  A.  JB.  in  the  sum  of  twenty  pounds  of  good  and  lawful  money 

(g)  Edgcombe  v.  Bbdd,  6  East,  R.  294. 

(h)  2  Hale,  982. 

(i)  Bennett  v.  Watson,  3  M.  and  S.  1. 
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of  Great  Britain,  and  the  said  CrD.  the  elder,  and  C.  D.  the  younger, 
in  the  respective  sums  of  ten  pounds  each,  of  like  good  and  lawful 
monies,  to  be  respectively  levied  of  their  goods  and  chattels,  landsj 
and  tenements,  to  the  use  of  our  said  Sovereign  Lord  the  King,  life 
heirs  and  successors,  if  the  said  A.  B.  shall  make  default  in  the  per-* 
fbrmance  of  the  condition  under-written. 

Now  the  condition  of  this  recognizance  is  such,  t^at  if  the  above, 
bound  A.  B.  do  and  shall  personally  appear  before  the  justices  of 
our  said  Sovereign  Lord  the  King,  assigned  to  Jceep  the  peace  in  and 

for  the  said  county  of and  also  to  hear  and  determine  divers 

felonies,  trespasses,  and  other  misdemeanors  within  the  said  county 
committed,  at  the  next  General  (or  General  Quarter)  Session  of  the 
peace  to  be  holden  in  and  for  the  said  county  of——  ajt-r— r-in  the; 
same,  then  and  there  to  answer  our  said  Sovereign  Lord  the  King,  for 
and  concerning  the  felonious  taking  and  stealing  a  certain  (mention* 
ing  ike  article)  the  property  of  X.  Y.,  wherewith  the  said  A.  B.  stands 
charged  on  suspicion  before  (the  justice  who  committed  the  offender*)) 
and  do  and  receive  what  by  the  court  then  and  there  shall  be  enjoined 
him,  and  shall  not  depart  without  the  court  without  leave  or  license  3 
then  the  above  written  recognizance  shall  be  void,  and  of  none  effect, 
otherwise  to  remain  in  full  force. 

Taken  and  acknowledged  as  above  written  before  us, 

W.  fc. 
D.  P. 

To  such  recognizances  the  justices  are  to  subscribe  Recogninuiee,  ' 
their  names  respectively ;  but  the  persons  bound  need  not bow  *>  ** 
set  their  names  to  it,  for  it  is  witnessed  only  by  the  record; alte$t   ' 
and  not  by  the  party's  seal.  (A)     They  are  matter  of i«  matter  of 
record,  so  soon  as  they  are  taken  and  acknowledged*  al-4 reoord# 
though  not  made  up,  but  only  entered  in  the  books  6f  the 
magistrate.  (/)  .  : 

"  And  every  justice  that  shall  take  any  recognizance  To  be  certified 
for  the  keeping  of  the  peace,  shall  certify  the  same  to  the  to  *!"  ncxt 
next  session,  that  the  party  bound  may  be  called  *  and  if ,cwlon* 
he  make  default,  the  same  default  shall  be  recorded,  and 
the  recognizance,  with  the  record  of  the  default,  be  sent 
and   certified  into  the  Chancery,  King's  Beneh,  or  J2x-» 
thequer"(m) 

It  is  now  clearly  settled,  contrary  to  the  opinion  of 
Lord  Coke,  that,  in  every  case  of  treason,  feloqy,  and 
actual  breach  of  the  peace*  a  magistrate  may  issue  hid 
warrant  to  bring  the  party  before  him,  and  xnay,<  aitaf 
examination,  commit  or  bind  him  over  to  appear^ although 
no  indictment  has  been  found  against  him ;  (n)  and  not- 
withstanding some  doubt  entertained  in  more  modern 
times,  it  may  now  be  taken  as  law,  that  in  every,  c^se 
of  misdemeanor  indictable  atthq  sesgipn^,  and  which  sitf)- 


(fc)  Dalt  J.,  c.  176.  (I)  Dalt.  c.  168.         (m)  3  Hen.  7.  c.  1. 

(n)  2  Hale,  72,  108 ;  Hawk,  b.  2.  c.  13.  s.  IS. 
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jects  the  offender  when  convicted  to  corporal  punish* 
inent,  he  may  be  arrested  and  held  to  bail  in  the  first 
instance  ;  and  this  has  been  holden  proper  in  cases  of 
seditious  and  blasphemous  libel. (o)  There  are  some  mis- 
demeanors for  which  this  course  is  expressly  authorized, 
as  keeping  a  disorderly  house,(p)  and  obtaining  money 
under  false  pretences ;  (q)  but  it  is  not  usual  nor  proper  to 
arrest  the  party  accused  before  an  indictment  is  found 
against  him,  except  in  these  instances,  and  in  cases  of  fe- 
lony, breach  of  the  peace,  or  misdemeanors  directly  tend- 
ing to  produce  great  and  immediate  evil,  or  involving  an 
attempt  to  commit  a  felony,  unless  there  is  strong  reason  to 
believe  that  the  party  accused  intends  to  fly  from  justice* 
It  is  not  usual  for  a  justice  to  issue  a  warrant  on  a  charge 
of  perjury,  conspiracy,  or  private  libel;  and,  of  course, 
sucn  a  proceeding  would  be  wholly  improper  in  a  case  of 
nuisance,  or  other  charge  involving  questions  of  right.  In 
these  cases,  the  usual  and  discreet  practice  is  to  prefer  an 
indictment,  on  which,  when  found  process,  as  of  right, 
must  be  awarded,  (r) 
WttoeiMf,  Having  considered  then  how  prosecutors  and  offenders 

are  brought  before  the  court,  it  only  remains  to  notice  the 
processes  by  which  witnesses  are  compelled  to  attend. 

When  any  offender  is  brought  before  a  justice  by  war- 
rant, or  otherwise,  for  felony,  or  breach  of  the  peace,  be* 
side  the  informant,  and  any  witness  who  may  happen  to 
be  voluntarily  present,  (and  whom  it  has  already  been  seen 
it  is  the  duty  of  the  examining  justice  to  bind  by  recogni- 
zance to  appear  at  the  session)  there  may  be  others  known 
to  him,  whose  testimony  may  be  necessary,  or  at  least 
useful,  on  the  occasion.  These  the  justice  may  issue  his 
warrant  to  bring  before  him,  to  be  examined  touching  the 
matter  in  question,  in  the  following  or  the  like  form  :  but 
it  is  more  common,  in  the  first  instance,  to  issue  only  a 
•  summons,  which  may  be  done  either  by  a  notice  addressed 
to  the  person  whose  presence  is  desired,  or  by  substituting . 
the  word  summon  for  that  of  cause,  in  the  precedent  here 
presented.  (5) 


(0)  Butt  v.  Conant,  1  Brod.  and  Bingh.  548. 

(p)  25  Geo.  2.  c.  36.  s.  6. 

Cq)  30  Geo.  2.  c.  24. 

(r)  Vide  post,  as  to  Bench  Warrants. 

(s)  If  the  offence  be  neither  a  felony,  nor  a  bieach  of  the  peace,  there 
may  be  considerable  doubt  respecting  the  power  of  a  justice  to  grant 
a  warrant  for  the  production  of  testimony.  The  2  and  3  P.  and  M .  ex- 
tends only  to  examination  for  manslaughter  and  felony ;  and  no  direct 
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€OUftoimL      "}  To  the  Constable  of Warrant  for. 

Whereas  oath  has  been  made  before  me,  W.  D.  Esquire,  one  of  his 
Majesty's  justices  of  the  peace  in  and  for  the  said  county,  by  P.  Q.  of 
—  that  the  said  P.  Q.  was  lately  robbed  {or  other  offences  commit- 
ted, as  the  case  may  be)  at  — —  and  that  he  hath  good  cause  to  believe 
that  X.  X.  of  — -  is  a  material  witness  to  prove  by  whom  the  said 
robbery  was  committed :  these  are  therefore  to  require  you  to  cause 
the  said  X.  X.  forthwith  to  come  before  me,  to  give  such  information 
and  evidence  as  he  knoweth  concerning  the  said  offence,  that  such 
further  proceedings  may  be  had  therein  as  to  the  law  doth  appertain. 

Given  under  my  hand  and  seal  at  — —  in  the  said  county,  the  — — - 
day  of  — -. 

If  the  evidence  be  found  by  the  justice  on  examination  Contumacy, 
to  be  material,  the  witness  must  then  be  bound  by  recogni- 
zance, like  the  rest,  to  attend  at  the  session  of  the  peace, 
and  give  it  to  the  court  and  juries  there,  in  like  form,  varied 
only  according  to  the  circumstances  of  the  offence ;  and 
if  he  refuse  to  enter  into  such  recognizance,  the  justice 
may  commit  him  to  gaol ;  (0  wherein,  if  he  obstinately 
continue  till  the  session,  he  may  be  brought  up  to  the 
court  by  writ  of  habeas  corpus  ad  testificandum,  (u) 

Lord  Preston  being  committed  by  the  Court  of  Quarter 
Session  for  contempt  in  refusing  to  be  sworn  to  give  evi- 
dence to  the  grand  jury  on  an  indictment  of  high  treason, 
he  was  brought  by  habeas  corpus  into  the  Court  of  King's 
Bench ;  and  Holt,  Chief  Justice,  said,  it  was  a  great  con- 
tempt, and  that  had  he  been  there,  he  would  have  fined 
him,  and  committed  him  till  he  paid  the  fine ;  but  being 
otherwise,  he  was  bailed,  (v) 

The  process  to  bring  before  the  grand  jury  or  court  such  Subpoena, 
witnesses  as  have  not  been  bound  by  recognizance  to  ap- 
pear, whether  on  the  part  of  the  prosecution,  or  for  the 
defendant,  is  by  subpoena ;  which,  whatever  might  have 
been  the  law  in  former  times,  is  now  to  be  obtained  in  all 
cases  whatsoever,  either  for  the  prosecutor  or  the  defend- 
ant; for  the  sessions,  from  the  clerk  of  the  peace,  or  from 
the  crown  office,  (w)  And  the  service  of  a  subpoena  issued 
out  of  any  court  of  competent  jurisdiction  is  declared  to 
be  equally  good  with   service   in  the  particular  county 

authority  seems  to  be  given  by  any  subsequent  statute ;  and  necessity 
cannot  be  pleaded  for  extending  the  power  beyond  the  preservation  of 
the  public  peace.  For  all  other  offences  the  subpoena  of  the  clerk  of 
the  peace,  previous  to  trial,  appears  amply  sufficient  to  provide 
against  failure  of  justice. 

t)  Bennet  v.  Watson,  3  M.  and  S.  1. 

w)  31  Car.  2.  c.  2 ;  44  Geo.  3.  c.  102. 

»)  Salk.  278. 

[w)2  Wm.  3.-C*  3 ;  1  Ann.  c.  9 ;  Hawk.  b.  2.  c.  46. 
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where  the  party  is  required  to  attend ;(x)  and  disobedience 
to  it  is  punishable  by  the  Court  of  King's  Bench. 
»  In  older  to  obtain  the  writ  of  habeas  corpus  ad  testifican- 

dum, for  a  witness  in  prison,  an  affidavit  must  be  made  by 
the  party  applying,  stating  the  confinement  of  the  person 
whose  evidence  is  wanted,  that  he  is  a  material  witness, 
that  the  trial  cannot  safely  be  proceeded  in  without  his 
presence,  and  that  it  is  about  to  take  place  at  a  certain 
time  and  place,  with  such  other  circumstances  (if  required) 
-as  may  show  the  necessity  for  the  application.  It  may 
be  granted  by  any  one  of  the  judges  of  the  superior  courts 
in  England  and  Ireland,  and  by  those  of  the  courts  of 
-Great  Sessions  in  Wales  and  Chester  respectively,  to  the 
extent  of  their  respective  jurisdictions,  (y)  It  is  to  be 
served  on  the  person  in  whose  custody  the  party  is  de- 
tained. 

The  form  of  a  subpoena  to  give  evidence  before  the  Grand  Jury  at 

the  Quarter  Session. 

George  the  Third,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  King,  Defender  of  the  Faith,  to  A.  B. 
C  D.  E.  F.  and  G.  H.  {not  putting'  more  than  four  in  one  subpoena), 
-greeting:  we  command  you,  that  all  and  singular  business  and  ex- 
cuses being  laid  aside,  you,  and  every  one  of  you,  be,  and  personally 
appear  in  your  own  proper  persons,  before  our  justices  assigned  to 

keep  the  peace,  in  and  for  our  county  of and  also  to  hear  and 

determine  divers  felonies,  trespasses,  and  other  misdemeanors,  in  the 
said  county  committed,  at  the  General  Quarter  Sessions  of  the  Peace, 

to  be  holden  at in  and  for  the  said  county,  on  Wednesday,  the 

■         day  of at  the  hour  of in  the  forenoon  of  the  same  day, 

to  testify  the  truth,   and  give  evidence  before  the  grand  inquest 

touching  a  bill  of  indictment  to  be  preferred  against in  a  case  of 

trespass  and  assault. 

Or,  if  it  be  to  give  evidence  for  the  prosecution  on  the 
trial  of  an  indictment,  thus — 

On  our  behalf  against in  a  case  of  trespass  and  assault. 

If  for  the  defendant,  thus — 

Between  us  and in  a  case  of  trespass  and  assault. 

Or  if  the  subpoena  is  to  give  evidence  in  an  appeal, 
thus — 

In  a  certain  appeal  now  depending  between  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  A.  appellants,  and  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  B.  respond- 
ents, touching  and  concerning  the  removal  of  C.  D.  fiom  the  said 
patish  of  B.  to  the  said  parish  of  A. 


(x)  45  Geo.  3.  c.  92.  (y)  44  Geo.  3.  c.  103. 


a 
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And  then  proceed, — 


And  this  you,  or  any  of  you,  are  by  no  means  to  omit,  under  the 
penalty  upon  each  of  you  of  100/.    Witness  —  at  — —  aforesaid, 

the day  of  —  in  the  —  year  of  our  reign. 

„  Y.  Z.  Clerk  of  the  Peace. 

If  the  party  subpoenaed  is  supposed  to  be  in  possession  Duces  tecum, 
of  any  documents  necessary  to  the  elucidation  of  the  matter 
in  controversy,  a  special  clause,  called  a  duces  tecum,  is  to 
be  inserted,  requiring  him  to  bring  such  documents  with 
him. 

This  subpoena  is  made  out  by  the  Clerk  of  the  Peace, 
and  each  of  the  witnesses  must  be  personally  served, 
either  with  a  copy,  which  is  now  most  usual,  or  with  a 
notice  in  the  following  form,— 

To  Mr.  A.  B. 

By  virtue  of  his  Majesty's  writ  of  subpoena  to  you  directed,  and 
herewith  shewn  unto  you,  you  are  personally  to  be  and  appear  before 
his  Majesty's  justices,  &c.  (pursuing  the  form  of  the  subpoena,  as  far 

as  the  words  '  in  a  case  of ;')  and  this  you  are  not  to  omit,  under 

the  penalty  of  1001.    Dated  this day  of——  in  the year  of 

the  reign  — —  &c. 

The  form  of  a  writ  of  habeas  corpus  ad  testificandum  to  give  evidence  at 

the  Court  of  Quarter  Session. 

George  the  Third,  &c.  to  the  Sheriff  of greeting :  We  com* 

mand  you,  that  you  have  the  body  of  A  B.  in  our  prison  under  your 
custody,  as  it  is  said  detained  under  safe  and  secure  conduct ;  by 
whatsoever  means  the  said  A.  B.  may  be  called  on  the  same,  before 
our  justices  assigned,  &c.  of  the  General  Quarter  Session  of  the  Peace, 

to  be  holden  at in  and  for  the  said  county,  on,  &c.  then  and 

there  to  testify  the  truth,  and  give  evidence  on  our  behalf  before  the 
grand  inquest,  touching  a  bill  of  indictment  to  be  preferred  against, 
&c.  &c.  (*w  the  case  may  be)  and  immediately  after  the  said  A.  B. 
shall  have  then  and  there  given  his  testimony  before  our  said  justices, 
to  return  him  the  said  A.  B.  to  our  said  prison  under  safe  and  secure 

conduct,  and  have  you  then  there  this  writ.    Witness in  the 

■    year  of  our  reign,  &c.  &c. 

This  is  all  that  is  necessary  to  be  advanced,  in  this  state 
of  the  proceedings  before  the  Court  of  Quarter  Session, 
respecting  the  attendance  of  witnesses ;  especially  as  the 
subject  resolves  itself  into  other  points  of  consideration  in 
a  subsequent  page. 

The  last  subject  of  inquiry  under  this  division  is,  what 
privileges  or  immunities  the  protection  of  the  court  confers 
upon  suitors  of  every  description,  as  auxiliary  to  the  ad- 
vancement of  public  justice. 

And  it  is  laid  down,  that  all  persons  may  freely  attend  All  suitors 
at  the  sessions,  for  the  advancement  of  jpublic  justice,  Protected» 
and  for  the  service  of  the  King ;  and  to  this  end,  tney  are, 
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as  it  were,  invited  thither  by  a  certain  freedom  of  access, 
and  by  protection  from  common  arrest  in  civil  actions,  a 
privilege  without  which  justice  would  be  greatly  hindered ; 
so  that  if  a  man  come  voluntarily  to  the  sessions,  either 
to  prefer  a  bill  of  indictment,  or  to  give  information 
against  another,  or  to  tender  a  fine  upon  an  indictment 
touching  himself,  or  come  compelled  to  make  appearance 
for  saving  his  recognizance,  ana  be  arrested  in  his  coming 
thither,  or  during  his  tarrying  there,  or  on  his  return,  it 
seems  that  upon  examination  of  the  matter  upon  oath,  he 
shall  be  discharged  thereof  by  any  judge  of  the  court 
whence  the  process  issued. (a)  Ana  ail  witnesses  attend- 
ing bond  Jiae  to  give  evidence  are  privileged  from  arrest 
in  like  manner,  even  when  they  have  attended  on  applica- 
tion without  a  subpoena.  (6) 
Privilege  inter-  Jn  order  to  advance  the  purposes  of  justice,  the  courts 
preted  liberally.  jjaye  gj^yg  inclined  to  give  a  liberal  construction  to  this 
privilege.  Thus  a  man  attending  from  day  to  day  in  the 
expectation  of  the  trial  of  his  cause  was  held  to  be  pri- 
Tileged  from  arrest  while  waiting  for  that  purpose  at  a 
coffee-house  in  the  vicinity  of  the  court  before  the  actual 
day  of  trial,  (c)  Thus,  where  a  witness  having  attended  a 
trial  at  Winchester,  which  concluded  on  Friday  about 
four  in  the  afternoon,  was  arrested  on  Saturday  at  seven 
in  the  evening,  as  she  was  returning  in  a  coach  to  Ports- 
mouth, the  court  held  that  she  was  entitled  to  her  dis- 
charge, as  a  little  deviation  or  loitering  would  not  annul 
her  protection,  (d)  Thus,  where  a  party,  attending  his 
cause  at  the  sittings,  though  it  was  postponed  early  in 
the  day,  remained  in  court  till  five  in  the  afternoon,  and 
then  went  with  his  attorney  and  witnesses  to  dine  at  a 
tavern,  where  he  was  arrested  during  dinner,  the  court 
held  the  privilege  still  subsisting,  (e)  There  is,  indeed, 
one  case  in  the  year  books  (f)  where  a  man  arrested  in  a 
town  forty  miles  out  of  his  road,  was  allowed  his  privilege, 
for  "  pernaps,"  it  was  said,  "  he  went  to  buy  a  horse  or 


(a)  Com.  Dig.  Privilege  £A  1).  By  the  annual  mutiny  act  there 
is  a  special  provision  for  witnesses  being  privileged  from  arrest,  who 
are  summoned  to  attend  upon  courts  martial,  "in  like  manner  as 
witnesses  attending  any  of  his  Majesty's  courts  of  law  are  pri- 
vileged." 

(b)  Per  Lord  Kenyon  in  Arding  v.  Flower,  8  T.  R.  536;  Meekins 
v.  Smith,  1  Hen.  Bla.  636. 

(c)  Childerston  v.  Barret,  11  East,  R.  439. 
Hatch  v.  Blissett,  cited  2  Strange,  986. 

[e)  Lightfoot  v.  Cameron,  2  Bla.  Rep.  1113. 
'  *)  Bro.  Abr.  Privilege,  4. 
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Other  necessaries  for  his  journey. "  The  privilege,  how* 
ever,  must  have  a  reasonable  though  a  liberal  construction ; 
and,  consequently,  ought  not  to  be  allowed,  after  a  con- 
venient time  has  clearly  expired,  or  where  the  party  is 
obviously  using  his  alleged  purpose  of  attending  the 
court  as  mere  colour.  This  right  of  protecting  its  suitors 
is  incident  to  every  court  of  record.  In  the  superior 
courts,  the  course  is  to  make  summary  application  for  the 
discharge  of  the  party  arrested,  on  affidavit,  upon  which 
he  may  be  brought  into  court,  and  there  examined 
on  oath  touching  his  privilege ;  and  a  judge  at  Nisi 
Prius  may  order  his  discharge.  Q?)  It  seems  doubtful, 
however,  whether  the  Court  of  Quarter  Sessions  may 
exercise  a  similar  power,  except  where  a  witness  is  arrested 
in  face  of  the  court ;  or  whether  they  can  do  more  than 
postpone  the  trial  until  the  witness  shall  be  discharged  by 
the  order  of  the  court  from  which  the  process  issued. 
The  tendency  of  modern  decisions  has  been  to  extend 
rather  than  abridge  the  privilege  of  witnesses. (A) 

§  10.   OP    PLEADERS. 

Every  man  has  a  natural  right  to  plead  his  own  cause,  ••  10.  Pieaden. 
of  which  no  municipal  regulation  can  deprive  him  without 
manifest  injustice.  All  persons,  therefore,  accused  of 
crime  or  misdemeanor,  and  all  parties  in  convictions, 
informations,  or  appeals,  have  a  right  to  address  the  court 
or  jury,  as  the  case  may  be,  for  themselves ;  to  examine 
witnesses  in  their  own  behalf;  or  to  cross-examine  the 
witnesses  produced  against  them.  In  all  these  cases  it 
is  a  mere  question  of  discretion,  whether  a  party  will 
conduct  his  case  in  person,  or  entrust  it  to  such  advocates 
as  the  practice  of  the  court  may  allow  him.  But  an  in- 
dictment, being  preferred  at  the  suit  of  the  crown,  al- 
though at  the  instance  of  an  individual,  is  not  considered 
as  a  proceeding  at  the  suit  of  the  party,  so  as  to  entitle 
him  to  conduct  the  case  in  court  further  than  to  tender 
his  own  evidence  as  a  witness,  and  to  offer  suggestions  to 
the  chairman,  (t)    Where,  therefore,  no  advocate  appears 


(g)  Solomon  v.  Underhill,  1  Campb.  229. 

(X)     -         -  - 


See  Spence  v.  Steward,  3  East,  R.  89 ;  and  Randall  v.  Gurney,  3 
B.  and  A.  566 ;  7  Price,  699. 

(i)  This  was  distinctly  laid  down  by  Abbot,  C.  J.,  in  the  Kinir 
v.  Stoddart,  tried  at  Guildhall,  Oct.  16,  1819.  In  that  case,  which 
was  an  indictment  for  libel,  the  prosecutor,  Mr.  H.  Hunt,  appeared 
in  person ;  when  the  Lord  Chief  Justice  made  the  following  obser- 
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for  the  prosecution,  no  address  is  made  to  the  jury,  bat 
the  witnesses  are  examined  by  the  chairman. 
Advocates  at      -   The  Advocates  at  sessions,  who,  by  inherent  right,  or 
sessions.  by  the  practice  of  the  court,  are  entitled  to  take  upon 

them  the  causes  of  others,  and  to  prosecute  for  the 
crown,  are  Barristers  and  Attornies.  At  sessions,  where 
a  sufficient  number  of  Barristers  attend,  it  is  usual  to 
give  them  sole  audience,  and  the  Attornies  are  conse- 
quently not  heard  in  person.  At  sessions,  where  the  bar 
do  not  attend,  as  in  most  boroughs  and  cities,  it  is  usual 
to  hear  the  Attornies  as  Advocates ;  and  though  it  may 
be  doubted  whether,  in  strictness,  they  are  entitled  to 
prosecute  indictments,  it  is  customary,  and  certainly  con- 
venient, to  allow  them  that  privilege.  In  cases  where  the 
bar  have  not  been  accustomed  to  attend,  but  two  or  more 
Barristers  wish  to  do  so,  it  is  usual  for  them  to  intimate 


vations  as  to  the  course  to  be  pursued : — "  If  it  be  your  intention  to 
address  the  jury,  it  is  a  course  which  you  will  not  be  permitted  to 
pursue.  It  has  been  determined  by  all  the  judges  of  the  Court  of 
King's  Bench,  and  that  determination  has  been  publicly  expressed 
on  more  than  one  occasion,  together  with  the  concurrence  of  many 
of  the  other  judges,  that  a  prosecution  by  indictment  is  not,  in  point 
of  law,  the  suit  of  an  individual.  If  any  individual  seeks  redress— 7 
personal  redress  for  personal  injury,  the  course  that  he  is  to  pursue 
is  to  bring  his  action  for  damages.  If,  instead  of  electing  to  bring 
his  action  for  the  redress  of  a  personal  injury,  he  thinks  fit  to- put 
the  law  in  motion  in  the  name  of  the  King,  for  the  sake  of  public 
justice,  it  is  not  his  suit,  but  it  is  the  suit  of  his  Majesty.  Where 
a  person,  therefore,  chooses  to  proceed  by  indictment,  he  has  no 
right  to  address  the  jury,  unless  ne  is  a  gentleman  at  the  bar.  That 
opinion  has  been  solemnly  pronounced  by  all  the  judges  of  the  Court 
of  King's  Bench.  We  have  at  every  assizes,  and  under  every  com- 
mission of  gaol-delivery  in  London,  at  every  Court  of  Quarter  Session 
holden  throughout  the  country,  a  great  number  of  prosecutions, 
instituted  certainly  by  private  individuals,  in  which  the  name  of  his 
Majesty  is  used ;  but  in  none  of  them  is  it  ever  thought  that  the 
jperson  prosecuting  has  a  right  to  address  the  jury.  The  course 
taken  on  every  occasion  of  a  criminal  prosecution  is,  where  there 
are  depositions,  that  the  judge  refers  to  them,  and  examines  die 
witnesses  one  by  one  according  to  those  depositions.  Where  there 
are  no  depositions,  as  in  cases  of  this  description,  it  has  been  usual 
for  the  judge  to  consult  the  person  prosecuting  as  to  the  manner  of 
bringing  his  case  before  the  court,  and  as  to  the  witnesses  proper 
to  be  examined.  That  is  the  way  in  which  justice  is  adminis- 
tered in  such  cases,  and  that  is  the  course  of  proceeding  I  mean  to 
adopt  on  the  present  occasion.  *Mr.  Hunt  will  communicate  with 
me,  and  give  me  the  names  of  his  witnesses.  If  he  is  disposed 
to  proceed  in  that  way  it  shall  be  done.  This  is  the  only  course  I 
shall  allow ;  and  if  you  do  not  choose  to  have  justice  administered 
in  your  case  according  to  the  ordinary  and  established  rules  and 
opinions  of  the  judges  of  the  land,  the  record  must  be  withdrawn.1 
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their  desire  to  the  chairman,  and  request  that  they  may 
have  pre-audience ;  and,  if  this  request  be  granted,  the 
Attomies  cannot  be  afterwards  heard  in  their  presence, 
unless  (bey  should  all  be  retained  on  one  side.  How  for 
a  Barrister  may,  merely  as  such,  insist,  without  the  sane- 
tion  of  the  Bench,  on  his  right  of  pre-audience  in  courts 
of  sessions  where  Attomies  alone  have  been  accustomed 
to  practise,  would  be  a  question  of  some  difficulty ;  but 
is  very  unlikely,  it  may  be  hoped,  to  be  raised  in  practice- 
All  Barristers  may  attend  and  practise  at  sessions;  but  Barmten. 
it  is  not  usual  for  any  to  do  so  on  other  than  their 
own  circuits,  or  on  special  retainers.  King's  Counsel  and 
Serjeants  do  not  usually  appear  at  sessions,  it  being  con- 
sidered infra  dignitatem,  unless  by  special  retainer ;  but 
to  Barristers  without  the  bar  there  is  no  exception,  so 
that  the  Counsel  be  not  a  member  of  the  court,  as  justice ; 
Or  officer  of  the  court,  as  clerk  of  the  peace. 

The  practice  of  Attomies  at  sessions  is  either  in  the  Attomio. 
joint  characters  of  Advocates  and  Attomies,  where  the  bar 
do  not  attend,  or  simply  as  Attomies,  advising  and  assist- 
ing their  clients,  and  instructing  counsel  In  general, 
every  Derson  regularly  admitted  and  enrolled  as  an  Attor- 
ney of  one  of  the  courts  at  Westminster  is  entitled  to 
practise  at  the  sessions;  unless  he  be  clerk  of  the  peace, 
or  his  deputy,  or  under-sheriff,  or  his  deputy,  in  which 
ease,  if  he  shall  act  as  a  Solicitor,  Attorney,  or  Agent, 
in  any  General  or  Quarter  Session  of  the  reace  of  the 
county  or  place  where  he  shall  execute  his  office,  he  will 
forfeit  50/.  (j) 

The  right  to  practise  at  the  sessions  is,  however, 
strictly  confined  to  those  who  have  been  admitted  and 
enrolled  as  Attomies.  Thus  it  is  enacted,  that  "  no  per- 
son shall  act  as  a  Solicitor,  Attorney,  or  Agent,  or  sue 
out  any  process  at  any  General  or  Quarter  Session  of  the 
Peace,  without  being  admitted  and  enrolled  according  to 
law,  on  pain  to  forfeit  50/.  to  him  that  shall  sue  within 
twelve  months,  with  treble  costs  ;"  and  if  an  Attorney 
or  Solicitor  shall  permit  any  person  not  admitted  and 
enrolled,  to  make  use  of  his  name  in  such  session,  he 
shall  be  liable  to  a  like  penalty,  (k) 

To  entitle  a  party  to  admission  as  an  Attorney,  he 
must  be  bound,  by  contract  in  writing,  to  serve  as  a  clerk 
for  the  space  of  five  years  to  an  Attorney  duly  sworn  and 


(j)  22  Geo.  2.  c.  26.  (A:)  Id.  ibid. 

t;   2 
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admitted,  (l)  unless  he  has  taken  the  degree  of  bachelor 
of  arts  or  of  law  in  the  university  of  Oxford,  Cambridge, 
or  Dublin,  within  four  years,  in  which  case  a  binding  tor 
three  years  will  suffice,  (m)  During  the  term,  the  clerk 
must  serve  the  whole  time  with  his  master,  except  that 
he  may  serve  one  year  with  his  agent,  or  one  year  as 
pupil  to  a  practising  Barrister,  or  certificated  Special 
Pleader,  (n)  Service  for  a  part  of  the  time  with  another 
Attorney,  even  with  the  master's  consent,  will  not  suffice, 
unless  in  case  of  death,  or  of  special  circumstances  under 
which  an  assignment  may  be  sanctioned  by  the  court  in 
which  he  seeks  admission,  (o)  And  he  must  be  admitted, 
sworn,  and  enrolled,  before  he  can  act  as  an  Attorney,: 
under  a  penalty  of  50/.  and  being  disabled  thereafter. 
But  Quakers  may  be  admitted  on  their  affirmation,  (p) 

Admission,  and  inrolment,  presupposing  a  compliance 
with  all  the  conditions  enacted  by  statute,  such  as  the 
payment  of  stamp  duties,  &c  it  is  unnecessary  to  notice 
those  which  are  imposed  on  articles  of  clerkship,  or  any 
others  which  may  be  necessary  in  the  process  or  qualify- 
ing to  act  as  Attornies,  merely  as  duties ;  but  it  must  be 
observed  that  every  Attorney,  to  entitle  himself  to  prac- 
Certificate  nc-  tise  in  that  capacity,  must  "  annually  take  out  a  certificate 
ceisary.  from  the  commissioners  of  stamps,  under  a  penalty  of  50/. 

and  being  disabled  to  practise."  (q)    Any  Attorney,  there- 
fore, who  may  have  omitted  to  take  out  such  certificate, 
has  forfeited  his  right  to  act  in  that  capacity  in  the  Court 
of  Quarter  Session,  (r) 
Attorney  having      it  js  almost  unnecessary,  in  the  last  place,  to  observe, 
thero^notV  ^^  any  Attorney  who  has  been  struck  off  the  rolls  of  the 
lowed  to  practise,  courts  above,   as  sometimes  occurs,   for  dishonourable 
practices,  although  not  especially  provided  against  by  any 
positive  law,  is  no  longer  an  Attorney  of  such  superior 
courts,  and  cannot,  therefore,  be  permitted  to  practise  in 
the  inferior  ones,  and,  of  course,  is  not  admissible  in  that 
of  the  Quarter  Session  of  the  Peace ;  and  no  person  con- 
victed of  felony,  or  other  infamous  crime,  will  be  allowed 
to  practise,  (s)  r( 


(/)  2  Geo.  2.  c.  23.  8.  5.  (m)  1  and  2  Geo.  4,  c.  48.  s^I. 

(n)  22  Geo.  2.  c.  26 ;  1  and  2  Geo.  4.  c.  48.  s.  2. 
(o)  Ex  parte  Hill,  7  T.  R.  456. 
lp)  2  Geo.  2.  c.  23.  (a)  22  Geo.  2.  c.  46. 

(r)  37  Geo.  3.  c.  90;  39  and  40  id.  c.  72;  48  id.  c.  149.  and  54.  id. 
2.  44. 
(*)  Ex  parte  Brownall,  Cowp.  829. 
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Under  the  term  fees,  it  is  not  to  be  presumed  that  any  Fees,  Ac 
thing  relative  to  the  remuneration  to  counsel  for  their 
assistance,  or  other  voluntary  payments,  of  which  the  law 
takes  no  cognizance,  can  have  place  here.  Fees,  as  they 
appertain  to  the  present  subject,  are  such  payments  as 
the  law  allows,  or  prohibits,  to  persons,  who,  by  their 
offices  or  their  callings,  are  in  some  way  or  other  appur- 
tenant to  the  Court  of  Sessions  of  the  Peace.  They 
chiefly  relate  to  the  officers  of  the  court,  properly  so 
called,  to  witnesses,  and  to  Attornies.  Enough  has 
already  been  said  respecting  this  subject,  as  it  applies  to 
the  superior  constituent  parts  of  the  Court  of  Session ; 
any  consideration  of  the  fees  to  constables  and  others,  in 
the  various  preliminary  steps  of  prosecution,  anterior  to 
the  sitting  of  the  court,  is  foreign  to  the  purpose  here; 
those  which  the  sheriffs  used  to  demand  on  the  acquittal ' 
or  discharge  of  a  prisoner  have  long  been  abolished ;  (t) 
those  which  are  allowed  to  the  clerk  of  the  peace  at  the 
commencement  of  the  proceedings  before  the  court,  are 
regulated  by  a  statute  before  noticed  ;(u)  and  by  an- 
other,^) all  prison  fees,  except  in  the  King's  Bench, 
the  Fleet,  the  Palace  Court,  and  the  Marshalsea  prison, 
-are  entirely  abolished;  and  all  fees  paid. to  the  clerks  of 
assize,  of  the  court,  of  the  peace,  or  their  deputies,  as 
.well  on  the  acquittal  as  other  discharge  of  a  prisoner,  are 
.done  away,  and  the  officers  forbidden  to  receive  them  : 
and  any  transgressions  of  these  regulations  are  declared 
to  be  misdemeanors  in  the  parties  demanding  them,  and 
punishable  accordingly.  To  indemnify  the  officers,  how- 
ever, it  is  provided  by  the  same  statute  that  they  shall  be 
paid  out  of  the  county  rate  sums  proportioned  to  the 
amount  of  the  fees  they  have  been  accustomed  to  receive. 

Fees  (for  so  the  sums  have  been  frequently,  though  er- 
roneously,  denominated,  which  are  given  with  subpoenas  to 
secure  the  attendance  of  witnesses)  demand  but  very  brief 
notice.  It  has  been  frequently  decided,  that,  in  civil 
cases,  a  witness  is  not  bound  to  attend,  in  pursuance  of 
a  subpoona,  unless  a  tender  be  made  to  cover  all  the 
reasonable  expenses  of  his  journey  and  necessary  stay.(w) 
Attendance  upon  criminal  prosecutions  stands  on  a  differ- 
ent ground.     In  cases  of  felony,  and  of  certain  aggravated 


(t)  14  Geo.  3.  c.  23.      (w)  57  Geo.  3.  c.  91.      (v)  55  Geo.  3.  c.  50. 
(id)  Fuller  v.  Prentice,  lH.l).  49.      Holme  v.  Smith,  Marsh.  K. 
410. 
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misdemeanors,  the  prosecutor  and  witnesses,  on  petition- 
ing the  court,  will  be  allowed  reasonable  expenses,  not 
only  for  their  journey,  8cc.  but  if  poor,  for  loss  of  time 
also;(x)  it  therefore  appears  that,  in  such  cases,  the 
necessity  for  making  any  advance  of  money  with  a  sub- 
poena is  rather  a  mere  matter  of  prudence,  in  order  to 
prevent  the  witness  from  being  impeded,  for  want  of 
the  means  of  travelling,  than  of  necessity ;  neverthe- 
less it  should  not  pass  unnoticed  that  the  statute,  which 
says  that  subpoenas  may  be  served  tcin  any  part  of  the 
kingdom,"  provides,  that  no  attachment  shall  issue  for 
disobedience,  unless  reasonable  charges  of  going  to,  and 
returning  from,  the  place  of  trial,  snail  have  been  ten- 
dered, (y)  This  was  doubtless  inserted  with  a  view  to  the 
very  great  distances  to  which  witnesses  might  occa- 
sionally be  called  under  the  authority  of  this  statute, 
without  the  means  of  bearing  their  expenses  until  they 
could  make  application  for  recompence. 

The  compensation,  however,  provided  by  statute  for 
the  attendance  of  witnesses  in  cases  of  misdemeanor  is 
limited  to  the  cases  enumerated  in  the  recent  act,  which 
will  be  considered  hereafter ;  and  therefore  in  criminal 
prosecutions  for  other  misdemeanors  it  behoves  the  pro* 
secutor,  in  order  to  secure  the  attendance  of  his  witnesses* 
to  tender  them  sufficient  to  cover  all  reasonable  expenses, 
Respecting  the  demands  of  Attornies  upon  their  clients, 
it  is  sufficient  here  to  observe,  that  they  are  compelled  by 
statute  (z)  to  deliver  their  bills,  duly  signed,'  a  month 
before  they  can  commence  an  action  for  payment;  and 
that  this  provision  extends  to  charges  for  business  done  at 
the  sessions  of  the  peace,  as  well  as  in  the  superior 
courts,  (u)  and  such  bill  for  such  business  is  subject  to 
taxation,  in  the  same  manner  as  in  other  cases*  (b)  This 
observation  is  elicited  by  the  notorious  practice  of  persons 
acting  in  the  capacity  of  Attornies  at  sessions  of  the 
peace,  who  are  not  qualified  by  a  compliance  with  the 
requisites  of  the  statutes,  who  therefore  do  not  presume 
to  act  in  the  other  courts ;  and  who,  it  appears  by  the 
decisions  above  referred  to,  cannot  enforce  the  payment  of 
any  remuneration  for  their  services  in  that  of  the  sessions 
of  the  peace. 

rx\  18  Geo.  3.  c.  19 ;  7  Geo.  4.  c.  64.  s.  23. 

to  l  45  Geo.  3.  c.  92.  (2)  2  Geo.  3.  c.  3. 

fa)  Clarke  v.  Donavan,  5  T.  R.  694. 

[b)  Ex  parte  Williams,  4  T.  R.  406. 
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CHAPTER  HI. 

pF  THE  JURISDICTION  AND  PRELIMINARY  PROCEED- 
INGS OF  THE  COURT  OF  QUARTER  SESSIONS. 

§  1.  Of  the  Matters  over  which  the  Court  of  Quarter  Sessions 

exercise  Jurisdiction. 
~  2.  Of  the  Time  and  Form  of  opening  the  Court,  taking 

Oath,  &c. 

-  3.  Of  calling  the  Grand  Jury ;  swearing  and  charging  them, 

and  their  Jurisdiction  to  prevent  Offences. 

-  4.  Of  dividing  the  Court  of  Sessions. 

§  1.    OF    THE    MATTERS    OVER    WHICH     THE    COURT     OF 
QUARTER    SESSIONS    EXERCISE    JURISDICTION. 

The  jurisdiction  of  the  Court  of  Quarter  Sessions  is 
criminal  and  civil,  and  arises  from  the  commission  of 
the  peace  itself,  as  settled  under  18  Edw.  3.  c  2.  and 
34Edw.3.  c.  1.  and  from  the  express  provisions  of  nu- 
merous statutes. 

By  their  commission,  justices  in  session  are  directed  to  Offences  over 
hear  and  determine  "  all  felonies,  poisonings,   enchant-  which  the  ses- 

,  .  .  •         .        *  7         i.   ii*        '    sions  have  luns- 

ments,    sorceries,    arts  magic,    trespasses,    iorestallings,  diction  by  the 
regratings,    engrossings,    and  extortions,    and   all  other  terms  of  their 
crimes  and  offences,  of  which  such  justices  may,  or  ought,  «w»mi*»n. 
lawfully  to  inquire."     Under  the  term    "felonies"  they 
have  authority  to  try  murder  and  manslaughter,  although 
not  specially  named,  (a)  but  they  have  been  held  to  have 
no  jurisdiction  over  forgery.  (6)    Under  the  term  trespasses, 
they  have  authority  to  try  all  misdemeanors  which  either 
involve  a  breach  of  the  peace,  or  have  a  tendency  to  pro- 
duce it ;  among  which  latter  class  conspiracies  have  been 
included,  (c)     It  had,  indeed,  been  holden,  that  they  have 
no  power  to  try  perjury,  when  the  offence  is  prosecuted 
at    common    law;(d)    though   if   it  be   indicted   under 
5  Eliz.  c.9.  (which  rarely  if  ever  happens)  they  have  juris- 


Hawk.  b.  2.  c.  8.  s.  33.  (A)  Hawk.  b.  2.  c.  8.  s.  38. 

The  King  v.  Rispal,  3  Burr.  R.  1320. 
Hawk.  b.  2.  c.  8.  s.  38. 
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diction  over  it  by  the  express  words  of  the  statute.  They 
have  no  jurisdiction  to  hear  and  determine  treason,  mis- 
prison of  treason,  or  praemunire,  though  they  may  cause 
parties  accused  of  those  offences  to  be  arrested,  and  may 
examine  and  commit  them. 

It  seems  to  be  now  clear  that  justices  of  the  peace  may 
try  offences,  though  created  by  statute  since  the  institu- 
tion of  their  office,  unless  there  is  some  special  direction 
that  the  offence  shall  be  heard  and  determined  before 
another  tribunal,  (e)  Where,  indeed,  a  statute  limits  an 
offence  to  be  tried  before  justices  of  oyer  and  terminer ',  the 
sessions  cannot  try  it ;  for,  though  justices  of  the  peace 
are  authorized  to  hear  and  determine,  they  are  not  what 
the  law  intends  by  justices  of  oyer  and  terminer,  as  there 
is  a  distinct  commission  of  that  name.  (f)  Where,  how- 
ever, a  statute  creates  a  misdemeanor,  and  directs  that 
the  offender  shall  be  committed  unto  the  next  Court  of 
Oyer  and  Terminer,  Great  Session,  or  Gaol  Delivery ;  and, 
in  case  of  indictment  found,  shall  plead,  and  be  tried 
without  traverse,  he  may  be  prosecuted  at  the  Court  of 
Quarter  Sessions,  (g)  In  the  result  it  appears  that  the 
sessions  have  power  to  try  all  indictable  offences,  whether 
by  common  law  or  statute,  with  the  exception  of  treason, 
misprison  of  treason,  praemunire,  forgery,  and  perjury  at 
common  law ;  and  the  two  last  exceptions  are  not  capable 
of  being  referred  to  any  principle,  as  the  reason  assigned, 
that  they  do  not  directly  tend  to  produce  breaches  of  the 
peace,  would  equally  apply  to  many  other  offences  over 
which  the  sessions  have  undoubted  jurisdiction.  In  a  case 
where  a  question  was  raised,  whether  the  sessions  had 
power  to  try  an  indictment  for  a  solicitation  of  a  party  to 
steal,  (A)  Lord  Kenyon  said,  "  I  am  clearly  of  opinion  that 
it  is  indictable  at  the  Quarter  Sessions,  as  falling  in  with 
that  class  of  offences  which,  being  violation  of  the  law 
of  the  land,  have  a  tendency,  as  it  has  been  said,  to  a 
breach  of  the  peace,  and  are  therefore  cognizable  by  that 


(e)  See  the  King  v.  Cock,  4  M.  and  S.  71.  The  contrary  is  laid 
down  in  some  of  the  books ;  but  the  principle  of  this  decision  seems 
conclusive  on  the  subject. 

[/)  1  Hale,  165. 

left  The  King  v.  Cock,  4  M.  and  S.  71. 

(A)  The  King  v.  Hiffgins,  2  East,  R.  18.     To  this  exception  the 
case  of  usury  should  be  added,  according  to  the  Queen  v.  Smith 
2  Ld.  Raym.  1144 ;  but  it  is  not  now  usual  to  proceed  criminally  for 
usury;  and  the  principle  of  the  modern  cases  is  clearly  at  variance 
with  the  old  decision. 
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jurisdiction.  To  this  general  rule  there  are,  indeed,  two 
exceptions, — forgery  and  perjury  :  why  excepted  I  know 
not,  out,  having  been  expressly  so  adjudged,  I  will  not 
break  through  the  rules  of  law.  No  other  exceptions, 
however,  have  been  allowed,  and,  therefore,  this  falls 
within  the  general  rule." 

But  although  the  justices  in  sessions  have  thus  juris- 
diction over  almost  all  offences  inferior  to  treason,  it  is 
not  the  practice  for  them  to  try  any  capital  felonies, 
unless  in  sessions  holden  under  charters  wnere  the  power 
of  life  and  death,  according  to  the  familiar  expression,  is 
specifically  entrusted  to  the  judges.  In  this  forbearance 
they  only  act  on  the  caution  given  in  their  commission, 
"  that  if  a  case  of  difficulty  shall  arise,  they  shall  not 
proceed  to  give  judgment,  except  in  the  presence  of  some 
justice  of  one  of  the  benches,  or  of  assize."  This  cau- 
tion does  not  preclude  them  from  proceeding  to  judg- 
ment if  they  think  fit  so  to  do  ;  and  even  in  capital  cases 
their  judgment  would  be  valid  until  reversed  for  real 
error.  («)  In  practice,  however,  scarcely  any  felony, 
except  simple  larceny,  or  offences  partaking  01  the  cha- 
racter of  larceny,  without  its  special  aggravations,  is 
heard  at  the  sessions ;  more  serious  cases  being  uniformly 
remitted  for  trial  to  the  assizes. 

The  civil  jurisdiction  of  the  Court  of  Quarter  Sessions 
includes  several  matters  in  which  it  has  original  jurisdic- 
tion ;  and  many  more  in  which  it  has  appellant  jurisdic- 
tion over  penal  convictions,  orders  of  justices,  and  matters 
connected  with  the  administration  of  the  poor  laws,  the 
vagrant  laws,  and  the  highway  acts,  which,  being  given 
by  particular  statutes,  cannot  be  referred  here  to  any  ge- 
neral principle,  but  will  be  hereafter  discussed  in  their 
various  branches. 

§2.     OF     THE     TIME     AND     FORMALITY     OF     OPENING 
THE    COURT,    TAKING    OATHS,    &C. 

The  court  should  assemble  before  twelve  at  noon  on  the  Time  of  as- 
day  for  which  it  is  summoned,  in  order  that  persons  who  ambling. 
desire  to   take  the   oaths   of  supremacy,  abjuration,  or 
office,  may  comply  with  the  statutes  which  enjoin  them. 
The  session  is  then  usually  proclaimed  by  a  bailiff  in  the 
following  terms : 


(i)  2  Hale,  46  > 


m 


Proclamation. 


Statutes  to  be 
read. 


Fallen  into 
disuse. 


Oaths  to  be 
taken,  and 
declaration. 
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*  O  yez,  0  yez,  O  yez,— The  King's  justices  do  strictly  charge  and 
command  all  manner  of  persons  to  keep  silence,  while  the  King's 
commission  of  the  peace  for  this  county  of  — —  is  openly  read,  upon 
pain  of  imprisonment. 

Then  the  Commission,  the  King's  Proclamation  against 
profaneness,  &c.  and  the  several  statutes  which  are  di- 
rected to  be  read  at  the  sessions,  ought  in  strictness  to  be 
read  by  the  clerks  of  the  peace,  and  town  clerks  respect- 
ively, in  an  audible  voice.  These  were  principally  the 
following  : — 5  Eliz.  c.  1.  against  popery  ;  30  Car,  2.  q.  3. 
as  to  burying  in  woollen;  11  and  12  Will.  3.  c.  15.  as  to 
ale  measures;  1  Geo.  1.  c. 5.  as  to  riots ;  and  the  black 
act,  9  Geo.  1,  c.  22.  which  have  been  required  to  be  given 
in  charge  at  every  quarter  session ;  and  the  4  and  5  Will. 
and  Mar.  c.  24 ;  7  and  8  Will.  3.  c.  32 ;  3  and  4  Ann.  c. 
18.  and  3  Geo.  2.  c.  25.  concerning  jurors,  which  are  to  be 
read  in  Midsummer  sessions  yearly ;  and  2  Geo.  2.  c.  24. 
for  preventing  bribery  and  corruption  in  the  election  of 
members  of  parliament,  which  is  to  be  read  at  every  Easter 
'session. 

Some  of  these  have  been  repealed,  or  are  to  all  intents 
and  purposes  become  obsolete;  and  a  reasonable  apology 
may  be  made  for  the  general  disuse  into  which  the  prac- 
tice of  reading  others  of  them  is  fallen,  from  the  notoriety 
which  is  attached  to  many  of  them  that  are  still  in  full 
force,  as  well  as  from  the  pressure  of  business,  which  has  of 
late  been  greatly  augmented,  by  modern  statutes  having 
thrown  such  a  variety  of  additional  burdens  on  justices,  both 
in  and  out  of  sessions ;  an  augmentation  fully  recognized 
by  the  legislature  itself  in  express  terms,  in  the  preamble 
to  the  statute  hereinafter  more  particularly  to  be  noticed, 
for  enabling  every  Quarter  Session  of  the  Peace  to  divide 
itself  into  two  courts. (A) 

The  persons  who  attend  to  take  the  several  oaths  to 
l>e  made  are  next  called,  and  such  oaths  are  administered 
to  them  by  the  clerk  of  the  peace.  (/)  At  this  time  also 
the  declaration  substituted  for  the  sacramental  test,  by  9 


(k)  59  Geo.  3.  c.  28. 
•  (/)  Persons  qualifying  for  offices  are  directed  to  take  the  oaths 
.between  the  hours  of  nine  in  the  forenoon  and  twelve  at  noon,  and  not 
otherwise;  25  Car.  2.  c.  2;  1  Geo.  1.  c.  13.  It  has  been  held  a  suffi- 
cient compliance  with  the  statute,  however,  if  the  ceremony  of  admi- 
nistering the  oaths  of  qualification  for  offices  be  commenced  previous 
to  the  last  of  the  hours  of  limitation  appointed  by  the  statute,  and 
continued  till  all  are  sworn. 
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Geo.  4.  c.  17.  may  be  conveniently  made  and  substituted 
by  parties  admitted  to  office. 

The  oaths  of  allegiance,  supremacy,  &c.  themselves  have 
been  already  given  in  a  former  chapter ;  but  it  is  necessary 
to  notice  two  statutes  passed  in  the  late  King's  reign,  rela* 
tive  to  the  oaths  to  be  taken  by  persons  dissenting  from 
the  established  church.  The  former  of  these,  31  Geo.  3; 
c.  32.  relates  to  Roman  Catholics  who  laboured  under 
various  disabilities,  and  were  liable  to  numerous  penalties 
by  previous  statutes,  but  were  thereby  relieved  from  many 
of  these  upon  taking  the  oath  therein  prescribed,  (in)  By 
that  statute,  it  is  enacted  that  "  it  shall  be  lawful  for  per- 
sons professing  the  Roman  Catholic  religion,  personalty  to 
appear  in  the  Court  of  Chancery,  King's  Bench,  Common 
Pleas,  or  Exchequer,  at  Westminster,  or  in  any  court  of 
General  Quarter  Session,  of  and  for,  the  county,  city,  or 
place  where  such  person  shall  reside,  and  there  in  open 
court,  take,  make,  and  subscribe  the  following  declaration 
find  oath,"  videlicet : 

I,  A.  B.  do  hereby  declare,  that  I  do  profess  the  Roman  Catholic  Catholics*  Oatfc 
religion. 

I,  A.  B.  do  sincerely  promise  and  swear  that  I  will  be  faithful,  and 
Jbear  true  allegiance  to  his  Majesty  King  George  the  Third,  and  him 
will  defend,  to  the  utmost  of  my  power,  against  all  conspiracies  and 
attempts  whatever  that  shall  be  made  against  his  person,  crown  or 
dignity ;  and  I  will  do  my  utmost  endeavour  to  disclose  and  make 
known  to  his  Majesty,  his  heirs  and  successors,  all  treasons  and 
traitorous  conspiracies  which  may  be  formed  against  him  or  them  ; 
and  1  do  faithfully  promise  to  maintain,  support,  and  defend,  to  the 
utmost  of  my  power,  the  succession  of  the  crown,  which  succession 
by  an  Act,  entitled,  'An  Act  for  the  further  limitation  of  the  crown, 
and  better  securing  the  rights  and  liberties  of  the  subject,'  is  and 
stands  limited  to  the  Princess  Sophia,  electress  and  duchess  dowager 
of  Hanover,  and  the  heirs  of  her  body,  being  protestants ;  hereby 
utterly  renouncing  and  abjuring  any  obedience  or  allegiance  unto  any 
other  person  claiming,  or  pretending  a  right  to,  the  crown  of  these 
realms  ;  and  I  do  swear  that  I  do  reject  and  detest  as  an  unchristian 
and  impious  position,  that  it  is  lawful  to  murder  or  destroy 
any  person  or  persons  whatever,  for  or  under  the  pretence  of 
their  being  heretics  or  infidels ;  and  also  that  unchristian  and 
impious  principle,  that  faith  is  not  to  be  kept  with  heretics  or 
infidels ;  and  I  further  declare,  that  it  is  not  an  article  of  my  faith, 
and  that  J  do  renounce,  reject,  and  abjure  the  opinion,  that  princes 
excommunicated  by  the  Pope  and  Council,  or  any  authority  of  the 
See  of  Rome,  or  by  any  authority  whatsoever,  may  be  deposed  or 
murdered  by  their  subjects,  or  any  person  whatsoever;  and  I  do 
promise  that  I  will  not  hold,  maintain,  or  abet,  such  opinion,  or  any 
other  opinions  contrary  to  what  is  expressed  in  this  declaration ;  and  , 
I  do  declare  that  I  do  not  believe,  that  the  Pope  of  Rome,  or  any  .   . 


(m)  This  oath  is  directed  to  be  taken  between  nine  in  the  morning 
and  two  in  the  afternoon. 
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Other  foreign  prince;  prelate,  state,  or  potentate,  hath,  or  ought  to 
have,  any  temporal  or  civil  jurisdiction,  power,  superiority,  or  pre- 
eminence, directly  or  indirectly,  within  this  realm ;  and  I  do  solemnly, 
in  the  presence  of  God,  profess,  testify,  and  declare,  that  I  do  make 
this  declaration,  and  every  part  thereof,  in  the  plain  and  ordinary 
sense  of  the  words  of  this  oath,  without  any  evasion,  equivocation,  or 
mental  reservation  whatever,  and  without  any  dispensation  already 
granted  by  the  Pope,  or  any  authority  of  the  See  of  Rome,  or  any 
person  whatever:  and  without  thinking  that  I  am,  or  can  be, 
acquitted  before  God  or  man,  or  absolved  of  this  declaration,  or  any 
part  thereof,  although  the  Pope  or  any  other  person,  or  authority 
whatsoever,  shall  dispense  with  or  annul  the  same,  or  declare  that  it 
was  null  or  void. 
So  help  me,  God. 

Oath  to  be  made      This  declaration  and  oath  must  be  subscribed  by  the 
a  record.  person  taking  and  making  the  same  with  the  name  at 

length,  if  such  person  can  write ;  or  with  his  mark,  the  name 
being  written  by  the  officer,  where  such  person  cannot 
write ;  adding  his  title,  addition,  and  place  of  abode,  and 
the  same  is  directed  to  remain  in  the  court  of  record, 
certificate  good  And  it  is  further  enacted  that  the  proper  officer  with 
evidence.  whom  the  custody  of  such  record  shall  remain,  shall  make, 

subscribe,  and  deliver  a  certificate  of  the  declaration  and 
oaths  having  been  duly  made  and  subscribed,  to  the 
person  who  shall  have  made  and  subscribed  the  same, 
if  demanded,  for  which  certificate  there  shall  be  paid  no 
greater  fee  than  2$. ;  and  such  certificate,  upon  proof  of 
the  certifier's  hand,  and  that  he  acted  as  such  officer, 
shall  be  competent  evidence  of  such  person's  having  duly 
made  and  subscribed  such  declaration  and  oath,  unless 
the  same  shall  be  falsified. 
Protestant  The  other  statute,  to  which  allusion  was  lately  made,  is 

Dissenters.        the  52d  Geo.  3.  c.  155.  which  was  enacted  for  the  pro- 
tection of  Protestant  Dissenters ;  the  former  statutes  for 
that  purpose  (n)  not  having  been  considered  as  sufficiently 
Places  of  wor-  .  explicit.     By  the  last  mentioned  statute  it  is  enacted 
shipofProtestant  that  u  No  congregation  or  assembly  for  religious  worship 
issen  ».        ^  protestants  (at  which  there  shall  be  present  more  than 
twenty  persons,  beside  the  immediate  family  and  servants 
of  the  person  in  whose  house,  or  upon  whose  premises, 
such  meeting  shall  be  had)  shall  be  permitted  unless  and 
until  the  place  of  such  meeting,  if  the  same  shall  not  have 
been  registered  under  any  former  act,  shall  have  been  cer- 
tified to  the  bishop  of  the  diocese,  or  archdeacon,  or  to 
To  be  certified    the  justices  at  the  General  or  Quarter  Sessions ;  and  all 
by  the  Sessions,  places  of  meeting  so  certified   by  the  bishop   or  arch- 


(»)  1  Wm.  ami  M.  c  18  ;   and  in  Geo.  X  c  1%. 
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deacon's  court,  shall  be  returned  by  such  court  once  in 
each,  year  to  the  Quarter  Sessions;   and  all  places  of  To  be  returned 
meeting  certified  to  the  Quarter  Sessions  shall  be  returned  J01!]!!!!^'^ 
once  in  each  year  to  the  bishop  or  archdeacon:  and  thedoiM.  *" 

bishop  or  registrar,  or  clerk  of  the  peace,  shall  give  a  cer- 
tificate thereof  to  such  persons  as  shall  demand  the  same, 
on  payment  of  2s.  6d.  &c.  &c. 

On  compliance  with  these  directions   respecting  the  Exemption  from 
house  of  meeting,  the  statutes  declare  that,  "  all  teachers*  p*mW«*» 
and  preachers,  and  persons  resorting  to    any  place  of 
worship  thus  certified,  shall  be  exempt  from  all  penalties, 
under  statutes  relative  to  religious  worship,  on  condition 
of  taking  the  oaths  prescribed  by  19  Geo.  3.  c.  44.  when  Justice  may  ra- 
thereunto  required  by  any  justice  of  the  peace ;  of  which  <iu.,r?  <H«*»ting 
taking  of  the  said  oaths,  the  said  justice  shall  give  a  cer-  IX^'iSbt.10 
tificate  according  to  a  form  therein  prescribed,  which 
certificate  shall  be  conclusive  evidence ;  and  any  person  Any  penoo  may 
may  require  a  justice  of  the  peace  to  administer  the  said  re^V,elaljl,,ti<* 
oaths.".  So  that,  as  the  law  stands  now,  all  doubts  respect- Jj^fc^ite,rthe 
ing  the  discretionary  power  of  justices  in  session  to  judge 
of  the  qualifications  of  persons  offering  to  take  the  oaths, 
and  to  accept,  or  reject  them,  appear  to  be  done  away* 

The  administration  of  these  oaths  of  qualification  and.  Constables 
indemnity  being  concluded,  it  is  usual,  in  the  next  place, calIcd' 
for  the  clerk  of  the  peace  to  call  over  the  constables  of 
hundreds,  and  of  parishes,  &c.(o)   which  is  commonly 
done  (with  respect  to  the  defaulters  on  the  first  call)  a  Defaulter*, 
second,  and  even  a  third  time.    On  their  failing  to  answer 
at  the  third  call  to  the  name  of  their  respective  parishes 
for  which  they  serve,  the  court  will  set  a  fine  on  the 
defaulters. 

§3.    OF   THE    CALLING    THE    GRAND     JURY,     SWEARING 
AND    CHARGING    THEM,     AND    THEIR    DUTIES. 

The  clerk  of  the  peace  (or  in  cities  and  towns  corporate 
the  town  clerk)  next  proceeds  to  call  the  names  of  those 
who  are  returned  to  serve  on  the  Grand  Jury ;  whose 
qualifications,  we  have  already  seen,  are  now  the  same 
with  those  of  the  Petty  Jurors.  ( p)  If  any  of  the  parties 
so  called  are  aliens ;  or  outlaws,  even  on  civil  process ;  or 
attainted  of  treason  or  felony ;  or  convicted  of  any  in- 
famous crime ;  a  prisoner,  or  party  bound  to  answer  a 
charge  may  object  to  them  in  the  first  instance  for  cause  ; 


(o)  See  ante,  p.  60.  (p)  Ante,  p.  63. 
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Or  if  he  discover  it  after'  a  bill  has  been  found  against  him, 
may  plead  it  in  avoidence  of  the  finding,  (q)  If  the 
names  of  improper  persons  are  inserted  in  the  panel,  it 
may  be  reformed,  at  the  discretion  of  the  court,  by  ex- 
cluding their  names  and  inserting  others  in  their  room  ;(r) 
and  it  is  even  said  that  this  power  extends  to  the  dismis- 
sal of  a  Juror  who  has  been  sworn,  on  the  discovery  that 
he  is  an  improper  person,  (s)  On  the  other  hand,  if  any 
of  the  parties  summoned  have  any  claim  of  exemption  by 
law  or  courtesy,  they  must  now  submit  their  claim  to  the 
chairman.  (0  In  practice  it  is  not  uncommon,  and  may 
be  discreet  and  proper,  when  the  names  are  called  over, 
for  the  court  to  direct  the  names  of  all  those  to  be  omit- 
ted who  reside  in  a  particular  district,  in  which  matter  of 
prosecution  has  arisen  calculated  to  excite  feelings  in  the 
inhabitants  inconsistent  with  the  calm  and  impartial  ad- 
ministration of  justice. 
Number  sworn.  The  number  called  and  sworn  on  the  Grand  Inquest 
should  not  be  less  than  thirteen,  nor  more  than  twenty- 
three  ;  not  less  than  thirteen,  because  every  bill  must  be 
found  by  twelve  at  least ;  not  more  than  twenty-three, 
for  if  a  number  amounting  to  two  full  Juries  were  sworn) 
there  might  be  an  equal  division.  At  sessions,  after 
sixteen  or  seventeen   names  have  been  called,   and  the 

Jiarties  have  appeared,  it  is  not  unusual  to  consider  the 
nquest  as  complete,  and  to  dismiss  all  others  attending 
on  their  summons. 

The  Grand  Jurors  who  remain  to  serve,  having  taken 
their  places  in  the  box  assigned  to  them,  the  following 
bath  is  administered  by  the  clerk  of  the  peace,  first  to  the 
foreman,  thus : — 

Oath.  You,  as  foreman  of  this  inquest,  shall  diligently  inquire,  and  true 

presentment  make,  of  all  such  matters  and  things  as  shall  be  given 
you  in  charge.  The  King's  council,  your  fellows',  and  your  own, 
you  shall  keep  secret.  You  shall  present  no  man  for  envy,  hatred, 
or  malice;  neither  shall  you  leave  any  man  unpresented  for  fear, 
favour,  or  affection,  or  hope  of  reward ;  but  you  shall  present  all 
things  truly  as  they  come  to  your  knowledge,  according  to  the  best 
of  your  understanding.  So  help  you  God. 

Then  the  rest  of  the  Grand  Jury,  by  three  at  a  time,  in 
order,  are  sworn  in  the  following  manner : 

The  same  oath  which  your  foreman  hath  taken  on  his  part,  you, 
and  every  of  you,  shall  well  and  truly  observe  and  keep  on  your 
parts.  So  help  you  God. 

rgr)  Hawk.  b.  2.  c.  25.  s.  16  ;  2  Hale,  156. 

V)  Hawk.  b.  2.  c.  25.  s.  32. 

[s)  Lamb.  400;    1  Shaw,  632.  (t)  See  ante,  p.  63,  61. 
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--  The  Grand  Jurors  having  all  beien  sworn,  it  is  the  duty  cbaigetotht 
of  the  Chairman  of  the  Session  to  deliver  his  charge  to  Grand  Jury. 
them,  (u) 

The  charge  being  concluded,  the  course  is  to  call  the  Recognisances 
recognizances,  especially  such  as  are  to  prosecute  and  called, 
give  evidence,  that  so  oills,  which  have  not  been  pre- 
viously prepared,  may  be  drawn  by  the  clerk  of  the  peace. 

The  bills,  as  they  are  prepared,  that  is  to  say,  drawn 


(u)  Note  by  Mr.  Dickenson. — It  is  much  to  be  lamented  that  this 
part  of  die  chairman's  duty  is  very  frequently  altogether  omitted, 
and  sometimes  performed  in  a  very  cursory,  and  even  slovenly 
maimer.  The  calendar  generally  presents  sufficient  occasion  for 
observations  on  the  general  state  of  morals  in  the  particular  district ; 
on  the  activity  ofjustices,  chief  constables,  and  all  other  officers  of  the 
peace ;  and  on  other  subjects  immediately  connected  with  the  duties 
of  the  day :  and  there  can  be  few  instances  of  a  session  occur,  in  which 
there  is  not  some  indictment  or  other  to  be  presented  to  the  jurors, 
on  which  some  information  may  not  be  convenient,  if  not  abso- 
lutely necessary.  Indictments  for  assault,  which  frequently  originate 
in  a  spirit  of  party,  malice,  or  revenge,  and  are  usually  one  item  in 
the  business  of  a  Quarter  Session,  present  a  fruitful  source  of  ob- 
servation ;  indictment  of  roads  another ;  and  some  modern  statutes 
(ex.gr.  those  which  respect  the  coin,  embezzlement  by  servants, 
friendly  societies,  saving  banks,  seditious  meetings,  and  the  regula- 
tion of  the  poor  of  all  descriptions)  comprehend  so  many  more  points 
of  discrimination,  as  it  is  no  disparagement  of  the  discernment  of 
such  persons  as  usually  compose  the  grand  juries  at  Quarter  Ses- 
sions, to  say,  must  be  much  above  their  comprehension,  without 
some  explanatory  remarks  from  the  chairman,  by  way  of  previous 
charge. 

These  observations  on  the  necessity  for  a  charge,  at  all  events, 
naturally  lead  to  some  consideration  of  the  sufficiency  of  the  chair- 
man to  discharge  this  duty,  and  therefore  to  introduce  a  decided 
reprobation  of  a  measure  introduced  into  some  counties,  of  the 
respective  justices  taking  the  chair  by  rotation.  Nothing  can  be 
more  subversive  of  regularity,  consistency  in  practice,  expedition  in 
business,  information  to  the  Jurors,  authority  over  the  advocates, 
or  satisfaction  to  the  country,  than  such  a  practice.  TVexecute  the 
various  duties  of  chairman  of  a  Quarter  Sessions,  as  they  "ought  to  be 
executed,  requires  the  personal  qualifications  of  some  legal  know- 

ae,  reasonable  experience,  an  acquaintance  with  forms  and 
nical  proceedings,  and  a  portion  of  that  decision  and  authority, 
which  can  only  be  acquired  by  a  confidence  in  the  possession  of  these 
qualities,  to  at  least  a  certain  degree.  Unless  the  chairman  possess 
these  requisites  to  some  extent,  the  Jury  can  receive  no  information, 
mexperienced  advocates  will  run  riot,  and  the  county  will  not  feel 
that  respect  for  the  court,  which  it  is  both  desirable,  and  useful,  that 
it  should  do.  It  leads  also  to  another  consequence,  which  ought 
neither  to  be  agreeable  to  himself,  or  the  bench,  or  the  suitors  of  the 
session,  viz.  that  the  clerk  of  the  peace,  being  the  onlypermanent- 
and  stationary  organ  of  the  court,  instead  of  its  minister,  becomes  its* 
master. 
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out  fairly  and  engrossed  on  parchment  (either  by  the  pro* 
secutor's  professional  adviser,  or  by  the  clerk  of  the  peace,) 
with  the  names  of  the  witnesses  written  on  the  backs  of 
them  respectively,  are  delivered  to  the  Grand  Jury,  and 
the  parties  bound  to  give  evidence  upon  them  being  sworn 
in  court,  are  sent  to  the  Grand  Jury  to  give  their  evi- 
dence. It  is  presumed,  of  course,  that  they  are  all  in 
attendance  for  these  purposes,  either  by  recognizance  or 
under  subpoena;  to  which  there  can  regularly  be  but  one 
exception,  and  that  arising  out  of  a  privilege  given  by  a 
statute,  (v)  to  prosecutors  of  offences  committed  within 
the  county  of  a  city,  or  town  corporate,  to  prefer  their 
indictments  before  the  Grand  Jury  of  the  county  adjoin- 
ing, at  the  assizes  for  the  same,  on  condition  of  entering 
into  recognizance  to  pay  the  extra  costs  incurred  by  such 
proceeding,  if  the  court  shall  so  direct.  In  the  case  of 
this  privilege  being  taken  advantage  of,  it  may  be  neces- 
sary to  notice  here,  that  the  prosecutor,  ten  days  before 
the  session,  must  give  to  the  defendant,  as  well  as  to  the 
witnesses,  notices  in  writing  to  that  effect. 
Duties  of  the  In  this  stage  of  the  proceedings,  a  few  words  on  the 

Grand  Jury.  j^y  0f  Grand  Juries  (and  which  may  well  make  part  of 
the  subject  of  the  chairman's  charge  to  them),  cannot  be 
considered  irrelevant.  It  has  been  laid  down  in  general 
terms  by  some  of  the  greatest  lawyers,  that  the  Grand 
Jury  ought  only  to  hear  the  evidence  for  the  King,  that  is 
to  say,  on  the  side  of  the  prosecution,  (to)  But  others 
have  received  this  position  with  some  qualifications,  (x) 
as  indeed,  it  ought  to  be ;  for  the  Inquest  are  sworn  to 
present  the  truth,  and  nothing  but  the  truth;  and  it 
may  so  happen,  that  they  may  not  be  able  to  elicit 
truth  from  the  witnesses  on  the  part  of  the  prosecution 
only,  and  they  may  actually  be  convinced  of  that  cir- 
cumstance. The  true  intention  seems  to  be  this,  viz. 
primd  facie  the  Grand  Jury  have  no  concern  with  any 
testimony  but  that  which  is  regularly  offered  to  them 
with  the  bill  of  indictment,  on  the  back  of  which 
the  names  of  the  witnesses,  as  we  have  observed,  are 
inserted;  their  duty  being  merely  to  inquire  whether 
there  be  sufficient  ground  Tor  putting  the  accused  party 
on  his  trial  before  another  Jury  of  a  different  descrip- 
tion. If  nothing  ambiguous  or  equivocal  appear  on  this 
testimony,  they  certainly  ought  not  to  seek  any  fur- 
ther ;  but  if  their  minds  be  not  satisfied  of  the  truth,  so 


(v)  38  Geo.  3.  c.  52.      (w)  2  Hale,  157.      (*)  4  Bla.  Com.  303. 
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far  as  is  necessary  for  their  preliminary  inquiry,  they  are 
not  prohibited  from  requiring  other  evidence  in  explana- 
tion of  mere  facts,  but  they  can  proceed  no  further ;  for 
that  would  be  to  try,  although  their  duty  is  confined 
merely  to  the  question,  "  whether  there  be  sufficient  pre- 
tence for  trial."  (y) 

The  Grand  Jury  are  sworn  to  inquire  pro  corpore  comi-  Limits  of  jurit- 
tatus,  and  therefore,  by  the  common  law,  cannot  regularly  di<?*on  to  *"• 
indict  or  present  any  offence,  which  does  not  arise  within  quireo  ° 
the  county  or  precinct,  for  which  they  are  returned. 

And  therefore  it  is  a  good  exception  to  an  indictment, 
that  it  doth  not  shew  that  the  offence  arose  within  such 
county  or  precinct,  unless  jurisdiction  be  given  by  special 
provision. 

And  it  seems  agreed,  as  a  general  rule  at  common  * 
law,  that,  let  the  nature  of  the  offence  indicted  be  what  it 
will,  whether  local  or  transitory,  as  seditious  words,  bat- 
tery, &c.  if  it  appear,  upon  plea  of  not  guilty,  to  have 
been  committed  in  a  different  county  from  that  in  which 
the  indictment  was  found,  the  party  shall  be  acquitted,  (z) 
The  Grand  Jury,  therefore,  cannot  regularly  inquire  of  a 
fact  done  out  of  the  county  for  which  they  are  sworn, 
unless  particularly  enabled  by  act  of  parliament. 

But  it  seems,  by  the  common  law,  if  a  fact  done  in  one 
county  prove  a  nuisance  to  another,  it  may  be  indicted  in 
either.  Also  by  the  common  law,  if  one  guilty  of  larceny 
in  one  county  carry  the  goods  stolen  into  another,  he 
may  be  indicted  in  either; — because  the  possession  con- 
tinuing constructively  in  the  party  robbed,  every  moment's 
continuance  of  the  trespass  is  as  much  a  wrong  as  the 
first  taking,  and  the  offence  is  therefore  complete  in 
both,  (a)  And  now,  by  a  recent  statute,  if  any  person 
having  stolen  or  otherwise  feloniously  taken  any  chattel, 
mouey,  or  valuable  security,  or  any  property  whatsoever, 
in  any  one  part  of  the  United  Kingdom,  shall  afterwards 
have  the  same  property  in  his  possession  in  any  other  part 
of  the  United  Kingdom,  he  may  be  dealt  with,  indicted, 
tried,  and  punished  for  larceny  or  theft  in  that  part  of  the 
United  Kingdom  where  he  shall  so  have  such  property,  in 
the  same  manner  as  if  he  had  stolen  or  taken  it  there,  (b) 

Among  the  recent  amendments  of  the  law,  there  are  also  Extension  of  th« 
other   provisions,  extending  the  power  of  Grand  Jurors  Power  °*  Pre" 
and  Courts  to  inquire  ot  offences  which  might  escape  countfes'by t  " 

statute. 

(y)  3  Inst.  25.  (z)  Hawk.  B.  2.  c.  25. 

(a)  Hawk.  B.  2.  c.  25.  \b)  7  and  S  Geo.  4.  c.  29.  s.  76. 
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punishment  under  the  strict  rules  of  the  common  law  as 
Accessaries.       to  the  locality  of  crime.    Thus,  it  is  provided,  that  acces- 
saries, both  before  and  after  the  fact,  to  felonies   com- 
mitted within  the  body  of  a  county,   may  be   indicted 
and  tried  either  in  the  county  where  the  principal  felony 
was  committed,  or  in  that  in  which   they  did  the  acts 
constituting  them  accessaries   to   such   felony,  (c)     And 
if  the  acts  so  constituting  them  accessaries  were  com- 
mitted on  the  high  seas,  or  in  foreign  parts,  they  may  be 
indicted  in  any  court  which  has  jurisdiction  to  try  the 
principal  felon,  as  if  their  offence  had  been  committed 
offences  on  the  in  the  same  place  with  the  principal  felony,  (d)    Thus,  for 
borders  of  conn  the  more  effectual  prosecution  of   offences  committed 
Ues'  near  the  boundaries  of  counties,  or  partly  in  one  county 

and  partly  in  another,  it  is  provided  that,  where  any  fe- 
lony or  misdemeanor  shall  be  committed  on  the  boundary 
or  boundaries  of  two  or  more  counties,  or  within  the  dis- 
tance of  500  yards  from  any  such  boundary  or  boundaries, 
or  shall  be  begun  in  one  county  and  completed  in  another, 
every  such  felony  or  misdemeanor  may  be  dealt  with,  in- 
quired of,  tried,  determined,  and  punished,  in  any  of  the 
said  counties,  in  the  same  manner  as  if  it  had  been  ao- 
Offences  or  tually  and  wholly  committed  therein,  (e)  And  further,  "  for 
joumies.  tj^  more  effectual  prosecution  of  offences  committed  during 

joumies  from  place  to  place,"  it  is  enacted  that,  where  any 
felony  or  misdemeanor  shall  be  committed  on  any  person, 
or  on  or  in  respect  of  any  property  in  or  upon  any  carriage 
whatever,  employed  on  any  journey,  or  on  any  person  or 
in  respect  of  any  property  on  board  any  vessel  whatever, 
employed  on  any  voyage  or  journey  upon  any  navigable 
river,  canal,  or  inland  navigation ;  such  felony  or  misde- 
meanor may  be  dealt  with,  inquired  of,  tried,  deter- 
mined, and  punished  in  any  county,  through  any  part 
whereof  such  carriage  or  vessel  shall  have  passed  in  the 
course  of  the  journey  or  voyage  during  which  such  felony 
or  misdemeanor  shall  have  been  committed,  in  the  same 
manner  as  if  it  had  been  actually  committed  in  such 
county.  And  in  all  cases  where  the  side,  centre,  or 
other  part  of  any  highway,  or  the  side,  bank,  centre,  or 
other  part  of  any  such  river,  canal,  or  navigation  shall 
constitute  the  boundary  of  any  two  counties,  such  felony 
or  misdemeanour  may  be  dealt  with,  inquired  of,  tried, 
determined,    and    punished    in   either   of  the  counties 


(c)  7  Geo.  4.  c.  64.  s.  10,  11.  (rf)  7  Geo.  4.  c.  64.  s.  10.  11. 
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through  or  adjoining  to  or  by  the  boundary7  of  fc&jp  part 
whereof  such  carriage  or  vessel  shall  have  passed  m  the 
course  of  the  journey  or  voyage  during  wnich  such  fe* 
lony  or  misdemeanor  shall  have  been  committed,  in  the 
same  manner  as  if  it  had  been  actually  committed  in  such 
county ."  (f) 

For  the  more  effectual  punishment  of  receipts  tft  stolen  Receivers  of 
goods,  it  has  also  been  recently  enacted,  "  That  if  any  «t0,en  s00*- 
person  shall  receive  any  chattel,  money,  valuable  secu- 
rity, or  other  property  whatsoever,  knowing  the  Baffle* 
to  have  been  feloniously  or  unlawfully  stolen,  taken,  oik 
tained,  or  converted,  every  such  pemott,  whether  changed 
as  an  accessary  after  the  fact  to  tne  felony,  or  with  a  sub- 
stantive misdemeanor  only,  may  be  dealt  with,  ind*ctedr 
tried,  and  punished  in  any  county  or  place  in  which  the 

Earty  guilty  of  the  principal  felony  or  misdemeanor  may 
y  law  be  tried,  in  the  same  manner  as  such  receiver  may 
be  dealt  with,  indicted,  tried,  and  punished  in  the  county 
or  place  where  he  actually  received  such  property." 

There  are  earlier  statutes  relating  to  the  trial  of  par*  Earlier  statutes. 
ticular  offences,  but  they  are  of  a  degree  which  remote* 
them  from  the  ordinary  practice  of  the  sessions.  When* 
ever  a  statute  authorizes  the  trial  of  ait  offence  in  a  dif* 
ferent  county  from  that  where  it  is  committed,  the  Grand 
Jury  acquire,  by  necessity,  a  right  to  present  it. 

The  Grand  Jury,  being  sworn,  proceed,  in  a  private  Dtfii,,era,i»»  °f 
room,  to  consider  the  bills  brought  before  them.  Al- u,e  GriU,d  Jur>- 
tboHgh  sworn  to  secrecy,  they  may,  in  cases  of  difficulty, 
allow  the  prosecutor  or  his  attorney  to  assist  them  by 
marshalling  the  evidence  and  examining,  the  witnesses. 
If  any  doubts  occur  on  points  of  law,  they  should  return! 
inter  court  and  obtain  the  opinion  of  the  Chairman.  A 
majority,  consisting  of  twelve  at  the  least,  i»  necessary 
to  find  the  bill ;  if  they  be  equally  divided,  or  the  ma- 
jority be  less  than  twelve,  it  is  thrown  out. 

If  a  person  whose  evidence  is  material  to  the  finding  witness  refusing 
of  a  bill  of  indictment,  refuse  to   go  before  the  Grand  to  give  evidence. 
Jary  to  give  evidence,  the  prosecutor  may  procure  a  sub*- 
posna  to  compel  him  thereto,  (g) 

A  Grand  Jury  must  find  a  true  bill,  or  no  billf  for  the  Form  of  finding. 
whole ;  which  is  now  usually  done  by  indorsing  on  it  the 
words  "  a  true  billy9  or  "  no> true  bill"  as  their  decision 
is;  and  if  they  take  upon  them  to  find  it  specially,  or 


nrr-  ■  -   -    -  - -     •  '  *  "        '      "  - ■   *■         ■* 
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/)  7  Geo.  4.  c.  64.  s.  13. 

g)  By  the  Court,  in  the  King  v.  Wittet,  6  T.  R.  895. 
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conditionally,  or  to  be  true  for  one  part  Only,  and  not  for 
the  rest,  the  whole  is  void,  and  the  party  cannot  be  tried 
upon  it,  but  ought  to  be  indicted  anew. 

But  this  rule  relates  only  to  cases  where  the  Grand  Jury 
take  upon  themselves  to  find  part  of  the  same  count  to  be 
true,  and  part  false,  and  do  not  either  affirm,  or  deny,  the 
fact  submitted  to  their  inquiry ;  but  where  there  are  two 
distinct  counts,  viz.  one  for  riot,  and  the  other  for  "an  as- 
sault, and  the  Grand  Jury  find  a  true  bill  as  to  the  assault, 
and  indorse  ignoramus  as  to  the  riot,  this  finding  leaves 
the  indictment,  as  to  the  count  found,  just  as  if  there  had 
been  originally  only  that  one  count,  every  count  contain- 
ing an.  integral  charge,  and  therefore  having  all  the  opera- 
tion of  a  distinct  bill.  (A) 

§4. 'OF    DIVIDING    THE    SESSION. 

When  the  proceedings  of  the  court  have  arrived  at  this 
stage,  the  order  of  the  arrangement  for  the  remainder 
must  be  regulated  in  every  case  by  local  convenience, 
and  that  convenience  will  of  course  be  influenced  by  the 
quantity  of  business  to  be  transacted,  and  the  time  which 
will  be  required  for  its  execution.  Where  the  jurisdic- 
tion is  extensive,  or  the  business  from  that,  or  any  other 
cause,  particularly  heavy,  advantage  will  probably  be 
taken  of  an  act  of  parliament,  (t)  which  empowers  the 
Court  of  Quarter  Session  to  divide  itself  into  two 
courts,  with  simultaneous  cognizance  of  offences,  and 
co-ordinate  authority  over  them,  in  all  cases  wherein  "  it 
shall  appear  to  the  Justices  probable  that  the  business  of 
the  session  will  occupy  more  than  three  days,  including 
the  day  of  their  assembling."  This  power  of  dividing,  it 
it  may  be  right  hereto  observe,  may,  according  to  the 
second  section  of  the  act,  either  be  exercised  at  each  par- 
ticular session,  as  the  necessity  for  it  shall  arise,  or  it 
inay  be  provided  for*  prospectively  for  any  number  of 
sessions  that  may  be  thought  convenient ;  and,  for  the 
effectual  execution  of  the  purposes  designed  by  it,  the 
Sessions  are  authorized  to  call  upon  the  Clerk  of  the  peace 
to  appoint  a  Deputy,  and  for  themselves  to  appoint  an 
additional  cryer  for  such  additional  court,  and  to  remu- 
nerate them  respectively  for  their  labours  by  order  on  the 
county  treasurer. 


(h)  The  King  v.  Fieldhouse,  Cowp.  325. 
(i)  55  Geo.  3.  c.  28. 
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To  whatever  extent  the  authority  conferred  by  this 
statute  be  exercised,  the  time  when  the  Grand  Jury  have 
received  their  instructions  from  the  chairman,  and  have 
retired  to  their  room,  seems  proper  for  the  division  of 
the  court  to  take  place.  The  most  natural  distribution  of 
the  various  subjects  over  which  a  Quarter  Sessions  of  the 
Peace  now  has  jurisdiction,  seems  to  be,  that  one  division 
of  the  court  should  take  that  portion  which  requires  the 
intervention  of  a  Jury,  with  the  matters  incident  to  cri- 
minal prosecution  ;  while  the  other  is  occupied  with  the 
exercise  of  the  summary  jurisdiction  given  to  the  justices 
by  statute,  whether  original,  or  by  appeal  from  the  judg- 
ment of  individual  magistrates. 


CHAPTER  IV. 

OF  THE  MODES  OF  PROSECUTING  OFFENCES  AT  SES- 
SIONS AND  THE  TECHNICAL  RULES  INCIDENT  TO 
THE  PROCEEDINGS. 

§  1.  Of  Prosecution  by  Indictment;  and  the  Law  of  Indictments. 

-  2.  Of  Prosecution  by  Presentment. 

-  3.  Of  Prosecution  by  Information. 

§    1.    OF    PROSECUTION    BY    INDICTMENT. 

Prosecution  by  indictment  is  the  most  usual  and  con- 
stitutional course  of  bringing  offenders  to  justice  on  cri- 
minal charges.  It  is  an  accusation  at  the  suit  of  the  indictment, 
King  preferred  to  a  grand  jury,  competent  by  law  to  find  what, 
it,  and  found  by  them  on  their  oaths.  Although,  in  point 
of  law,  it  is  a  proceeding  at  the  suit  of  the  Crown,  it  may 
be  preferred  at  the  instance  of  any  one,  subject  to  the 
liability  of  the  prosecutor  to  an  action  if  he  proceeds  ma- 
liciously and  without  probable  cause.  It  is  sent  to  the 
Grand  Jury,  written  on  parchment,  with  the  names  of  the 
witnesses  indorsed,  who  are  sworn  in  Court  to  support  it. 
Before  it  is  returned  found  it  is  called  a  Bill,  and  only 
becomes  an  Indictment  on  the  finding. 

Where  the  offence  is  such  as  several  may  join  in,  and  Of  the  joinder  of 
there  is  reason  to  believe  several  have  joined  in  committing  J**?^/je" 
it,  they  may  be  all  indicted  jointly ;  and  this  is  the  more  con-  ^"^  ' 


102  PROSECUTION    *Y    INDICTMENT* 

venient  and  proper  course,  though  a  distinct  indictment 
might,  in  point  of  law,  be  maintained  against  each,  49  all 
offences  are,  in  their  nature  several  ;(o)  such  indictment, 
indeed,  is  in  its  nature  several  as  well  as  joint ;  for  the 
issues  upon  it  are  joined  distinctly  between  the  Crown  and 
each  defendant;  the  defendants  may  plead  in  different 
ways,  and  although  they  plead  the  same  plea,  may  in  case 
of  felony  procure  several  trials  by  severing  in  their 
challenges.  So  also  some  may  be  convicted  and  others 
acquitted,  except  where  the  offence  is  one  which  cannot  be 
committed  by  less  than  two,  as  conspiracy ;  or  less  than 
three,  as  riot ;  when  if  the  jury  acquit  all  the  parties  charged 
on  the  record  but  one  in  the  first  case,  or  two  in  the 
second,  all  must  be  acquitted,  unless  it  is  laid  and  found 
that  the  offence  was  committed  with  others  to  the  jurors 
unknown.  Thus,  several  may  be  joined  in  an  indictment 
for  publishing  a  libel,  where  all  joined  in  the  publica- 
tion ;  (b)  and  for  obtaining  money  under  false  pretences, 
when  all  were  present  aiding  and  assisting  in  the  common 
object  of  fraud. (c)  But  where  the  offence  of  each  is 
several  and  distinct,  or  arises  out  of  some  personal  duty  or 
omission,  each  ought  to  be  separately  indicted,  or  at  all 
events  severally  charged.  Thus  Indictments  against  two 
or  more  jointly  for  perjury;  against  two  as  common 
scolds;  against  several  for  exercising  a  trade  without 
tervingan  apprenticeship,  are  bad;  for  the  acts  complained 
of  are  essentially  and  necessarily  several. (d)  It  nas,  in- 
deed, been  held  that  several  defendants  may  be  included 
in  one  Indictment  for  several  distinct  misdemeanors  of  the 
same  kind,  as  for  keeping  disorderly  houses  severally ;  («) 
but  though  in  strictness  this  may  be  done,  it  is  neither 
discreet  nor  proper ;  for  the  court  would  quash  such  an 
indictment  on  its  appearing  that  inconvenience  would 
arise  from  the  joinder  of  different  counts  against  different 
offenders.  (J) 
Of  charging  Jn  point  of  law,  several  offences,  which  may  be  tried  by 

seyerai  °fovc**  the  same  rules,  and  which  have  the  same  legal  character, 
men"."  '**       way  be  charged  in  one  indictment,  (g)    It  is  not  necessary 
that  the  offences  so  joined  should  be  subjected  to  the 


'0)3  Hale,  ITS. 

b\  The  King  v.  Benfleld  and  Saunters,  2  Burr.  R.  980. 

fc)  1  Leach,  505. 

[a)  The  Kin*  v.  Phillips  and  others,  2  Strange,  921 ;  The  Queen  v. 
Hoason,  6  Mod.  210. 

/*)The  King  v.  Kingston  and  others,  8  East,  R.  44. 
p    Cf)I4.«id.        .  (r)8  Hale,  173. 
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same  punishment;  but  only  that  they  should  come  within  . 
the  same  legal  class,  and  be  subject  to  the  same  mode  of 
trial.  Thus  counts  for  felony  at  common  law  may  be 
joined  with  counts  for  felony  by  statute ;  counts  for  a 
felony  with  aggravations  which  render  it  capital  may  be 
joined  with  counts  for  a  felony  which  is  not  capital; 
counts  for  riots  and  aggravated  assaults,  punishable  by 
hard  labour,  may  be  joined  with  counts  for  common 
assaults  for  which  that  punishment  cannot  be  inflicted ; 
and  nothing  is  more  common  than  to  add  counts  for  con* 
sptracy  to  other  counts  which  do  not  include  the  charge 
of  conspiring.  (A)  But  a  charge  of  felony  cannot  be 
joined  with  a  charge  of  treason,  because  not  only  the 
degree  but  the  legal  character  of  the  offence  is  different* 
and  the  modes  of  trial  differ ;  and,  for  the  same  reason,  no 
charge  of  felony  can  ever  be  joined  with  a  charge  of  mis- 
demeanor. (?)  In  practice,  the  use  made  of  the  legal 
right  to  join  several  charges  of  felony  is  commonly  no 
otner  than  the  charging  the  same  offence  in  different 
counts  of  the  same  indictment  in  different  ways,  to  meet 
the  several  aspects  which  it  is  apprehended  the  case  may 
assume  in  evidence,  or  in  which  it  may  be  regarded  ia 
point  of  law  by  the  court.  For  if  it  appears  that  an  in- 
dictment for  felony  actually  embraces  a  number  of  charges 
essentially  distinct,  the  court  will,  in  its  discretion,  quash 
the  indictment  or  compel  the  prosecutor  to  elect  on  which 
charge  he  will  proceed,  (J)  In  cases  of  misdemeanor  it  is 
otherwise ;  for  although,  in  such  cases,  different  counts 
n»ay  be  introduced  applicable  to  the  same  facts,  as  in  case 
of  felony,  no  objection  can  be  made  in  any  way  even  to 
the  joinder  of  counts  applicable  to  different  facts,  so  that 
the  legal  character  of  the  substantive  offences  charged  be 
the  same. (A)  Thus,  it  is  the  constant  practice,  to  receive 
evidence  of  several  assaults  or  libels  on  the  several  counts 
of  the  same  indictment ;  and,  on  the  other  hand,  an  in- 
dictment for  an  assault  on  several  is  valid,  though  the 
Earties  assaulted  could  not  join  in  an  action. (/)  It  may 
e  proper  here  to  observe  that,  the  several  counts  of  an  in- 
dictment, whether  founded  on  the  same  or  different  facts, 
always  purport,  on  the  face  of  them,  to  charge  distinct 
offences. 


(//)  The  King  v.  Johnson,  3  M.  and  S.  639. 

(i)  2  Hale,  172,3. 

(  #*)  The  King  v.  Jones,  2  O.mpb.  132. 

(A-)  Per  Lord  Ellenborough  in  the  King  y.  Jones,  2  Campb.  132. 

(/)  The  King  v.  Benfield  and  Saunders,  2  Burr.  R.  984. 
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Degree  of  offence  It  is  necessary  that  a  prosecutor,  in  determining  on  the 
to  be  charged,  nature  of  his  indictment,  should  take  care  that  he  does 
not  charge  the  offence  as  of  a  lighter  or  of  a  lower  class 
than  his  evidence  will  sustain.  There  is  sometimes  con- 
siderable difficulty  in  determining  whether  the  charge 
shall  be  a  charge  of  felony  for  the  consummation  of  a 
crime,  or  of  a  misdemeanor  in  attempting  it ;  as,  if  the 
felony  be  charged,  and  any  doubt  be  thrown  on  its  com- 
pletion, the  prisoner  will  be,  of  course,  acquitted ;  and  he 
will  be  equally  entitled  to  an  acquittal  if  a  misdemeanor 
be  charged  and  a  felony  clearly  proved.  In  cases  of  this 
kind,  it  was  formerly  usual  to  prefer  bills  on  both  charges, 
but  this  course  has  been  of  late  discouraged  by  judges,  as 
requiring  a  Grand  Jury  to  return  inconsistent  findings. 
This  difficulty,  which  in  cases  of  rape  and  crimes  against 
nature  often  defeated  the  purposes  of  justice,  has  in  these 
cases  been,  in  a  great  measure,  removed  by  a  recent 
statute,  (m)  which  enacts  that  the  offence  shall  be  deemed 
complete  on  proof  of  perpetration  only.  In  such  cases, 
therefore,  it  is  now  often  safe  to  indict  for  felony  where 
formerly  the  charge  of  misdemeanor  alone  could  be  sup- 
ported. 
General  requi-  An  Indictment,  according  to  Lord  Hale,  should  be 
sites  of  an  «  a  plain,  brief,  and  certain  narrative  of  an  offence  com- 
n  ictment.  mitted  by  some  person,  and  of  the  necessary  circumstances 
that  concur  to  ascertain  the  fact  and  its  nature."  It  is, 
however,  extremely  difficult  to  trace  any  thing  like  prin- 
ciple in  the  application  of  this  rule  ;  for  though  we  find 
it  generally  alleged  that  the  charge  must  be  certain,  in 
order  that  the  party  charged  may  know  the  particulars  of 
the  accusation  which  he  is  called  on  to  answer,  it  is  re- 
markable that  the  niceties  required  on  this  ground  may  be 
wholly  untrue  in  fact,  and  yet  the  prisoner  may  be  con- 
victed. Thus,  it  is  necessary  to  allege  that  every  material 
fact  occurred  at  a  certain  time  and  place ;  yet,  at  the  trial, 
the  fact  may  he  shown  to  have  occurred  at  any  other  time 
whatever,  or  any  other  place  within  the  jurisdiction  of 
the  court.  Thus,  it  is  necessary  to  allege  the  number, 
quantity,  and  value  of  articles  stolen  or  embezzled ;  and  yet 
it  is  quite  immaterial  whether  in  these  respects  the  proof 
corresponds  with  the  allegation.  Thus,  in  an  indictment 
for  murder,  it  is  essential  to  describe  minutely  the  cause 
and  manner  of  an  injury  causing  death ;  to  state  the 
length  and  depth  of  the  wound  ;  nay,  even,  according  to  the 


(w)9Geo.  4.  c.  31.  s.  18. 
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older  authorities,  to  set  forth  in  which  hand  the  offender 
held  the  weapon ;  and  yet,  so  far  is  all  this  technical  accu- 
racy in  expression  from  conveying  any  information  to  the 
prisoner,  that  he  will  derive  no  advantage,  though  it 
should  be  shown  that  the  death  was  inflicted  by  a  dif- 
ferent weapon  from  that  alleged,  or  by  a  different  poison, 
or  was  even  inflicted  by  another  hand ;  for  so  loose  is  the 
law  in  the  application  of  its  technicalities,  that  if  several 
be  indicted  for  slaying,  and  one  be  laid  as  giving  the 
stroke,  and  others  as  aiding  and  abetting,  the  indictment 
will  be  supported  against  all,  though  it  should  be  proved 
that  one  of  the  parties  charged  as  aiders  was  the  actual 
slayer,  and  the  party  charged  as  slayer  was.  one  of  his 
abettors.  It  is  absurd,  therefore,  to  represent  these 
technicalities  requisite  in  indictments  as  being  calculated 
to  afford  information  to  prisoners :  in  the.  first  place,  they 
would  only  confuse  an  innocent  man ;  and  in  the  next, 
the  law  allows  the  least  possible  opportunity  to  the  ac- 
cused to  avail  himself  of  these  provisions  for  his  benefit, 
by  refusing  him  a  copy  of  the  indictment  in  all  cases  of 
felony. 

It  is  almost  as  difficult  to  lay  down  any  general  rules 
applicable  to  the  framing  of  indictments  as  to  extract 
any  thing  like  principle  from  the  decisions.  The  best 
that  can  be  given  are ;  1.  that  the  charge  should  as 
nearly  correspond  with  the  intended  proofs  in  all  respects 
as  possible ;  2.  that  where  the  means  of  committing  the 
offence  are  of  the  essence  of  the  charge,  as  in  obtaining 
money  by  false  pretences,  those  means  should  be  specified 
truly  ;  3.  that  where  the  law  has  applied  particular  terms 
of  art  to  the  description  of  a  cnme  (as  "feloniously  " 
"  wilfully,"  "  of  malice  aforethought"  8cc.)  they  should 
be  carefully  inserted  ;  4.  that  where  an  indictment  is 
founded  on  a  statute,  the  language  of  the  statute  should  be 
accurately  followed ;  5.  that  all  inconsistency  and  repug- 
nancy should  be  avoided ;  for  although  an  averment  which 
is  altogether  superfluous  may  be  rejected  as  surplusage,  yet 
if  an  averment  be  part  of  the  description  of  the  offence, 
or  be  embodied  by  reference  in  such  description,  it  can- 
not be  so  rejected,  and  its  introduction  will  be  fatal.  It 
may,  however,  be  observed,  in  the  language  of  Lord 
Ellenborough,  that,  "  except  in  particular  cases  where 
technical  expressions  are  required,  there  is  no  rule  that 
other  words  should  be  employed  than  such  as  are  in  or- 
dinary  use,  or  that  in  indictments  or  other  pleadings  a 
different  sense  is  to  be  put  on  them  than  what  they  bear 
in  ordinary  acceptation ;  and  if,  where  the  sense  be  am- 
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biguous,  it  is  sufficiently  marked  by  the  context  or  other 
means  in  what  sense  they  are  intended  to  be  used,  no 
objection  can  be  made  on  the  ground  of  repugnancy,  which 
only  exists  where  a  sense  is  annexed  to  words,  either  ab- 
solutely inconsistent  therewith,  or  being  apparently  so, 
is  not  accompanied  by  any  thing  to  explain  or  define 
them."(tf)  Thus  the  word  until  may  be  construed  to  be 
inclusive  or  exclusive  of  the  day  to  which  it  is  applied, 
according  to  the  context  and  subject,  (o) 
Provision  of  An  attempt  has  been  recently  made  to  prevent  some  of 

7  20°  4"toi6t"  ^€  technicalities  required  in  Indictments  from  frustrating 
dictmcnte.  n"  foe  purposes  of  justice.  By  7  Geo.  4.  c.  64.  s.  20.  it  is 
enacted,  "  That  no  judgment  upon  any  indictment  or  in- 
formation for  any  felony  or  misdemeanor,  whether  after 
verdict,  or  outlawry,  or  by  confession,  default,  or  other- 
wise, shall  be  stayed  or  reversed  for  want  of  the  averment 
of  any  matter  unnecessary  to  be  proved,  nor  for  the 
omission  of  the  words,  '  as  appears  by  the  record,9  or  of 
the  words  '  by  force  and  arms,'  nor  for  the  insertion  of 
the  words  '  against  the  form  of  the  statute,'  instead  of 
'  against  the  form  of  the  statutes,9  or  vice  versa  ;  nor  for 
that  any  person  or  persons  mentioned  in  the  Indictment  or 
Information  is  or  are  designated  by  a  name  of  office  or 
other  descriptive  appellation  instead  of  his,  her,  or  their 
proper  name  or  names ;  nor  for  omitting  to  state  the  time 
at  which  the  offence  was  committed,  in  any  case  where 
time  is  not  of  the  essence  of  the  offence ;  nor  for  stating 
the  time  imperfectly ;  nor  for  stating  the  offence  to  have 
been  committed  on  a  day  subsequent  to  the  finding  of  the 
indictment,  or  exhibiting  the  information,  or  on  an  im- 
possible day,  or  on  a  day  that  never  happened ;  nor  for 
the  want  of  a  proper  or  perfect  venue,  where  the  court 
shall  appear  by  the  indictment  or  information  to  have  had 
jurisdiction  over  the  offence." 

Whatever  may  have  been  intended  by  this  provision, 
it  appears  not  to  apply  to  any  objections  which  might 
before  be  taken  at  the  trial  or  raised  on  demurrer,  but 
merely  to  objections  made  in  stay  or  reversal  of  judgment. 
In  practice,  therefore,  it  would  not  be  safe  to  act  on  this 
provision  in  framing  indictments ;  but  we  must  consider 
their  requisites  as  though  it  had  not  passed  ;  although  it 
may  be  useful  in  preventing  objections  after  verdict. 
Chief >>ints  re-  'ifo  chief  points  comoiOD  to  all  indictments  relate  to, 
menu  hi  " '^  '•  ^e   commencement;  2.  the  description  of  the  party 

general.  __ ___-___-_^_^^_ 

(/i)  1  Chit.  C.  L.  173.        (o)  The  King  v.  Stevens,  5  JEast,  R.  2U. 
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accused ;  3.  the  statement  of  the  time  when  the  offence 
was  committed ;  4.  the  statement  of  the  place  where  the 
offence  was  committed  ;  5.  the  description  of  the  person 
against  whom  or  whose  property  the  offence  was  com- 
muted; &  the  statement  of  the  offence  itself;  7.  the  state- 
ment of  the  means  by  which  the  offence  was  committed ; 
8.  the  conclusion. 

1.  The  commencement*     An    Indictment    commences  Commeoee- 
tbus  •*-*•"  Berkshire  {to  wit). — The  jurors  for  our  Lord  the  menU 
King  upon  their  oath  present  that " — The  venue  is  expressed 

in  the  margin ;  that  is,  the  county  or  place  for  which  the 
sessions  are  holden,  and  over  which  the  court  has  juris- 
diction, as  considered  in  the  last  chapter,  (p)  The  names 
of  the  jurors  do  not  appear  in  the  indictment  itself;  but 
when  it  is  removed  by  certiorari,  they  appear  in  the  cap- 
tion, (q)  The  presentment  must  be  in  the  present  tense ; 
for  if  "  did  present "  be  inserted  for  "  do  present,"  the 
indictment  wiU  be  invalid,  (r) 

2.  The  description  of  the  party  accused  /—thus,  "  A.  B.  ^^"jf 
late  of  the  pansh  of  Sonning,  in  the  county  of  Berkshire, par  y  accus 
labourer."    The  christian  and  surname  of  the  defendant 

must  be  stated  with  correctness ;  except  in  an  indictment 
against  the  inhabitants  of  a  county  or  parish,  who  may 
be  so  described  without  naming  any  of  them.(s)  And  if 
the  name  of  a  prisoner  is  unknown,  and  he  refuse  to  disclose 
it,  an  indictment  may  be  sustained  against  him  as  a 
person  whose  name  is  to  the  jurors  unknown,  but  who  is 
personally  brought  before  them  by  the  keeper  of  the 
prison.  (/)  A  man  cannot  be  indicted  with  an  alias  dictus 
of  the  christian  name,  as  John,  otherwise  Robert,  though 
to  an  alias  of  the  surname  there  is  no  objection,  (u)  If  he 
has  more  than  one  christian  name,  as  John  Thomas,  they 
are  considered  in  law  as  forming  one  name,  and  must  be 
set  out  correctly  in  their  order. 

By  the  Statute  of  Additions  it  is  enacted,  €i  that  in  all  Additions, 
indictments  on  which  process  of  outlawry  lies,  to  the 
names  of  the  defendants  additions  shall  be  made  of  their 
state,  or  degree,  or  mystery,  and  of  the  town  or  hamlets, 
or  places,  and  counties  where  they  were,  or  be,  conver- 
sant. "  (t?) 

Under  this  statute,  if  a  man  have  several  titles  he  must 
be  described  by  the  most  honourable ;  and  if  he  have 

(//)  Ante,  p.  97.  (q)  Post,  chap.  13. 

(r)  Andr.  162,  3.  (s)  Hawk.  B.  %  c.  25.  s.  68. 

(t)  The  King  v. ,  Russ.  and  Ry.  489. 

(«)  1  Ld.  Raym.  562.  (v)  1  Hen.  5.  c.5. 
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none  by  birth,  office,  creation,  or  reputation,  and  he  be 

described  by  any  such;  or  if  a  gentlewoman  be  named 

merely  spinster,  or  a  yeoman  is  named  gentleman,  the 

indictment  will  be  defective,  (w)     But  a  trader  may  be 

sued  either  by  his  degree  or  rank  in  society,  independent 

of  his  trade,  or  by  the  name  of  his  vocation,  (x) 

Proper  titles  of       Gentleman,  and  Esquire,  are  good  additions  for  the 

men  and  women.  estate  and  degree  of  a  man,  gentlewoman  for  that  of  a 

woman.    Labourer  is  also  a  good  addition  for  the  estate 

and  degree  of  a  man,  but  not  for  that  of  a  woman ;  and 

Widow,  Single-woman,  Wife  of  J.  S.,  and  Spinster,  are 

Additions  which  good  additions  of  the  estate  and  degree  of  a  woman;  but 

are  too  general.  Burgess,  and  Citizen,  and  Servant,  are  all  of  them  too 

General,  and  therefore  not  good  additions  of  the  state  or 
egree  either  of  a  man,  or  woman,  (y) 
Several  de-  If  several    defendants  have  the  same  addition   it  is 

their"1*  Wd!r-  sa^est  t°  rePeat  tne  addition  after  each  name,  applying  it 
tion8?mea  l"  particularly  to  every  one  of  them;  and  where  a  father 
nas  the  same  name,  and  the  same  addition,  with  a  defen- 
dant, being  his  son,  an  indictment  is  defective  unless  it 
add  the  addition  of  the  younger  to  the  other  additions ; 
but  where  the  father  is  alone  the  defendant,  it  is  clear  that 
there  is  no  need  of  the  addition  of  the  elder.  And  if 
the  son  be  in  the  Custody  of  the  marshal,  and  so  prose- 
cuted, it  is  said  that  the  count  is  good  without  the  addi- 
tion of  the  younger,  unless  the  father  of  the  same  name 
and  addition  be  also  in  the  custody  of  the  marshal.  (2) 
Mystery  at  the  The  additions  of  the  estate,  degree  and  mystery,  of  the 
time  of  finding.  party,  are  not  sufficient,  unless  they  be  the  same  which 
ne  had  at  the  time  of  the  finding  of  the  indictment ;  and 
in  this  respect  such  additions  differ  from  that  of  place, 
which  is  sufficiently  shown  by  naming  the  defendant  late 
of  such  a  place ;  and  such  addition  must  be  expressed  in. 
such  manner  that  it  may  plainly  appear  to  refer  to  the 
party;  and  therefore  it  is  not  well  expressed  by  the  addi- 
tion of  his  mystery,  naming  him  son  of  A.  of  6.  butcher, 
because  butcher  refers  to  A.  rather  than  to  the  son. (a) 
Meaning  of  The  word  mystery  includes  all  lawful  arts,  trades,  and 

mystery.  occupations ;  and  if  one,  under  the  degree  of  a  gentle- 

man, have  divers  of  such  arts,  trades,  or  occupations,  he 
may  be  named  by  any  of  them,  (b)    But  the  addition  of 


w)  2  Inst.  699. 

*x}  Erskine  v.  Murray,  2  Ld.  Raym.  1542. 
y)  Hawk.  B.  2.  c.  23.  s. 
z)  Hawk.  B.  2.  c.  23.  s. 
[a)  2  Inst.  670  ;  2  Hale,  177.  (b)  2  Inst.  668. 
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former  seems  to  be  an  insufficient  addition,  because  if  any  Farmer,  what, 
mystery  be  implied  by  the  term,  it  is  that  of  husbandry, 
for  which  husbandman  is  the  proper  addition. 

With   respect  to.  residence,  it  is   a  good  addition  of-B«idence. 
this  kind  to  name  the  party  late  of  such  a  parish,  (c)  in 
which  respect  this  addition  differs  from  that  of  the  estate, 
degree,  or  mystery  ;  and  it  is  said  that  if  a  defendant  be 
named  of  A.  and  late  of  B.  it  is  sufficient  to  prove  either, 
addition,  (d)     But  where  in  an  indictment  for  an  assault, 
defendant  was  described  as  late  of  A.  in  the  county  of  B. 
without  stating  that  A.  was  a  parish ;  it  was  holden  bad ; 
although  the  offence  was  laid  to  have  been  committed  at! 
the  parish  aforesaid ;  for  some  certain  venue  must  appear 
on  the  face  of  the  record,  and  here  the  offence  is  laid  at 
the  parish  aforesaid,  and  no  parish  is  mentioned,  (e) 

With  respect  to  the  addition  of  place,  the  best  and. 
most   convenient  course  is  to  state  that  in  which   the 
prisoner  committed  the  offence;  for  he  is  considered  as. 
conversant  of  that  place,  and  by  this  means  the  confusion 
of  stating  two  places  in  the  indictment  is  avoided,  (f) 

The  only  moae  by  which  at  any  time  advantage  could  How  error  in 
be  taken  by  a  prisoner  of  any  error  in  his  name  or  addi-  name/£addltkm 
tion  was  by  plea  in  abatement.     If  he  once. pleads  theopera 
general  issue  not  guilty,  he  cannot  afterwards  take  advan- 
tage of  any  such  error,  for  he  is  precluded  and  estopped 
by  his  plea ;  and  he  is  not  obliged  to  take  advantage  of  an 
error  in  these  respects  in  order  to  make  his  acquittal  a 
valid  bar  to  any  subsequent  prosecution  for  the   same 
offence;  for  if  he  be  afterwards  indicted  for  the  same 
offence  by  another  name  or  addition,  he  may  show  him- 
self to  be  the  same  person  by  averment  and  evidence,  and 
rely  with  success  on  his  previous  acquittal,  notwithstand- 
ing the  variance,  (g)    An  error  as  to  one  party  of  several 
can  only  be  taken  advantage  of,  in  any  stage,  by  him, 
and  does  not  affect  the  indictment  as  to  the  others,  (h) 

A  plea  in  abatement  was  always  of  small  benefit  to  the  Pica  in  atate- 
party  accused,  because  in  such  plea  he  was  bound  to  set ment# 
out  his  true  name  and  addition ;  and,  after  the  plea  was    . 
disposed  of  in  his  favour,  he  was  immediately  liable  to, 
be  indicted  again  for  the  same  offence.     But  now  even 
the  delay  which  might  thus  be  obtained  is  obviated  ;  for 


3 


The  King  v.  Yandell,  4  T.  R.  541.  ^  (d)  Str.  924* 

•    XV. 


The  King  v.  Mathews,  2  Leach,  664  ;  5  T.  R.  162. 
/)  Hawk.  B.  2.  c.  27.  s.  125,  6. 
g)  Hawk.  B.  2.  c.23.  s.  103,  10J,.  (A)  2  Hale,  177. 
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Amendment 
after  plea  in 
abatement. 


Statement  of 
time. 


Hour,  when 
material. 


Statement  of 
place. 


by  7  Geo.  4.  c.  64.  s.  19.  it  is  enacted,  "  for  preventing 
abuses  from  dilatory  pleas,  that  no  indictment  or  informa- 
tion shall  be  abated  by  reason  of  any  dilatory  plea  of 
misnomer,  or  want  of  addition,  or  of  wrong  addition  of 
the  party  offering  such  plea,  if  the  court  shall  be  satisfied 
by  affidavit  or  otherwise  of  the  truth  of  such  plea ;  but, 
in  such  case,  the  court  shall  forthwith  cause  tne  indict- 
ment or  information  to  be  amended  according  to  the 
truth,  and  shall  call  upon  the  party  to  plead  thereto, 
.  and  shall  proceed  as  it  no  such  dilatory  plea  had  been 
pleaded."  This  provision  renders  pleas  in  abatement  for 
error  in  the  name  or  addition  almost,  if  not  altogether, 
useless. 

3.  The  statement  of  the  time  when  the  offence  was  com* 
mitted,  thus:-— "On  the  1st  day  of  Nov.  in  the  9th  year  of 
the  reign  of  our  Sovereign  Lord  George  the  Fourth,  by  the 
grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith,  fyc." — It  is  necessary 
to  state  a  day  of  the  month  and  the  year  when  the  offence 
was  committed,  though  it  is  not  necessary  to  sustain  the  pre- 
cise allegation  in  proof;  and  the  year  may  be  either  that  of 
our  Lord,  or  of  the  reign  of  the  King,  and  the  latter  i& 
more  usual..  It  is  not,  however,  necessary  to  allege  time 
to  any  mere  negation  or  omission,  (i)  Formerly,  if  itt  an 
indictment  the  offence  was  laid  on  an  uncertain  or  im- 
possible day,  or  a  future  day,  or  on  different  days,  or  on 
such  a  day  as  rendered  the  indictment  repugnant  to  itself, 
the  objection  was  fatal  even  after  verdict ;  and  though 
now  by  7  Geo.  4.  c.  64.  s.  20. (J)  such  objection  is  cured 
by  verdict,  it  seems  that  it  is  still  open  to  the  defendant  to 
raise  it  before  plea  by  way  of  demurrer. 

It  is  not  necessary  to  state  the  hovr  in  any  indictment 
except  where  the  offence  derives  its  character  from  the 
hour  of  its  perpetration.  Thus  it  is  necessary  in  case  of 
burglary*  an  offence  of  which  the  sessions  do  not  usually 
take  cognizance,  and  was  so  in  indictments  under  67  Geo. 3. 
c.90.  for  being  found  armed  at  night  in  an  open  or  inclosed 
ground  with  intent  to  kill  game.  In  almost  all  other  cases 
a  mention  of  the  hour  is  useless. 

4.  Statement  of  the  place  where  the  offence  was  com- 
mitted* thus-: — "At  the  parish  of  Somting,  in  the  county  of 
Berks;*'  or,  in  reference  to  the  previous  description  of  the 
prisoner, "  At  the  parish  aforesaid,  in  the  comity  aforesaid." 
It  is  in  general  necessary  to  lay  every  issuable  and  triable 


(?)  The  King  v.  Holland,  5  T.  R,  616. 


(J)  Ante,  p.  106% 
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fact  at  some  specific  place  in  the  county  where  the  venue 
is  laid ;  although,  if  such  a  place  exists,  the  offence  may 
be  shewn  in  fact  to  have  occurred  at  any  other  place  in 
the  same  county,  unless  the  offence  is  local,  as  a 
nuisance* 

The  ancient  reason,  indeed,  for  this  particularity  has 
long  ceased  to  operate;  that  reason  being  that  the  jury 
who  should  try  the  offence  should  come  from  the  neigh- 
bourhood of  the  place  where  it  was  committed,  in  order 
that  they  might  be  familiar  with  the  parties  and  the  cir- 
cumstances ;  whereas,  in  modern  times,  not  only  is  the 
venire  awarded  from  the  body  of  the  county,  but  it  is  usual 
cautiously  to  abstain  from  swearing  jurors  who  happen  to 
come  from  the  neighbourhood  of  the  transaction,  lest  they 
should  bring  local  prejudices  to  the  trial  of  the  issue,  and 
decide  from  other  sources  than  the  evidence  given  on 
oath.  It  is  most  usual  to  lay  a  parish,  though  a  hamlet, 
town,  ward,  or  other  division,  from  which  a  jury  might 
come,  will  be  equally  proper.  (A)  Formerly,  an  insufficient 
venue  or  repugnancy  as  to  place  was  bad  in  arrest  of 
judgment ;  but  under  7  Geo.  4.  c.  64.  s.  20.  the  defect  is 
certainly  cured  by  verdict. 

Time  and  place  sliould  be  repeated  to  every  material  Time  and  place 
fact,  but  the  words  "  then  and  there  "  referring  to  the  last  all^at^y 
antecedent  will  sufficiently  express  both.      Where  the11111 
circumstances  stated  are  merely  continuous,  as  in  assaults 
with  aggravation,  one  mention  of  time  and  place  as  appli- 
cable to  all  the  circumstances  will  suffice ;  but  not  where 
distinct  and  independent  circumstances  are  necessary  to 
the  charge.  (/  )     Where  the  time  and  place  are  immaterial, 
they  may  be  introduced  by  the  words  to  wit — though 
without  a  scilicet  in  such  case,  a  variance  would  not  pre- 
judice— and  when  they  are  of  the  essence  of  the  charge, 
a  scilicet  will  not  aid  a  variance  in  proof ;  (/»)  it  is  there- 
fore rarely  if  ever  useful. 

5.  The  description  of  the  party  against  whose  person  or  Description  of 
property  the  offence  was  committed.     The  indictment  must  (^m"  hetf- 
be  so  certain  as  to  the  party  against  whom  the  offence  fence  was  com* 
was  committed,  as  to  enable  the  prisoner  to  know  and  n&itted. 
understand  who  the  party  is,  and  what  charge  he  is  called 
on  to  answer.       In  general,  the  christian  and  surname 
when  known  should  be  set  forth ;  or  the  style  and  title  of 


(k)  Hawk.  b.  2.  c.  23  s.  92.  (/)  %  Hale,  178, 

(m)   Bushy  v.  Watson,  Bla.  Rep.  1052. 
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a  peer;  but,  except  where  the  dignity  is  a  necessary  part 
of  tiie  description,  no  addition  is  requisite,  as  the  statute 
of  additions  applies  to  the  defendant  only.(w)  And  if  a 
party  is  so  described  that  he  cannot  be  mistaken,  the 
description  will  suffice ;  and  therefore  an  indictment  for  an 
assault  on  "  John,  parish  priest  of  D."  was  held  sufficiently 
certain  ;(o)  an  indictment  for  larceny  laying  the  goods 
stolen  as  the  property  of  Victory  Baroness  Turkheim,  by 
which  style  the  prosecutrix  was  known,  was  held  good, 
though  her  real  name  was  Selina  Victoire;(p)  but  a  mere 
statement  of  the  christian  name  without  further  description 
will  not  suffice,  (q)  Where  the  name  and  addition  of  the 
party  cannot  be  ascertained;  as  where  a  body  of  a 
murdered  person  is  found  who  cannot  be  identified ;  or 
goods  are  found  on  a  highwayman,  the  indictment  may 
allege  the  party  to  be  "to  the  jurors  unknown."  (r.) 
Where  a  party  is  known  by  one  name  as  well  as  another, 
he  may  be  described  by  either ;  and  by  the  name  which 
he  has  assumed,  even  though  shown  not  to  be  his  right 
name.(s)    .;;'.■  "        ; 

Offences  against     It  was  formerly  necessary,  in  cases  of  offences  committed 
^p^p6^0*    against  the  property  of  partners,  to  state  the  names  of  all 

the  owners  correctly ;  but  now,  by  7  Geo.  4.  c.  64.  s.  14. 
it  is  enacted,  "  That  in  any  indictment  or  information  for 
any  felony  or  misdemeanor,  wherein  it  shall  be  requisite  to 
state  the  ownership  of  any  property  whatsoever,  whether 
real  or  personal,  which  shall  belong  to,  or  be  in  the  pos- 
session of,  more  than  one  person,  whether  such  persons  be 
partners  in  trade,  joint  tenants,  parceners,  or  tenants  in 
common,  it  shall  be  sufficient  to  name  one  of  such 
persons,  and  to  state  such  property  to  belong  to  the  per- 
son so  named,  and  another  or  others,  as  the  case  may  be. 
And  whenever,  in  any  indictment  or  information  for  any 
felony  or  misdemeanor,  it  shall  be  necessary  to  mention 
for  any  purpose  whatever,  any  partners,  joint  tenants,  or 
parceners,  or  tenants  in  common,  it  shall  be  sufficient  to 
describe  them  in  the  manner  aforesaid.  And  this  pro- 
vision shall  be  considered  to  extend  to  all  joint  stock 
companies  and  trustees."  By  section  15  of  the  same  act, 
property  belonging  to  counties,  whether  real  or  personal, 


partners. 


(n)2  Hale,  182. 

(o)  Dyer,  285. 

(p)  The  King  v.  Eliz.  Sulls,  2  Leach,  861. 

(q)  Hawk.  b.  2.  c.  25.  s.  71.  (r)  2  Hale,  181. 

(s)  The  King  v  Morton,  Russ.  and  Ry.  510. 
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may  be  laid  as  before,  in  the  inhabitants  of  the  county 
generally,  without  naming  them.  By  s.  16.  property  pro- 
vided for  the  use  of  the  poor  of  a  parish,  township,  or 
hamlet,  may  be  laid  generally  in  the  overseers  for  the 
time  being,  without  naming  them ;  and  materials,  tools, 
or  implements  provided  for  the  repair  of  roads,  not 
under  the  supervision  of  commissioners,  or  trustees, 
as  turnpike,  may  be  stated  in  like  manner  to  be  the  pro- 
perty of  the  surveyor,  or  surveyors  of  highways.  By  s.  17. 
articles  provided  for  any  turnpike  road  may  be  laid  as  the 
property  of  the  commissioners  of  such  road;  and  by  s.  18. 
in  indictments  for  offences  relating  to  any  matter  within 
the  cognizance  of  commissioners  of  sewers,  the  property 
may  in  like  manner  be  described  as  in  such  commissioners, 
without  naming  them. 

6. — Statement  of  the  offence  itself. — The  charge  must  Statement  of 
specify  some  particular  act;  except  where  a  person  is  in-  offencc- 
dieted  as  a  common  barrator,  or  a  common  scold,  or  as  ^me' particular 
keeping  a  common  brothel,  in  which  cases  the  offence  act. 
embraces  a  succession  of  acts,  by  which  it  is  not  only 
proved,  but  in  which  it  consists.    But,  though  in  the  case 
of  an  indictment  against  a  party,  as  a  common  barrator, 
this  general  charge  will  suffice  on  the  record,  the  courts 
have  always  compelled  the  prosecutor  to  give  notice  to 
the  defendant  before  the  trial  of  the  particular  facts  on 
which  he  intends  to  rely  in  support  of  the  accusation.^) 

The  crime  must  be  positively  and  explicitly  stated  on  Mode  of  cbarg. 
the  record ;  not  that  all  the  facts  by  which  it  will  be  in* offence- 
evidenced  need  be  shewn,  but  the  offence  must  either  be 
charged  in  certain  technical  language  known  to  the  law, 
or  sufficient  must  be  stated  to  shew,  on  the  record  itself, 
that  an  indictable  offence  has  been  committed.  On  the 
one  hand,  nothing  necessary  will  be  supplied  by  intend- 
ment ;  on  the  other,  no  matter  of  defence  need  be  antici- 
pated by  a  negative.  The  charge  must  always  be  positive, 
and  never  introduced  with  a  "  that  whereas"  or  by  way 
of  recital.(w)  The  charge  must  never  be  in  the  disjunc- 
tive, as  "  published,  or  caused  to  be  published,"  so  as  to 
leave  it  uncertain  on  the  record  which  branch  of  the 
alternative  the  prosecutor  intends  to  charge  ;  (v)  though, 
if  it  be  expressed  in  the  copulative,  as  "  published  and 
caused  to  oe  published,"  it  will  suffice  to  prove  either. 
Repugnancy  in  any  material  point  will  vitiate,  and  cannot 


i 


t)  Hawk.  B.  2.  c.  25.  s.  59.  (u)  Hawk.  B.  2.  c.  25.  s.  60. 

v)  2  Stra.  900. 
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Terms  of  art. 


Indictment  on 
statute. 


be  supplied  by  evidence ;  but  mere  superfluous  averments, 
which  can  be  rejected  without  affecting  the  description 
of  the  offence,  may  be  rejected  as  superfluous;  and  the 
indictment  will  not  be  vitiated  by  mere  clerical  or  gram- 
matical errors,  unless  they  alter  the  sense  or  render  it 
wholly  uncertain,  (w) 

There  are  certain  terms  of  art  which  the  law  has  applied 
to  the  legal  description  of  certain  offences ;  and  these 
must  always  be  inserted.  Thus  no  statement  of  facts, 
however  clearly  amounting  to  a  felony,  will  supply  the 
place  of  the  word  feloniously ;  (x)  no  allegation  of  a  break- 
ing a  dwelling-house  in  the  night  with  intent  to  steal,  will 
charge  a  burglary,  if  the  word  burglariously  be  omitted ;  (y) 
no  charge  of  murder  can  be  properly  expressed  without 
the  words  "  malice  aforethought"  and  "  murder;"  (z) 
the  word  riotous  is  essential  to  indictments  for  rioting; 
maintained,  to  indictments  for  maintenance  ;(a)  and  "  with 
a  sttong  hand,"  to  indictments  for  forcible  entry.  (ft)  The 
words,  u  with  force  and  arms,"  though  probably  unneces- 
sary, even  independent  of  7  Geo.  4.  should  be  inserted  in 
all  indictments  for  offences  committed  with  violence.  But 
the  common  expressions,  u  not  having  the  fear  of  God 
before  his  eyes,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil ;"  "  being  an  evil-disposed  person;"  &c.  are 
merely  superfluous,  and  are  better  omitted. 

Where  an  offence  is  created  by  statute,  or  where  the 

Eunishment  is  increased  by  statute,  it  is  necessary  to 
ring  it  within  the  exact  meaning  of  the  act;  and  it  is 
rarely  safe  to  depart  from  its  exact  language,  (c)  If  the 
statute  on  which  the  indictment  is  framed  contains  excep- 
tions embodied  in  the  enacting  clause,  it  will  be  necessary 
to  negative  them,  in  order  to  bring  the  case  within  the 
provisional?)  But  where  the  exceptions  are  contained  in 
a  distinct  clause,  it  is  not  necessary  to  notice  them  in  the 
charge ;  but  it  lies  in  the  party  accused  to  bring  his  case 
within  them  by  way  of  defence,  (e)  In  this  respect,  con- 
victions on  penal  statutes  require  more  certainty  than  in- 
dictments ;  for  in  these  it  is  necessary  to  shew,  by  nega- 
tive averments,  that  the  defendant  is  not  within  any  of  the 
exceptions  which  the  statute  contains,  (f)    There  is  no 


(w;)  The  King  v.  Dowlin,  5  T.  R.  317,  8. 
(y}  2  Hale,  171,  184. 
ra)  The  King  v.  Johnson,  1  Wils.  325. 
[b)  The  King  v.  Wilson,  8  T.  R.  357. 

)  Fost.  424.  (d)  2  Hale,  170. 

?)  Heard  v.  Wadham,  1  East,  R.  629. 


(#)  2  Hale,  171,  184. 
(z)  Fost.  424. 


(e)  2  Hale,  171. 
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necessity  in  any  indictment  on  a  public  statute  to  recite 
the  statute,  because  the  judges  are  bound  to  take  notice 
of  all  public  statutes;  but,  if  the  indictment  professes  to 
recite  it,  and  the  recital  is  materially  erroneous,  the  con- 
clusion "  against  the  form  of  the  said  statute "  will  be 
vicious.  A  private  statute  must  be  pleaded ;  but  the  court 
will  intend  it  to  be  properly  recited/ until  the  contrary  be 
shewn  by  legal  proof,  (g) 

In  mentioning  articles  which  are  the  subject  of  charge,  Number,  qaan- 
they  should  be  described  as  commonly  known ;  and  their  tity,  and  raiue. 
number,  quantity,  and  value  set  forth.    The  proof  must 
correspond  in  the  first  point  with  the  allegation ;  but,  as 
to  the  last,  a  variance  is  wholly  immaterial. 

7  .—Statement  of  the  manner  of  committing  the  offence.—'  Mwuuof  com- 
In  general,  where  the  means  of  effecting  the  object  form  mi88ion* 
the  essence  of  the  charge,  it  is  necessary  to  set  them 
forth ;  but  not  otherwise.  Thus,  it  is  never  necessary  to 
specify  the  means  by  which  a  theft  or  burglarious  entry 
was  effected ;  but,  in  an  indictment  for  obtaining  money 
under  false  pretences,  it  is  necessary  to  set  out  at  length 
the  pretences  used,  and  to  prove  them  as  laid.  (A)  But  it 
has  been  holden,  that  in  an  indictment  for  soliciting 
another  to  commit  a  crime,  it  is  not  necessary  to  particu- 
larize any  of  the  solicitations  adopted,  (i) 

8.  The  conclusion, — The  ordinary  conclusion  of  an  in-  conclusion  of 
dictment  at  common  law  is  "  against  the  peace  of  our  said  indictment. 
Lord  the  King  his  crown  and  dignity  J9  These  words  are 
always  necessary,  except  in  an  indictment  for  a  mere  non 
feasance  at  common  law,  when  it  is  said  their  omission 
would  not  prejudice,  (J)  and  they  are  always  necessary  in 
to  offence  against  a  statute.  When  the  offence  is  com- 
mitted in  one  reign  and  the  indictment  preferred  in 
another,  the  conclusion  ought  to  be,  "-against  the  peace 
of  our  late  Lord  the  King ;"  (k)  but  as  no  criminal  proceed- 
ings abate  by  the  demise  of  the  crown,  an  indictment  found 
in  one  reign  may  be  tried  in  another.  (/)  If  the  offence 
be  committed  partly  in  one  reign  and  partly  in  another,  as 
if  a  nuisance  be  commenced  in  one  reign  and  continued  in 
another,  the  conclusion  should  be  "  against  the  peace  of 
our  Lord  the  late  King,  and  also  against  the  peace  of  our 
Lord  the  present  King ;"  (m)  and  even  if,  at  the  trial,  the 

[g)  Hawk.  B.  2.  c.25.  s.  104;  1  Ld.  Raym.  381,  2;  1  Dougl.  97. 
[X)  The  King  v.  Perrot,  2  M.  and  S.  379. 

;i)  The  King  v.  Higgins,  2  East  R.  5.  (j)  Fortes.  131. 

k)  2  Hale,  189.  (/)  7  Co.  Rep.  30,  1.  (m)  2  Hale,  189. 
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offence  should  be  proved  only  in  the  reign  of  the  latter, 
the  superfluous  words  will  not  prejudice,  («) 
Conclusion  of  Where  an  offence  is  created  by  statute,  the  words  con- 
rtatutw.61115  °n  ttary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, must  be  inserted  either  before  or  after  the  words, 
"  against  the  peace,  &e."  Where  the  matter  charged  is 
no  offence  at  common  law,  the  omission  of  these  words 
will  entirely  vitiate,  so  that  no  judgment  can  be  given 
upon  it.  (o)  But  where  the  matter  charged  was  an  offence 
at  common  law,  and  it  is  heightened  in  degree  by  a  statute, 
or  some  new  punishment  is  superadded  by  statute,  the 
indictment  will  be  wholly  avoided  by  the  omission  of  these 
words ;  but  it  will  stand  as  a  mere  indictment  for  the 
common  law  offence,  and  judgment  for  the  punishment 
provided  by  the  common  law  only  can  be  passed,  (p)  The 
improper  introduction  of  these  words  into  an  indict- 
ment, sustainable  otherwise  at  common  law>  will  not  pre- 
judice, (q) 

Numerous  distinctions  have  been  taken  in  the  old 
books  as  to  the  proper  conclusion  when  there  are  more 
statutes  than  one  referring  to  the  offence,  whether  it  should 
be  contrary  to  the  form  of  the  statute  or  statutes.  The 
more  recent  authorities,  however,  seem  to  countenance  the 
opinion  that,  in  all  cases,  a  conclusion  in  the  singular  will 
suffice ;  (r)  and  by  7  Geo.  4.  c.  64.  s.  20.  no  judgment  may 
be  stayed  or  reversed  for  any  mistake  in  using  the  plural 
for  the  singular,  or  the  singular  for  the  plural. 

Besides  these  necessary  parts  of  the  conclusion,  it  was 
formerly  usual  to  introduce  others  of  mere  moral  inference, 
as  "  to  the  great  displeasure  of  Almighty  God ;"  "  to  the 
evil  example  of  all  others ;"  and  "  to  the  great  damage" 
of  the  party  directly  aggrieved ;  but  these  are  all  clearly 
unnecessary,  and  should  be  omitted. 
How  indictment  The  Bill  of  Indictment  being  thus  carefully  prepared 
ngrossed.  must  be  engrossed,  that  is,  fairly  written  on  parchment, 
without  a  stamp.  Formerly,  all  Indictments  were  in 
Latin;  but, by  4  Geo.  2.  c.  26.  they  must  be  in  English, 
and  written  in  legible  hand,  under  the  penalty  of  50Z. 
The  indictment  must  be  written  in  words  at  length,  with- 
out abbreviations  or  figures ;  except  where  it  is  necessary 


n)  2  Hale,  189.  (o)  1  Hale,  172,  189,  192. 

p)  2  Hale,  190. 

*q}  The  King  v.  Matthews,  5  T.  R.  162. 
y)  E.  of  Clanricarde  v.  Stokes,  7  East,  R.  520,  1. 
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to  set  out  difac  simile  of  a  written  instrument,  when  both 
are  necessarily  admitted,  (s) 

The  names  of  the  witnesses  who  are  to  support  the  Witnesses  iu- 
charge  before  the  grand  jury  should  be  indorsed  on  thedorMdand 
back  of  the  bill  copied ;  and  the  witnesses  should  then 8Worn# 
be  sworn  in  court  by  the  clerk  of  the  peace,  ready  to  go 
before  the  grand  jury  when  required.     There  is  no  objec- 
tion to  the  examination  of  witnesses  at  the  trial  who  were 
not  sent  before  the  grand  jury ;  but  in  cases  of  felony, 
where  the  prosecutor  does  not  think  proper  to  examine 
any  witness  whose  name  appears  on  the  back  of  the  bill, 
the  court  will  usually,  at  the  desire  of  the  prisoner,  require 
such  witness  to  be  placed  in  the  box  as  the  witness  of  the 
crown,  in  order  that  the  prisoner  may  have  the  benefit  of 
questioning  him  by  way  of  cross-examination.     In  misde- 
meanors this  practice  does  not  prevail. 

The  grand  jury,  having  decided  on  the  bill  in  the  man-  Finding, 
ner  we  have  considered  already,  (t)  return  it  into  court, 
either  indorsed  "  a  true  bill/9  or  *'  no  true  bill"  accord- 
ing to  their  finding.  The  result  is  then  announced  by  the 
clerk  of  the  peace,  and  the  indictment  placed  on  the  file. 
On  a  bill  being  found,  whether  for  felony  or  misdemeanor, 
if  the  prisoner  be  not  in  custody,  the  prosecutor  may 
obtain  a  bench  warrant  to  apprehend  him,  as  a  matter  of 
course,  on  application  to  the  clerk  of  the  peace. 

§2.  OF  PROSECUTION  BY  PRESENTMENT. 

Presentments  may  be  either  by  the  grand  jury  at  com- 
mon law  for  any  offences  within  their  own  knowledge,  or 
by  magistrates  under  statutable  provision. 

The  grand  jury  may  present  any  offence  within  their  Presentment*  by 
own  knowledge,  without  a  bill  being  sent  before  them  at the  grand  j«nr- 
the  instance  of  an  individual  prosecutor,  if  the  offence  be 
one  of  which  they  can  legally  take  cognizance,  (u)  This 
presentment  is  delivered  into  court,  and  the  clerk  of  the 
peace  then  puts  it  into  the  form  of  an  indictment;  on 
which  process  may  issue  as  in  ordinary  cases.  The  pre- 
sentment, in  the  first  instance,  is  merely  regarded  as  a 
bilJ  on  which  an  indictment  is  framed,  (v) 


(*)  2  Hale,  170.        (*)  Ante,  p.  99.  (u)   Hawk.  B.  2.  c.  2.  s.  51. 

(v)  4  Bla.  Com.  301.  It  seems,  that  in  former  times,  the  practice 
of  original  presentment  by  the  grand  jury  was  much  more  fre- 
quent than  it  is  at  present. 
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The*  following  is  the 

Form  of  present-  Form  of  a  Presentment  by  a  Grand  Jury,  of  a  Bridge  out  of  repair* 


ment  by  a  grand 
jury,  of  a  county 
bridge  out  of 
repair* 


which  the  County  is  bound  to  maintain. 


Second  count. 


hire,  (     Be  it  remembered,  that  at  a  General  Quarter  Session 
it.     \  of  the  Peace  of  our  Lord  the  King,  holden  at  —  for 


■        shire% 

to  wit. 
the  said  county,  on  —  the  —  day  of  ■  in  the  said  year  of  the 
reign  of,  &c.  — —  before  A.  B.  and  C.  D.  Esqrs.  and  the  Rev.  P.  Q* 
clerk,  and  others  their  companions,  justices  of  our  said  Lord  the 
King,  assigned,  &c.  It  is  presented  by  the  oath  of  M.  N.,  O.  P., 
Q.  R.,  &c.  (the  names  of  the  grand  jurors),  good  and  lawful  merf 
of  the  said  county,  then  and  there  sworn  and  charged  to  inquire  for 
our  said  Lord  the  King,  and  the  body  of  the  said  county,  as  fol- 
io weth  :  that  is  to  say aforesaid;  the  jurors  for  our  Sovereign 

Lord  the  King  upon  their  oath  present,  that  a  certain  bridge  over 
the  river  T.,  commonly  called  —  bridge,  lying  and  being  in  the 
several  parishes  of  N.  and  M.  in  the  said  county  of  »  in  the 
King's  common  highway,  there  leading  from  the  market  town  of  N. 
in  the  said  county  of  — —  to  the  market  town  of  M.  in  the  said 
county  of  —  also  for  and  during  twenty  years  last  past,  being  a 
common  King's  highway  for  all  the  liege  subjects  of  our  said  Lord 
the  King,  with  their  horses,  carts,  and  carriages,  to  go,  pass,  ride, 
and  travel  at  their  pleasure,  on,  &c.  was,  and  continually  from 
thenceforth  hitherto  hath  been,  and  still  is,  in  great  decay,  broken 
down,  and  ruinous,  so  that  the  liege  subjects  of  our  said  Lord  the 
King,  upon  or  over  the  said  bridge,  with  their  horses,  carts,  and 
carnages,  could  not,  and  cannot  go,  pass,  ride,  and  travel,  without 
great  danger,  to  the  grievous  damage  and  nuisance  of  all  the  liege 
subjects  of  our  said  Lord  the  King,  upon  and  over  the  said  bridge 
going,  passing,  riding,  and  travelling,  against  the  peace,  &c.  and 
that  the  inhabitants  of  the  county  of  — —  aforesaid,  the  common 
bridge  aforesaid  (so  as  aforesaid  being  in  decay),  ought  to  repair 
and  amend  when  and  so  often  as  it  shall  be  necessary,  (w) 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  further  present,  that 
a  certain  other  public  bridge  over  the  river  T.,  commonly  called  — 
bridge,  lying  and  being  in  the  said  county  of  ■  in  the  said  King's 
highway,  leading  from  the  said  market  town  of  — -  in  the  said 
county  of  —  to  the  said  market  town  of  T.  in  the  said  county  of 
—  at  the  several  times  hereinafter  mentioned,  and  now  being  a 
common  King's  highway  for  all  the  liege  subjects  of  our  said  Lord 
the  King,  on  foot,  and  with  their  horses,  carts,  and  carriages,  to 

fo,  pass,  ride,  and  travel,  on,  &c.  was,  and  continually  from  thence 
itherto  hath  been,  and  still  is,  in  great  decay,  ruinous,  and  broken, 
so  that  the  liege  subjects  of  our  said  Lord  the  King,  upon  or  over 


(w)  It  is  now  so  well  established,  that  all  public  bridges  which 
are  of  general  conveniency,  are  of  common  right  to  be  repaired  by 
the  whole  inhabitants  of  the  county  in  which  they  are  locally  si- 
tuated (except  when  such  county  can  show  that  other  persons  are 
liable  ratione  tenurat,  or  in  some  other  way,  which  must  be  done  by 
special  plea),  that  it  is  unnecessary  to  multiply  authorities.  The 
whole  law  on  the  subject  may  be  collected  from  the  following 
cases : — R.  v.  West  Riding  of  Yorkshire,  2  E.  R.  841 ;  Id.  588;  and 
R.  v.  Northampton,  2  M.  and  S.  262. 
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the  said  bridge,  on  foot,  and  with  their  horses,  carts,  and  car- 
riages, could  not  and  cannot  go,  pass,  ride,  and  travel,  without 
great  danger,  to  the  grievous  damage  and  nuisance  of  all  the  liege 
subjects  of  our  said  Lord  the  King,  upon  and  over  the  said  bridge 
going,  passing,  riding,  and  travelling,  and  against  the  peace  of  our 
said  Lord  the  King,  his  crown  and  dignity.  And  the  iurors  afore- 
said, on  their  oath  aforesaid,  further  present,  that  the  inhabitants  of  the 
said  county  of  ■  the  said  last-mentioned  public  and  common  bridge 
(so  as  last  aforesaid  being  in  decay,  broken  down,  and  ruinous), 
ought  to  repair  and  amend  when  and  so  often  as  it  shall  be  ne- 
cessary. 

But  the  most  usual  Presentment  at  the  present  day  is  Praentnent  by 
that  made  by  a  justice  of  the  peace  under  the  statute.  JjJJJJ^  of  thc 
By  the  general  highway  act,  13  Ueo.  3.  c.  78.  s.  24.  every 
justice  of  assize,  justices  of  the  counties  palatine  of  Ches- 
ter, Lancaster,  and  Durham,  and  of  the  great  sessions  in 
Wales,  shall  have  authority  by  this  statute  on  their  own 
view,  and  every  justice  of  the  peace,  either  on  his  own 
view,  or  on  information  on  oath  given  to  him  by  any  sur- 
veyor of  the  highways,  to  make  Presentment  at  their  re- 
spective assizes,  or  great  session,  or  in  the  open  General 
Quarter  Sessions,  of  such  respective  limit  of  any  highway, 
causeway,  or  bridge  not  well  and  sufficiently  repaired  and 
amended,  or  of  any  other  default  or  offence  committed  or 
done  contrary  to  that  statute. 

Form  of  Presentment  at  the  Quarter  Sessions  by  a  Justice  of  the  Peace  Form  of  Pro- 

under  this  statute.  sentmeut  by  a 

shire,    (     At  the  General  Quarter  Sessions  of  the  Peace  of  our ju,tlcc  *l  WMiua' 

to  wit.      I  Lord  the  King,  holden  for  the  said  county  at  —  in 
the  said  county  on  {the  day  of  the  week)  the  — -  day  of  — -  in  the 

said  year  of  the  reign  of before  A.  B.  and  C.  D.  Esqrs.  and  the 

Rev.  P.  Q.  clerk,  and  others  their  companions,  justices  of  our  said 
Lord  the  King,  assigned  to  keep  the  peace  in  the  said  county,  and 
also  to  hear  and  determine  divers  felonies,  trespasses,  and  other  mis- 
demeanors in  the  said  county  committed:  A.B.  Esq.  one  of  the 
justices  of  our  said  Lord  the  King,  assigned  for  the  purpose  afore- 
said, by  virtue  of  an  act  made  in  the  thirteenth  year  of  the  reign  of 
his  Majesty  King  George  the  Third,  "  for  the  amendment  and  pre- 
servation of  the  highways,"  (upon  his  own  view),  or  {upon  in- 
formation, upon  oath,  to  him  given  by  C.  D*  surveyor  of  the  high- 
ways for  the  {parish,  Sfc.)  of  — -  in  the  said  county),  doth  present, 
that  from  the  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, there  was,  and  yet  is,  a  certain  common  and  ancient  King's 
highway  leading  from  the  town  of  — -  in  the  said  {county,  <Xfc.)  to- 
wards and  unto  —  within  the  said  {county)  used  for  all  the  King's 
subjects,  with  their  horses,  coaches,  carts,  and  carriages,  to  go, 
return,  and  pass,  at  their  will ;  and  that  a  certain  part  of  the  same 
King's  common  highway,  commonly  called  — -  situate,  lying,  and 
being,  in  the  {parish,  fyc.)  of  — — —  in  the  same  {county),  containing 

in  length  —  yards,  and  in  breadth  ■  feet,  on  the  day  of 

in  the  — -  year  of  the  reign  of  —  and  continually  after- 
wards until  the  present  day,  was,  and  yet  is,  very  ruinous,  deep- 
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broken,  and  in  great  decay,  for  want  of  due  reparation  and  amend- 
ment, so  that  the  subjects  of  the  King  through  the  same  way,  with 
their  horses,  coaches,  carts,  and  carriages,  could  not,  during  the 
time  aforesaid,  nor  yet  can,  go,  return,  or  pass,  as  they  ought  and 
were  wont  to  do,  to  the  great  damage  and  common  nuisance  of  all 
the  King's  subjects  through  the  same  highway,  going,  returning, 
or  passing,  and  against  the  peace  of  our  said  Lord  the  King,  (x) 
and  that  the  inhabitants  of  the  (parish,  <Xfc.)  of  ■  ■  aforesaid  in 
the  (county)  aforesaid,  the  said  common  highway  (so  in  decaff) 
ought  to  repair  and  amend,  when,  and  so  often  as  it  shall  be  ne- 
cessaty. 

In  testimony  whereof,  the  said  A.  B.  to  these  presents  hath  set 
his  hand  and  seal  the     ■     day  of  —  in  the  year  aforesaid. 

A.B.    (L.S.) 

Points  relating        The   Presentment  must  be   made   at  a  court  having 
b°  ^Sen8tment8  jurisdiction  over  the  district  in  which  the  road  or  bridge 
y jus  ces.        complained  of  lies,  (y)    It  must  be  under  the  seal  of  the 
magistrate  who  presents ;  and  when  delivered  duly  sealed 
by  him  at  the  sessions,  in  open  court,  has  all  the  force  of 
an  indictment,   found  by  a  grand  jury,  but  it  has   no 
more  ;  for  the  right  to  traverse  it  is  expressly  reserved  by 
the  statute,  (z)     Such  presentment  cannot  be   removed 
by  certiorari  until  it  be  traversed,  and  judgment  given, 
except  where  the  alleged  duty  or  obligation  of  the  defen- 
dants to  repair  may  be  brought  in  question  ;  (a)  of  which 
the  Court  of  King's  Bench  will  judge  on  the  application 
for  the  writ.     By  the  act  the  Court  of  Quarter  Session 
may  direct  presentments  made  before  them  to  be  prose- 
cuted at  the  expense  of  the  district  in  which  the  road  or 
bridge  presented  lies,  (b) 
Proceedings  on       As  wnen  a  Presentment  is  regularly  made,  the  proceed- 
presentments  by  ingS  Up0n  ft  are  exactly  similar  to  those  on  an  indictment; 
jus  ices.  ^e  points  as  to  offences  presented  will  be  found  under 

the  head  u  Nuisances,"  in  chapter  6 ;  and  those  which 
apply  to  pleas  and  traverses  in  chapter  7. 
Presentments  by  Besides  the  statutable  power  of  justices  to  present,  it 
constable*  di*.  seems  that  high  constables  have  been  accustomed  from 
early  times  to  make  presentment  of  various  offences  with- 
in their  districts.  It  seems,  however,  from  the  recent 
case  of  "  the  King  v.  the  Bridgewater  and  Taunton  Canal 
Company/9  (c)  that  such  Presentments  are  of  no  validity, 

(a?)  This  form  having  been  prescribed  by  the  statue  itself  for  Pre- 
sentments  for  non  repair,  it  need  not  conclude  €<  contrary  to  the 
statute;"  but  for  other  nuisances  and  offences,  for  which  no  form  is 
prescribed  by  it,  a  Presentment  ljmst  follow  the  usual  rule,  by  so 
concluding,  and  must  follow  the  words  of  the  statute  in  describing 
the  offence  presented.     The  King  v.  Winter,  13  East,  R.  258. 

M  13  Geo.  3.  c.  78.  s.  24.  (z)  Id.  ibid. 

(a)  Id.  ibid.  (b)  Id.  ibid.  (c)  7  B.  and  C.  514. 


continued* 
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unless  the  constable  goes  before  the  grand  jury,  and 
makes  oath  to  the  truth  of  the  facts  which  he  presents. 
As  much  expence  and  vexation  had  arisen  from  Present- 
ments by  constables,  which  they  were  required  to  sign  at 
a  Petty  Sessions,  to  be  delivered  to  the  ensuing  Quarter 
Sessions,  it  is  enacted  by  7  and  8  Geo.  4.  c.  38.  that  "  no 
petty  constable  shall  be  required  at  any  Petty  Session  or 
elsewhere  to  make,  nor  shall  any  high  constable  be  required 
at  any  general  gaol  delivery,  Gfreat  Session,  or  General  or 
Quarter  Session  of  the  Peace  in  England,  to  deliver  any 
Presentment  respecting  popish  recusants,  persons  absent- 
ing themselves  from  their  parish  church,  or  any  other 
place  ( of  religious  worship  licenced  by  authority,  rogues 
and  vagabonds,  inmates,  retailers  of  brandy,  ingrossers, 
forestalled,  regrators,  profane  swearers  and  cursers,  ser- 
vants out  of  service,  felonies  and  robberies,  unlicensed  or 
disorderly  alehouses,  false  weights  and  measures,  high- 
ways ana  bridges,  riots,  routs,  and  unlawful  assemblies, 
and  whether  the  poor  are  well  provided  for,  and  the  con- 
stables are  legally  chosen  and  sworn."  As  this  enumeration 
comprises  almost,  if  not  all,  matters  which  ever  were  pre- 
sented, it  may  be  fairly  assumed  that  presentments  by 
constables  will  be  discontinued  in  future. 

§3.    OF    PROSECUTION    BY    INFORMATION. 

Prosecution  by  Information  at  the  Quarter  Sessions 
can  only  be  instituted  in  cases  where,  by  a  penal  statute, 
an  informer  is  allowed  to  take  this  course  to  recover  the 
penalty.  As  it  is  almost,  if  not  entirely  disused,  a  single 
form  of  an  Information  will  suffice  for  this  place. 

Information. 

C      t      f  i       Be  it  remembered  that  A.  B.  of  (J)      — ■  in  the  General  form  of 

lAwn  y  oj    J  county  of gentleman,  who  as  well  for  our  Sove-  Information  at 

reign  Lord  the  now  King,  as  he  himself,  doth  prosecute  on  this  sessions, 
behalf,  cometh  before  the  justices  of  our  said  Lord  the  King,  as- 
signed to  keep  the  peace  of  our  said  Lord  the  King  in  and  for  the 

said  county  of and  also  to  hear  and  determine  divers  felonies, 

trespasses,  and  other  misdemeanors  in  the  said  county  committed, 
at  their  General  Quarter  Session  of  the  Peace,  (<?)  holden  at  — —  in 

(d)  By  18  Eliz.  c.  5.  informers  upon  penal  statutes  are  prohibited 
from  suing  otherwise  than  in  person  or  by  attorney ;  therefore  an 
infant  cannot  proceed  by  information  qui  tarn.    Bui.  Ni.  Pri.  196. 

(e)  By  21  Jac.  1.  c.  4.  Informations  on  penal  statutes  may  be  pro- 
secuted before  justices  of  assize,  nisi  prius,  general  gaol  delivery, 
oyer  and  terminer,  or  of  the  peace  in  general,  or  General  Quarter  Ses- 
sion in  the  counties,'  (or  cities,  boroughs,  and  towns  corporate, 
respectively),  where  the  offences  were  committed  (except  in  a  very 
few  excepted  cases),  at  the  choice  of  the  parties  who  shall  prosecute. 
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and  for  the  said  county,  on  —  the  —  day  of  —  in  the 

year  (f) of  the  reign  of,  &c.  in  his  proper  person,  and  as 

well  for  the  said  Lord  the  King  as  for  himself,  (g)  giveth  the  court 
here  to  understand  and  be  informed,  that  P.  Q.  late  of  the  parish  of 
—  in  the  county  of yeoman,  on,&c.  at,  &c.  aforesaid,  not  re- 
garding the  laws  and  statutes  of  our  said  Lord  the  King,  but  intending 
etc.  (here  insert  the  offence  with  the  same  precision  as  in  an  indict- 
mentj  (A)  against  the  form  of  the  statute  in  that  case  made  and 
provided,  (t )  whereupon  the  said  A.  B.  as  well  for  our  said  Lord  the 
King  as  for  himself,  prayeth  the  advice  of  the  court  on  the  premises; 
and  that  the  aforesaid  P.  Q.  may  forfeit  the  sum  of  —  according 
to  the  form  of  the  statute  aforesaid ;  and  that  the  said  A.  B.  may 
have  one  moiety  thereof,  according  to  the  form  of  the  said  statute ; 
and  also  that  the  aforesaid  P.  Q.  may  come  here  into  court  to  answer 
concerning  the  premises,  and  there  are  pledges  of  prosecuting,  to 
wit,  John  Doe  and  Richard  Roe:  and  hereupon  it  is  commanded 
to  the  said  P.  Q.  that  all  other  things  omitted  and  all  excuses  laid 
aside,  he  be  in  his  proper  person  at  the  next  General  Quarter  Session 
of  the  Peace  to  be  nolden  for  the  said  county,  to  answer  as  well  to 
the  said  Lord  the  King,  as  to  the  said  A.  B.  who,  as  well  for  the 
said  Lord  the  King  as  for  himself,  doth  prosecute  of  and  concerning 
the  premises,  and  further  to  do  and  receive  what  the  said  court  shall 
consider  in  his  behalf,  (J) 


(/)  The  suit  must  have  commenced  within  a  year  from  the  offence 
committed,  31  Eliz.  c.  5. 

(g)  The  King  may  sue  for  the  whole  penalty  by  information  in  the 
court  of  B.  R.  unless  a  common  informer  has  already  commenced  a  suit 
qui  tarn  for  the  penalty.    The  King  v.  Hymen,  7  T.  R.  536. 

(A)  But  it  need  not  conclude  "  against  the  peace/'  &c.  as  an  in- 
dictment must. 

(s)  But  if  the  offence  be  recognized  by  more  than  one  statute,  the 
particular  statute  under  which  the  suit  is  prosecuted  need  not  be  set 
forth,  as  the  court  is  bound  to  notice  all  public  statutes ;  neverthe- 
less, if  the  statute  be  recited,  and  there  be  a  substantial  variance 
between  the  statute  and  the  recital,  it  will  be  fatal.     Hawk.  B.  2.  c.  25. 

(j)  All  prosecutors  qui  tarn  are  considered  as  common  informers, 
ana  such  are  not  entitled  to  costs  unless  expressly  given  by  the 
statute.     Hawk.  B.  2.  c.  26. 

But  by  18  Eliz.  c.  5.  if  any  informer,  or  plaintiff,  on  a  penal  statute, 
shall  willingly  delay  his  suit,  or  shall  discontinue,  or  be  nonsuit,  or 
have  the  trial  or  matter  passed  against  him,  therein  by  verdict  or 
judgment  of  law,  then  he  snail  pay  unto  the  defendant  his  costs. 

By  the  same  statute  (which  extends  only  to  common  informers, 
Bui.  Ni.  Pri.  196.)  no  informer  shall  compound  or  agree  with  the 
defendant,  but  after  answer  made  in  court ;  nor  after  answer,  but  by 
the  order  or  consent  of  the  court ;  on  pain  of  being  set  in  the  pillory, 
in  some  market  town  next  adjoining,  in  open  market,  for  two  hours, 
and  of  being  disabled  to  be  informer  of  any  penal  statute,  and  also 
of  forfeiting  10/.  half  to  the  King,  and  half  to  tne  party  grieved,  to  be 
recovered  in  any  court  of  record,  by  action  of  debt  or  information : 
and  the  justices  of  assize,  and  justices  of  the  peace  in  sessions,  may 
hear  and  determine  all  offences  against  this  act.  But  the  pillory 
is  abolished  (except  for  particular  offences),  by  a  subsequent  statute, 
56  Geo.  3.  c.  138. 


CHAPTER  V. 

OP   FELONIES  PROSECUTED  AT   SESSIONS,   WITH 

FORMS  OF  INDICTMENTS. 

§    1.  Of  the  customary  Jurisdiction  of  the  Sessions  in  Cases  of 
Felony. 

-  3.  Of  Simple  Larceny  at  Common  Law. 

-  3.  Of  Larceny  of  Public  and  Private  Securities. 

-  4.  Of  Stealing,   and  Breaking  with  intent  to  steal,  things 

affixed  to  Buildings,  &c. 

-  6.  Of  Stealing    Trees,    Shrubs,    Fruit,  &c.    growing,    and 

Damaging  with  intent  to  Steal. 

-  6.  Of  Larcenous  Offences  relating  to  Deer. 

-  7.  Qf  Larceny  by  Tenants  and  Lodgers. 

-  8.  Of  Larceny  by  Servants. 

-  9.  Of  Felonious  Embezzlement  by  Servants. 

-  10.  Of  Accessaries. 

-  11.  Of  Receivers  of  stolen  Goods. 

-  12.  Of  Felonies  rarely  prosecuted  at  Sessions. 

§  1.    OF    THE    CUSTOMARY    JURISDICTION    OF    THE   SES- 
SIONS   IN    CASES    OF    FELONY. 

Offences,  which  may  be  made  thte  subject  of  prosecu- 
tion at  Sessions  are  Felonies  and  Misdemeanors.  Of  these 
Felonies  demand  the  first  notice,  as  they  are  of  the  highest 
degree  and  importance,  and  are  usually  first  in  order  of 
trial. 

Felony  derives  its  name  from  the  forfeiture  of  goods  Felonies,  what. 
and  chattels  which  follows  as  a  consequence  on  the  con- 
viction of  the  offender.  Any  discussion  of  the  etymology 
or  history  of  this  name  as  indicative  of  a  large  class  of 
crimes,  would  be  out  of  place  in  this  work.  In  practice 
it  now  applies  to  all  offences  between  misdemeanors  and 
treason,  whether  capital,  or  punishable  with  transportation, 
fine,  whipping,  or  imprisonment  with  hard  labour,  at  the 
discretion  of  the  court. 

Capital  felonies,  although  within  the  power  of  the 
sessions  to  determine,  are  never  tried  there  except  in  some 
particular  jurisdictions  ;  and  all  cases  of  difficulty,  ought, 
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What  felonies 
prosecuted  at 
sessions. 


according  to  the  language  of  the  commission  itself,  to  be 
remitted  to  the  assizes. 

The  felonies  usually  prosecuted  at  the  sessions  are 
those  offences  against  property  which  partake  of  the 
nature  of  theft  or  embezzlement,  without  the  aggravating 
circumstances  which  have  rendered  them  capital.  Until  a 
recent  statute,  the  sessions  professed  only  to  take  cogni- 
zance of  petty  larcenies,  that  is,  of  larcenies  where  the 
article  stolen  was  within  the  value  of  12d. ;  and,  there- 
fore, although  in  practice  they  often  tried  cases  where  the 
article  stolen  was  really  more  valuable,  it  was  usual  to  lay 
its  value  in  the  indictment  within  that  sum;  but  now, 
by  7  and  8  Geo.  4.  c.  29.  s.  2.  the  distinction  between 
grand  and  petty  larceny  is  abolished,  and  every  larceny, 
whatever  may  be  the  value  of  the  property  stolen,  is  sub- 
jected to  the  previous  incidents  of  grand  larceny  ;  and 
all  courts  which  before  had  power  to  try  petty  larceny, 
may  try  every  case  of  simple  larceny,  without  reference 
to  the  value.  The  Court  of  Quarter  Sessions  will  now, 
therefore,  try  every  case  of  simple  larceny. 


§2.    OF    SIMPLE    LARCENY    AT    COMMON    LAW. 

Larceny,  what.  Larceny,  at  common  law,  is  the  wrongful  taking  and 
carrying  away  personal  goods  from  the  actual  or  con- 
structive  possession  of  another,  and  being  the  property  of 
another,  with  a  felonious  intention  to  appropriate  them  to 
the  use  of  the  taker.  To  constitute  the  crime,  then,  six 
circumstances  must  concur ;  a  taking  ;  a  carrying  away ; 
the  goods  must  be  personal;  the  goods  when  taken  must 
be  constructively  in  the  possession  of  another  ;  they  must 
be  the  property  of  another  ;  and  there  must  be  a  felonious 
intent  in  the  taker. 

What  a  taking.  1st.  There  must  be  a  taking. — As  every  larceny  includes 
a  trespass,  no  abstraction  of  property,  with  the  express 
consent  of  the  owner,  can  under  any  circumstances  be  lar- 
ceny ;  and  if  a  person  projects  a  robbery  for  purposes  of 
his  own,  and  facilitates  the  execution,  the  parties  who 
join  with  him,  however  criminal,  cannot  be  held  guilty  of 
this  offence,  (a)  But  if  the  owner,  suspecting  a  design  to 
rob  him,  and  wishing  to  detect  the  offenders,  directs  a 
servant  to  appear  to  join  in  the  scheme,  and  assist  it 
till  it  is  completed,  yet  if  the  original  intent  existed 
independent  of  him,  and  he  assisted  only  in  its  develop- 


(a)  Fost.  122. 
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ment,  the  crime  will  remain  unaltered,  (b)  And  if  thieves 
break  into  a  house,  and  a  servant,  by  his  master's  desire, 
shew  them  the  place  where  the  plate  is  deposited,  they 
will  be  guilty  of  larceny  in  removing  it.  (c) 

As  there  must  be  a  taking,  it  follows  that  to  render  a 
party  a  principal  felon,  he  must  be  present  at  the  act,  or 
so  near  as  to  be  able  to  assist  in  the  execution  of  the  pur- 
pose ;  and,  therefore,  it  has  been  held  that  going  towards 
a  place  where  a  felony  is  to  be  committed  in  order  to 
assist  in  carrying  off  the  property,  and  assisting  accord- 
ingly, will  not  make  a  man  a  principal  in  larceny,  if  he 
was  at  such  a  distance  at  the  time  of  the  taking  that  he 
could  render  no  assistance  in  that  act;(d)  though  if  he 
keeps  watch  while  another  takes,  he  will  be  deemed  to 
join  in  the  taking.  And  if  a  man  employ  an  innocent  and 
unconscious  agent,  as  a  child  or  a  lunatic,  to  take  goods, 
he  will  be  considered  as  taking  by  their  hands,  and  will  be 
guilty  of  larceny  as  a  principal,  (e) 

2.  There  must  be  a  carrying  away,  that  is,  there  must  What  a  carrying 
be  a  complete  severance,  and  some  removal,  though  the  away* 
slightest  will  suffice.  Thus,  where  a  man  had  keys  tied  to 
thl  strings  of  his  purse  in  his  pocket,  which  the  prisoner 
snatched,  and  held  the  purse  in  his  hand,  but  was  detected 
before  he  had  obtained  the  keys  or  severed  the  purse  from 
them,  this  was  holden  not  to  be  larceny.  (/)  Thus, 
where  a  card  of  lace  lay  in  a  shop  window,  one  half  being 
unwrapped  from  the  card  and  hung  across  the  window  for 
the  purpose  of  exhibition,  and  the  other  half  remaining  on 
the  card  which  was  lying  near  a  block  in  the  window,  and 
the  prisoner,  by  means  of  a  hook  fastened  to  the  end  of  a 
stick,  drew  through  a  cotter-hole  in  the  window-frame  all 
the  lace  which  was  unwrapped,  and  shook  the  block,  with 
which  the  remainder  became  entangled,  but  not  so  as 
actually  to  remove  it  with  the  lace  upon  it  from  its  place, 
nor  severing  the  portion  of  the  lace  which  had  been  drawn 
through  the  hole  from  the  residue,  it  was  holden  that  he 
had  not  completed  a  larceny,  (g)  But  if  the  severance  be 
complete,  and  the  felonious  intention  clear,  the  slightest 
removal  will  render  the  offence  complete.  Thus,  if  a 
diamond   be  snatched  from  a  lady's  ear,  and  is  dropped 


'b)  The  King  v.  Egginton,  2  B.  and  P.  508. 

¥c)  Per  Thompson,  Baron,  2  Leach,  922. 

\d)  The  King  v.  Kelly,  Russ.  and  Ry.  421. 

(e)  Hawk.  b.  2.  c.  33.  s.  12. 

(/)  Wilkinson' s  Case,  1  Hale,  P.  C. 508.  cited  1  Leach,  321,  in  notis. 

(jr)  Newman's  case,  O.  B.  1817. 
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among  the  curls  of  her  hair;  (A)  if  goods  be  taken  from  a 
trunk  and  laid  on  the  floor  with  intent  to  carry  them 
away ;  (i)  and  if  goods  be  removed  from  one  part  of  a 
waggon  to  another  with  intent  to  steal  them;^*)  these  will 
be  larcenies.  But  the  mere  alteration  of  position  of  a 
moveable  article  without  a  change  of  place  will  not 
suffice  ;  and,  therefore,  if  instead  of  removing  a  package 
from  one  part  of  a  waggon  to  another,  the  party  merely 
turn  it  from  endways  to  lengthways  for  the  convenient 
abstracting  of  its  contents,  after  cutting  open  the  covering, 
but  before  taking  out  any  of  the  contents,  he  will  not  be 
guilty  of  larceny,  but  of  a  misdemeanor  only.  (A) 
whatdescrip-  The  goods  must  be  personal  goods ;  that  is,  they  must 
twn  of  goods,  foe  things  of  some  intnnsic  value,  and  in  which  some  one 
has  a  property ;  and  they  must  not  be  connected  with 
lands  or  buildings  at  the  time  of  the  taking.  They  must 
be  things  of  some  intrinsic  value  ;  and,  therefore,  if  they  are 
valuable  only  as  evidence  of  claims  or  demands,  or  title  to 
land,  as  notes,  bills,  or  deeds,  they  are  not,  at  common 
law,  the  subject  of  larceny,  although  now  protected  by 
statute.  (J)  So  it  is  no  larceny  to  take  animals  which  are 
regarded  as  of  a  base  nature,  as  dogs,  cats,  foxes,  mon- 
keys, and  ferrets,  although  domesticated,  which  do  not 
directly  or  indirectly  serve  for  food,  and  the  value  of  which 
is  merely  accidental  or  imaginary  ;  (m)  and,  accordingly,  it 
has  been  held,  that  an  indictment  for  stealing  "  five  live 
tame  ferrets  confined  in  a  hutch,"  could  not  be  supported, 
although  it  was  proved  that  the  animals  were  tame,  and 
had  been  sold  by  the  prisoner  for  nine  shillings,  (n) 

They  must  be  things  in  which  some  one  has  a  property ; 
and,  therefore,  animals  fern  natura  and  unreclaimed,  as 
deer  in  a  forest,  conies  in  a  warren,  fish  in  the  sea  or  in 
rivers,  game,  and  wild  fowl,  unless  domesticated,  are  not 
the  subjects  of  larceny,  (o)  But  when  appropriated  and 
confined,  or  so  tamed  as  to  be  habituated  to  return  to  a 
place  provided  by  the  owner,  these  animals  become  the 
subject  of  larceny ;  and,  when  killed,  their  flesh  and  skin 
become  property  like  other  food.  ( p) 

They  must  be  things  unconnected  with  land  or  buildings 
at  the  time  of  the  taking,  or  no  larceny  will  be  committed 


h)  The  King  v.  Lapier,  1  Leach.  321.  (t)  Id.  ibid,  in  notis. 

j)  The  King  v.  Coslet,  1  Leach,  236.  (A:)  Id.  in  notis. 

)  The  King  v.Webster,  2Strange>  1133. 
m)  Hawk. b.  I.e. 33. 8  36. 
n)  The  King  v.  Learing,  Russ.  and  Ry.  350. 
o)  1  Hale,  510.  (p)  Id.  3l2. 
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at  common  law,  by  their  being  severed  and  immediately 
removed.  Thus  it  is  no  larceny  to  dig  and  carry  away 
minerals  from  the  earth ;  to  pull  down  and  carry  away 
any  part  of  a  building ;  to  cut,  gather,  and  take  corn  and 
fruit,  or  to  fell  trees,  although  most  of  these  acts  have 
been  made  punishable  by  statutes  to  be  noticed  here- 
after, (q)  But  if  any  of  these  things  be  first  severed  from 
the  land,  and  at  another  time  removed,  though  the  sever- 
ance was  by  the  offender  himself,  so  that  the  severance 
and  the  removal  cannot  be  regarded  as  one  continued  act, 
the  removal  will  be  a  larceny.  Thus,  if  coal  or  lead  be 
raised  from  a  mine  in  the  day  time,  and  laid  on  the.  sur- 
face of  the  ground  at  the  mouth  of  the  pit,  and  be  carried 
away  at  night  by  the  same  party;  or  if  corn  be  cut,  or 
fruit  gathered,  or  timber  felled,  at  one  time,  and  after  an 
interval  be  carried  away,  without  such  a  continued  pre- 
sence of  the  thief  as  to  make  the  taking  and  carrying 
away  one  continued  act;(r)  or  if  a  copper  be  severed 
from  the  brickwork  in  which  it  is  set  during  the  day  time, 
and  is  carried  off  at  night  by  the  same  party,  (s)  these  will 
be  larcenies. 

4.  The  things  must  be  taken  from  the  possession  of  From  whose  pot- 
another; — not  always,  indeed,  from  the  actual  possession,  •enion. 
but  from  the  legal  and  constructive  possession ; — for  if  a 
party  lawfully  acquires  the  possession  of  goods,  and 
afterwards  fraudulently  appropriates  them  to  his  own  use, 
he  is  not  guilty  of  felony,  (t)  Thus,  if  a  man  find  goods, 
and  convert  them  to  his  own  use,  he  will  not  be  guilty  of 
larceny,  unless  they  are  in  some  place  where  the  owner  may 
be  presumed  to  have  deposited  them,  or  the  true  owner  is 
or  may  be  known,  and  some  artifice  is  employed  to  conceal 
them  from  his-  search,  in  which  cases  the  animus  fur andi 
is  reasonably  to  be  inferred.  Thus  the  driver  of  a  hack- 
ney coach,  taking  a  parcel  left  in  the  carriage,  and  un- 
packing it  with  a  view  to  appropriate  its  contents ;  and  a 
tailor  concealing  money  found  in  clothes  sent  to  him  to 
repair,  are  guilty  of  larceny,  (u)  There  are  two  classes 
of  cases  under  this  head,  in  which  the  question  of  lar- 
ceny or  no  larceny  may  arise ; — first,  where  the  owner  has 
been  induced  voluntarily  to  part  with  the  actual  custody  of 
property  to  a  wrong-doer,  in  which  case  the  offence  may 


Hale,  509, 510.    .  (r)  1  Hale,  510. 

Lee  v.  Ridson,  7  Taunt.  191.  (t)  2  Leach,  835. 

Lamb's  case,  2  East.  P.  C.  c.  16.  s.  99 ;  1  Leach,  415. 
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be,  according  to  circumstances,  either  larceny  or  false  pre- 
tence ;  second,  where  property  has  been  delivered  to  a 
bailee  for  a  special  purpose,  who  afterwards  appropriates 
it  to  his  own  use,  in  which  case  the  offence  may  be  either 
larceny  or  breach  of  trust,  made  punishable  as  embezzle- 
ment by  statute. 
Distinction  be-       On  the  first  class  of  cases,  it  is  a  universal  rule  that 
•ad* wndr°y    w^ere  ^e  ownership  of  goods  is  absolutely  parted  with, 
1D*°    though  in  consequence  of  fraudulent  misrepresentation, 
no  felony  is  committed,  (v)     But  where  the  owner   has 
parted  with  the  mere  possession  of  property,  and  has  been 
induced  to  give  it  up  by  fraud,  involving  at  the  time  an 
intent  to  steal,  the  subsequent  conversion  will  render  a 
larceny  complete. 

Thus,  where  a  horse  was  agreed  to  be  purchased  for  a 
*  certain  sum,  and  in  pursuance  of  such  agreement  was  de- 
livered by  the  owner  to  the  pretended  purchaser,  who  im- 
mediately rode  away  with  it  without  paying  the  purchase- 
money  agreed  upon.  In  this  case  the  owner  parted  vo- 
luntarily with  the  property  itself  in  fulfilment  of  his 
imprudent  contract,  and  therefore  it  was  holden  not  to 
be  larceny,  (w) 

But  where  one  hired  a  horse  of  another  for  the  day,  and 
having  got  possession  of  it,  rode  off,  and  sold  it,  only  the 
qualified  possession  of  the  horse  was  parted  with,  not  the 
actual  property  in  it,  and  it  was  held  larceny,  there 
being  no  doubt  but  he  hired  it  with  intent  to  steal,  (x)  So 
where  the  hiring  was  of  a  carriage  for  an  indefinite  time, 
which  was  not  returned,  the  jury  being  of  opinion  that  it 
was  hired  with  intent  to  steal,  it  was  holden  larceny  ;(y) 
for  in  this  case  also  the  mere  possession,  not  the  property 
was  gone  from  the  owner. 

Where  a  shopkeeper,  agreeing  to  sell  certain  goods 
to  a  customer  for  ready  money,  sent  them  to  him  with  a 
bill  of  parcels  by  his  servant,  who  received  for  them,  in- 
stead of  the  ready  money  agreed  for,  two  bills  of  ex- 
change, which  bills  afterwards  turned  out  to  be  worthless, 
though  there  was  no  intention  to  give  credit  by  the  trades- 
man, yet  he  in  fact  parted  with  the  property,  and  this  was 
no  larceny  in  the  customer,  though  the  jury  were  satisfied 


rv)  The  King  v.  Adams,  Russ.  and  Ry.  225. 
yw)  The  King  v.  Harvey,  1  Leach,  528, 

[x)  The  King  v.   Pear,  1    Leach,  253;  The  King  v.  Patch,  1 
Leach,  238. 

(y)  The  King  v.  Semple,  1  Leach,  420. 
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that  the  animus  furaudi  existed  when  the  goods  were 
ordered,  (z) 

Where  one  ordered  goods  to  be  brought  to  his  house 
from  a  tradesman's  shop  to  look  at,  that  ne  might  choose  , 

part  of  them,  and  when  brought  he  did  so,  and  separated 
what  he  approved  of  and  laid  them  by  themselves,  and 
then  contrived  to  send  the  tradesman  home  for  more, 
under  pretence  that  there  were  not  sufficient  variety,  and 
while  he  was  gone  for  them,  the  customer  ran  away  with 
the  whole  which  had  been  left  at  his  house,  it  was  held  by 
all  the  judges  that  there  had  not  been  sufficient  done  to 
change  the  property  in  the  goods,  and  there  being  evi- 
dence of  an  onginal  intention  to  steal  the  property  from 
the  tradesman,  it  was  larceny,  (a) 

A  great  number  of  decisions  have  taken  place  on  the 
distinction  between  this  species  of  larceny  o.nd  fraudu- 
lently obtaining  goods  by  false  pretences,  which  would 
greatly  exceed  the  limits  of  this  work ;  but  two  cases, 
which  seem  to  illustrate  the  principal,  will  suffice,  (b) 

A  prisoner  was  indicted  for  feloniously  stealing  divers 
articles,  and  the  material  facts  of  the  case  were  as 
follow : 

A  women  professing  herself  to  be  the  wife  of  one 
William  Jones,  went  to  a  cheesemonger's  shop,  and  agreed 
for  two  sides  of  bacon,  several  cheeses,  some  casts  of 
butter,  and  other  articles,  and  directed  them  to  be  sent  to 
a  small  shop  which  she  said  her  husband  had  taken  for  a 
retail  trade  in  a  distant  part  of  the  town ;  she  desired  that 
"  they  might  be  sent  thither  at  a  particular  time  in  the 
evening,  when  her  husband  would  be  at  home,  and  he 
would  pay  the  person  that  brought  them."  The  cheese- 
monger sent  the  articles,  as  much  in  quantity  as  a  man 
could  take  on  a  truck,  by  his  porter  at  the  hour  appointed, 
with  an  accompanying  written  bill  of  parcels,  and  a  verbal 
order  not  to  take  any  paper  in  payment  for  them  but  Bank 
of  England  notes.  When  the  porter  arrived  at  the  street, 
he  had  some  difficulty  in  finding  the  shop,  and  made  many 
fruitless  enquiries  for  the  name  of  Jones,  but  could  hear  of 
no  such  person  being  there :  he  was  about  to  return,  when 


(z)  The  King  v.  Parker,  2  East,  Y.C.  c.  16. 


The  King  v.  Sharpless,  2  East,  P.  C.  c.  16. 
(h)  They  were  both  commitments  from  the  public  office,  Worship- 
street,  and  were  vigorously  contested,  as  well  at  the  time  of  com- 
mitment, as  at  that  of  trial.  It  should  be  observed,  that  they  are 
not  introduced  as  authorities,  properly  so  denominated,  but  merely 
as  occurrences  aptly  illustrative  of  the  subject  under  consideration. 

K 
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the  woman  who  had  ordered  the  articles  came  up  to  hini, 
and  pretended  to  be  looking  for  him,  in  consequence  of 
his  being  past  his  time,  and  that  her  husband  was  in 
haste  to  go  out  to  an  appointment.  He  answered  that 
"  he  had  been  some  time  looking  about  for  her  shop,  but 
could  not  find  it,  and  could  not  by  enquiry  make  out  any 
such  name  in  the  street."  She  said  that  she  did  not  won- 
der at  that,  for  they  had  only  been  in  the  house  a  day  or 
two,  and  were  strangers  in  that  part  of  the  town,  but  she 
would  show  him  the  way.  She  then  led  him  to  a  place, 
not  indeed  far  distant,  but  by  no  means  answering  the 
description  she  had  given  when  she  ordered  the  articles. 
When  they  arrived  at  the  shop,  there  was  no  one  in  it  but  a 
boy,  having  the  appearance  of  an  apprentice,  who  imme- 
diately said,  "  My  master  was  tired  of  waiting  for  you,  and 
is  gone  to  meet  a  man  who  is  to  pay  him  some  money  at 
the  public  house  at  the  corner  of  the  street ;  and  desires 
you  will  go  there  to  receive  the  pay  for  the  bacon  and 
cheese/'  The  porter  not  suspecting  any  fraud,  and  ob- 
serving that  the  public  house  was  in  sight,  set  down  his 
load  in  the  shop,  and  went  with  the  woman  to  the  public- 
house  mentioned.  As  they  were  going  into  the  house,  they 
met  a  man  in  the  passage  who  accosted  the  woman  with 
u  Are  you  come  for  your  husband,  Mrs.  Jones  V*  to  which 
the  woman  replied  in  the  affirmative.  He  then  said,, "  He 
is  just  gone,  and  bade  me  tell  you  to  follow  him  to  the  publie 
house  in  the  next  street,  which  is  that  the  person  frequents 
who  is  to  pay  him  his  money."  The  woman  and  the 
porter  accordingly  proceeded  to  the  public  house  described. 
It  was  now  getting  dusk,  and  as  soon  as  they  arrived  at  the 
house  in  question,  the  woman  went  in  first,  and  ran  quick 
through  the  house  into  a  yard  behind  it,  which  has  a  com- 
munication by  means  of  a  gate,  with  another  street.  The 
porter,  after  a  few  moments'  deliberation,  ran  into  the  yard 
after  her,  but  no  trace  of  her  appearing,  he  suspected  some 
imposition,  and  went  back  to  the  shop  where  he  had  left 
the  goods.  The  door  was  shut,  and  on  enquiry,  he 
learned  that  the  boy  whom  he  had  left  there,  and  a  man 
answering  the  description  of  him  whom  he  had  met  in  the 
passage  of  the  first  public  house,  had  left  the  shop  a  short 
time  before,  loaded  with  goods  answering  the  description 
of  those  which  he  had  himself  set  down  in  the  shop. 
With  very  little  exertion  he  burst  open  the  door,  where  he 
found  nothing  in  it  but  a  counter,  and  that  made  of  the 
shutters  belonging  to  the  shop  window,  and  only  nailed 
together  in  the  slightest  manner,  being  supported  at  one 
end  on  the  window  sill,  and  at  the  other  on  an  old  barrel. 
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He  moreover  discovered  that  a  man  answering  the  descrip- 
tion of  the  man  whom  he  had  met  in  the  public  house,  but 
calling  himself  by  a  different  name  from  that  of  Jones,  had 
hired  the  room  only  in  the  morning  of  that  day,  and  was 
wholly  unknown  in  the  neighbourhood,  but  had  deposited 
a  week's  rent.  She  was  not  seen  again  till  many  weeks 
after  the  transaction,  and  then  was  making  a  similar  at- 
tempt in  another  place.  At  the  time  of  trial  numerous 
objections  were  taken,  but  the  only  ones  which  espe- 
cially apply  in  this  place,  were  that,  even  assuming  tnat 
the  woman  was  a  guilty  party,  she  was  Only  guilt/  of  a 
fraud  in  obtaining  goods  under  false  pretences,  and  there- 
fore it  was  no  felony ;  and  also  that  there  was  a  complete 
voluntary  unconditional  delivery  of  the  property  by  the 
cheesemonger's  servant  on  behalf  of  his  master,  in  con- 
fidence of  future  payment.  The  court  and  jury,  however, 
decided  that  there  was  evidence  sufficient  in  the  circum- 
stances altogether  to  show  the  animus  furandi  at  the  time 
the  prisoner  ordered  the  goods,  and  that,  though  the  pos- 
session was  parted  with  by  the  folly  of  the  porter,  the 
property  was  not  changed,  and  the  prisoner  was  con- 
victed, (c) 

The  other  was  a  case  occurring  within  the  same  week, 
and  differing  from  the  last  only  in  that  particular  feature 
of  discrimination  under  immediate  consideration.  The 
prisoner,  a  female,  took  a  room  in  a  street  leading  out  of 
Smithfield,  and  dealt  in  a  very  small  way  in  tea,  sugar,  and 
candles.  She  paid  her  way,  as  the  phrase  is,  for  several 
weeks.  The  offence  in  question  arose  in  the  following 
way : — She  went  to  a  shop  in  Clerkenwell  and  inquired 
the  prices  of  candles  and  other  articles  ;  on  being  satisfied, 
she  observed,  that  she  did  not  want  any  just  then,  but  she 
should  do  hereafter,  for  she  dealt  in  those  articles,  and  had 
hitherto  bought  of  M.  B.,  a  great  chandler  in  Smithfield, 
but  her  customers  did  not  like  his  candles.  She  supposed, 
however,  if  M.  B.  gave  her  a  character  for  punctuality, 
they,  the  traders  in  Clerkenwell,  would  serve  her  and  give 
her  a  month's  credit.  They  assented  to  the  conditions, 
knowing  M.  B.  particularly  well.  A  few  days  after,  she 
returned  with  a  written  passage  book,  of  debtor  and  cre- 
ditor account,  purporting  to  be  an  account  of  goods  de- 
livered, and  of  monies  paid  by  her  to  the  house  of  M.  B. 
and  to  have  been  settled  from  time  to  time  by  persons  in 


(c)  See  2  East,  P.  C.  c.  16.  s.  12.  note  (a) ;  and  the  King  v.  Wilkins, 
1  Leach,  520. 
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Distinction  be- 
tween larceny 
and  breach  of 
tiust. 


M.  B.'s  employ.  On  the  faith  of  this  book  so  exhibited,  she 
got  credit  for  goods  to  tne  amount  of  5/,  which  she  punc- 
tually paid;  then  of  10/.  which  she  also  punctually  dis- 
charged at  the  time  agreed  upon :  then  she  got  credit  for 
20/.  but  was  heard  of  no  more,  till  several  months  after, 
when  it  was  discovered  that  she  had  departed  from  her 
residence  privately,  and  had  defrauded  other  tradesmen  in 
a  similar  manner,  at  several  different  residences  in  succes- 
sion, in  different  parts  of  the  town.  It  was  also  ascertained 
that  no  such  person  had  ever  kept  an  account  at  the  house 
of  M.  B.  and  that  she  had  sold  the  particular  candles  in 
question  at  an  inferior  price  as  soon  as  she  received  them. 
She  was  committed  for  the  fraud,  and  indicted  for  a  misde- 
meanor. 

At  her  trial  it  was  objected  that  this  was  a  felony,  or 
nothing ;  that  though  it  was  true  she  did  not  pay  the  de- 
mand at  the  time  she  engaged  to  do,  non  constat  that  she 
did  not,  and  does  not  even  yet,  intend  to  pay  it ;  and  that 
as  to  her  change  of  residence,  that  might  be  matter  of  ne- 
cessity, indicative  of  no  fraudulent  intention ;  that  if  fraudu- 
lent intention  must  be  presumed,  it  toflk  place  at  the  time  of 
her  giving  the  order  for  the  goods  ;  that  she  did  it  animo 
furandi;  and  that  the  mode  ofproceeding  to  punish  it  had 
been  mistaken,  for  that  the  offence,  if  any,  was  a  felony, 
not  a  misdemeanor.  The  objection,  however,  was  over- 
ruled, and  the  prisoner  convicted,  (d) 

On  the  second  class  of  cases,  where  there  has  been  an 
original  delivery  or  bailment  of  goods,  the  offence  of 
appropriating  them  will  be  larceny  or  not,  as  the  question 
may  be  answered — whether  the  bailment  was  determined 
before  the  act  charged  as  felonious  taking?  It  is  clear 
that,  unless  the  bailment  or  lawful  custody  be  first  deter- 
mined, the  appropriation  of  goods  is  not,  at  common  law, 
larcenous.  Thus,  if  a  carrier  receives  goods  to  convey, 
a  tailor  cloth  to  make  clothes  with,  or  a  friend  property 
to  keep  secure,  and,  while  the  trust  continues,  they  con- 
vert them  to  their  own  use,  they  will  not  be  guilty  of 


(d)  Perhaps,  at  least,  a  more  plausible  defence  to  this  accusation 
would  have  been,  that  the  false  pretence  used  to  gain  the  credit,  viz. 
the  passage- book,  and  to  tne  exhibition  of  which  the  credit  is  actually 
stated  to  nave  been  given,  only  could  have  been  referable  to  the  Jirst 
delivery  of  goods  to  the  amount  of  61  ;  for,  at  the  time  of  delivery  of 
the  last  parcel  of  candles  to  the  value  of  20/.  which  forms  the  subject 
of  this  prosecution,  the  prisoner's  credit  was  established  on  a  different 
ground,  and  independent  of  the  first  transaction,  viz.  on  her  own 
punctuality  in  discharging  her  accounts  with  the  prosecutor. 
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felony  :(e)  but  if  the  lawful  possession  be  first  determined, 
as  if  its  term  or  object  has  ceased,  or  if  it  has  been 
determined  by  the  tortious  acts  of  the  bailee,  a  subse- 
quent taking  will  be  larcenous.  Thus,  if  a  carrier  take  a 
parcel  to  the  place  appointed,  and  deliver  it  or  lay  it 
down,  and  he  afterwards  remove  it  with  intent  to  steal, 
such  removal  will  be  felony,  (f)  And  it  seems  clear 
that  if  a  carrier,  during  the  conveyance  of  goods,  open 
the  package  in  which  they  are  contained,  and  take  out 
part  of  them,  he  will  be  guilty  of  larceny,  (g)  A  doubt 
seems  to  have  been  once  entertained  whether  a  bailee  so 
opening  a  package,  and  taking  out  all  the  contents,  was 
thus  guilty;  but  in  a  recent  case  this  singular  doubt 
was  removed; (A)  and  it  may  now  be  taken  as  law,  that 
wherever  a  carrier  or  other  bailee,  without  authority  ex- 
press or  implied,  breaks  a  parcel  committed  to  his  care, 
and  takes  and  carries  away  the  whole  or  a  part  of  the 
contents,  with  intent  to  steal,  he  is  guilty  of  larceny. 
The  breaking  is,  in  these  cases,  the  essential  ground  of 
distinction ;  for  it  was  held,  in  a  modern  case,  where  the 
master  and  owner  of  a  vessel  had  disposed  of  parcels 
committed  to  him  for  conveyance,  that  he  was  not  guilty 
of  larceny,  because  it  did  not  appear  that  he  took  the 
goods  out  of  their  packages,  (i) 

5.  The  goods  must  be  the  property  of  another. — A  man  Tbe  goods  must 
may,  in  one  case,  be  guilty  of  stealing  goods  which  are,  b*r tbe  P^P^y 
in  some  sense,  his  own,  when,  having  bailed   them  to°  anot  r" 
another  person,  he  takes  them  fraudulently  in  order  to 
charge    the    bailee    for    them  in  an    action,    or    takes 
them  by  force  in  order  to  charge  the  hundred,  (j)     But 
if  the   goods  have   been  taken   from    the    owner,  and 
wrongfully  mingled  with  others  so  that  they  cannot  be 
separated,  as  if  a  garment  be  taken  and   embroidered, 
or  wood  be  sawed  out  into  planks,  the  owner  may  retake 
the  altered  article  without  committing  any  offence,  how- 
ever it  may  be  increased  in  value,  (k) 

Joint  tenants,  or  tenants  in  common,  of  a  chattel,  as 
partners  in  trade,  cannot  commit  larceny  by  abstracting 
the  goods  which  belong  to  both,  because  they  have  a 
common  interest  in  them ;  nor  can  a  wife  ta  guilty  of 


(*)  Hawk.  b.  1.  c.  33.  s.  2.  (/)  1  Hale,  506. 

(£•)  3  Inst.  107. 

(h)  The  King  v.  Brasier,  Russ.  and  Ry.  337. 
(i)  The  King  v.  Maddoz,  Russ.  and  Ry.  92. 
(/)!  Hale,  613.  (Ar)  Ibid. 
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larceny  in  abstracting  the  goods  of  the  husband.  (/)  But 
it  is  not  necessary  that  the  owner  of  goods  should  be 
known  in  order  to  sustain  an  indictment  if  there  are 
circumstances  which  clearly  prove  them  to  have  been 
stolen,  (m)  The  personal  estate  of  a  dead  man  is  the  sub- 
ject of  larceny ;  for  where  he  has  appointed  executors  they 
vest  in  them  on  his  death  before  probate;  where  the 
deceased  is  intestate,  they  vest  in  tne  ordinary  till  ad- 
ministration granted,  and  then  in  the  administrator.  (») 
Even  the  shroud  of  a  man  buried  is  the  property  of  an- 
other, for  it  belongs  in  law  to  those  who  defrayed  the 
expenses  of  his  funeral,  (o) 
Felonious  intent      g^  jtfe  g00C[$  must  fe  taken  with  a  jfelonious  intent  .to 

]araeny7  8^ea^  ^iem* — A  taking  with  the  bare  intent  to  use  the 

goods,  though  unlawfully,  and  to  return  them,  will  be 
only  a  trespass,  if  the  original  intention  to  return  the 
goods  be  clear ;  though  if  they  were  ever  taken  with  intent 
to  steal,  no  restitution  will  alter  the  legal  aspect  of  the 
Offence ;  and,  in  all  such  cases,  the  original  intention  is 
a  question  for  the  jury.(p)  Thus,  where  two  persons 
took  two  horses  from  a  stable,  rode  them  to  a  place  at  a 
distance,  and  there  left  them,  proceeding  on  foot,  and 
the  jury  found  that  they  took  the  horses  merely  to  for- 
ward them  on  their  journey  and  not  to  make  any  further 
use  of  them,  this  was  holden  a  trespass  only,  and  not  a 
larceny ;  as,  though  the  horses  were  taken  away  against 
the  consent  of  the  owner,  the  intent  to  steal  was  nega- 
tived by  the  finding,  (q)  But  it  is  enough -if  the  taking  be 
lucri  causa,  for  the  sake  of  gain,  though  that  gain  may 
result  collaterally  from  the  possession  of  the  chattel. 
Thus,  it  has  been  holden,  that  a  servant  clandestinely 
taking  his  master's  corn  to  give  to  his  master's  horses, 
and  thereby  diminishing  his  own  labour,  is  guilty  of  lar- 
ceny, (r)  In  one  case,  where  the  prisoner  took  and 
killed  a  horse,  not  for  the  purpose  of  deriving  any  pecu- 
niary advantage  from  it,  but  to  prevent  the  horse  from 
being  identified  as  previously  stolen  by  another,  this  was 
holden  by  six  judges  against  five  to  be  larceny,  (s)  But 
clandestinely  removing  articles  belonging  to  a  woman,  in 
order  that  she  may  go  to  seek  them  in  a  particular  place 


(1)    1  Hale,  513.  (m)  2  Hale,  290. 

In)  1  Hale,  514.  (o)  4  Bla.  Com.  235. 

lp)  The  King  v.  Phillipps  and  Strong,  2  East  P.  C.  c.  16.  s.  98. 

^1  The  King  v.  Phillipps  and  Strong,  2  East.  P.  C.  c.  16.  s.  98. 

V)  The  King  v.  Morfit  and  Aver,  Russ.  and  Ry.  307. 

[s)  The  King  v.  Cabbage,  Russ.  and  Ry.  299. 
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where  the  taker  may  have  sexual  intercourse  with  her, 
has  been  held  not  a  felonious  taking,  (t) 

And  where  a  person  having  obtained  the  key  of  an  unin- 
habited house  belonging  to  a  gentleman  to  whom  he  was 
domestic  servant,  entered  it,  and  threw  several  articles  of 
furniture  into  a  river  which  ran  near,  in  which  they  were 
destroyed,  and  the  jury  found  that  this  was  done  in  revenge 
for  a  supposed  affront,  and  with  no  intention  of  converting 
the  goods  to  his  own  use ;  the  prisoner  being  tried  before 
Mr.  Baron  Hotham  for  larceny,  was,  under  his  direction, 
acquitted,  (u)  And  even  though  there  be  a  conversion  of 
the  goods,  with  a  fraudulent  and  wrongful  purpose,  yet, 
if  the  animus  furandi  was  wanting  when  they  were  ori- 
ginally acquired,  the  conversion  may  not  amount  to 
larceny.  Thus,  during  a  fire,  the  prisoner,  with  other 
neighbours  of  the  owner  of  the  house  which  was  burning, 
took  several  articles  in  his  presence  with  the  alleged 
design  of  saving  them  from  the  flames  ;  the  prisoner,  on 
being  asked  for  the  articles  she  had  taken,  denied  that 
she  had  them,  but  they  were  found  concealed  in  her  pos- 
session; the  jury  found  specially  that  she  did  not  take  the 
goods  with  a  felonious  intention,  but  with  a  laudable 
design,  and  that  the  design  of  fraud  suggested  itself  to 
her  mind  afterwards;  on  which  the  judges  were  of 
opinion,  that  as  the  jury  had  negatived  the  animus  furandi 
at  the  time  of  the  taking,  it  was  not  a  felonious  taking, 
and  the  prisoner  was  discharged,  (v) 

A  bond  fide  claim  of  right  will  rebut  the  presumption  of  claim  of  right. 
felonious  intention,  though  it  may  turn  out  to  be  ground- 
less. Thus,  if  the  lord  of  a  manor  claiming  a  right  of 
waif  and  estray,  seize  a  horse  as  such  estray,  with- 
out any  concealment  or  mark  of  fraud,  this  will  be  no 
felony,  (w)  But  the  claim  must  have  a  colour  of  right, 
and  not  be  set  up  against  known  law,  as  a  claim  to  glean 
on  the  lands  of  another  against  his  will,  (x)  or  to  plunder 
a  wreck ;  (y)  for  these  will  not  be  excused  merely  because 
custom  has  appeared  to  sanction  such  usages. 

In  general,  however,  a  wrongful  taking  of  property 
against  the  will  of  the  owner  must  be  considered  as  fe- 
lonious, unless  shewn  by  circumstances  to  be  otherwise. 

it)  The  King  v.  Dickinson,  Rubs,  and  Ry.  420. 
u)  The  King  v.  Blyton,  A.  D.  1791,  M.S.S. 
(v)  The  King  v.  Leigh,  2  East,  P.  C.  c.  16. 
fw)  1  Hale,  596. 

a?)  Steel  v.  Houghton,  1  Hen.  Bla.  51,  63. 
[y)  Hamilton  v.  Davies,  5  Burr.  R.  2932. 
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Indictment  for 
larceny. 


But  the  question  of  intent  is  to  be  gathered  from  circum- 
stances, on  which  the  jury  are  to  decide  ;  of  which  the 
most  important  is  the  presence  or  absence  of  concealment 
at  the  time  of,  and  subsequent  to,  the  taking.  The  ques- 
tion is  always  for  the  jury ;  and  if  they  entertain  any  doubt 
whether  the  taking  were  with  intent  to  steal,  they  ought 
to  acquit  the  prisoner. 

The  following  is  the  form  of  an  indictment  for  larceny 
at  common  law : 

Berkshire,  (  The  jurors  for  our  Lord  the  King  upon  their  oath 
to  wit  Ipresent,  that  A.  B.  late  of  the  parish  of  Sonning,  in  the 
county  of  Berkshire,  labourer,  on  the  first  day  of  November,  in 
the  ninth  year  of  the  reign  of  our  Sovereign  Lord  George  the 
Fourth,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland  King,  Defender  of  the  Faith,  with  force  and  arms, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  one  coat  of  the 
value  of  ten  shillings,  one  waistcoat  of  the  value  of  five  shillings, 
and  one  pair  of  shoes  of  the  value  of  one  shilling,  of  the  goods  and 
chattels  of  one  C.  D.  then  and  there  found  and  being,  feloniously 
did  steal,  take,  and  carry  away,  against  the  peace  of  our  said  Lord 
the  King,  his  crown  and  dignity. 

Po*nt«  relating        Besides  the  points  relating  to  the  venue  [ante,  p.  97 

lawny!"16111  **  *°  ^e  name  an<*  addition  of  the  party  accused  [ante,  p.  107^ 
and  to  the  statement  of  time  and  place  [ante,  p.  110],  the 
following  points  are  important  in  framing  indictments  for 
larceny. 

1.  The  description  of  the  goods  stolen. — This  must  be 
accurate  as  to  the  kind  of  goods ;  for  if  the  prisoner  be 
charged  with  stealing  one  thing,  and  be  proved  to  have 
stolen  another,  he  must  be  acouitted ;  but  it  need  not  be 
accurate  as  to  the  number ;  and  if  he  stole  any  one  of  the 
articles  enumerated,  or  any  part  of  the  quantity  alleged, 
the  charge  will  be  sustained.  It  must  appear  on  the  face 
of  the  indictment  that  the  thing  taken  is  one  in  respect  of 
which  larceny  may  be  committed ;  and,  therefore,  if  it 
charge  stealing  a  pheasant,  without  stating  the  bird  to  be 
tame  or  confined,  it  will  be  bad,  although  the  pheasant 
taken  should  in  proof  be  shewn  to  be  so  reclaimed  as  to 
be  the  subject  of  a  charge  of  larceny  if  properly  laid,  (») 
An  indictment  for  stealing  a  dead  animal  must  state  that 
it  was  dead,  or  the  intendment  will  be  that  it  is  alive,  and 
the  charge  will  fail,  on  proof  of  stealing,  not  the  living 
animal,  but  the  carcass,  (a)     In  an  indictment  for  stealing 


Description  of 
goods  stolen. 


(%)  The  King  v.  Rough,  8  East,  P.  C.  c.  16*.  s.  41. 
(a)  The  King  v.  Edwards,  Russ.  and  Ry,  40f , 
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monies,  it  is  not  sufficient  to  charge  that  the  prisoner 
stole  a  certain  sum  in  monies  numbered,  but  it  is  neces- 
sary to  specify  some  pieces  of  money,  with  which  the 
evidence  shall  correspond.  (6)  But  in  indictments  for 
stealing  notes  and  other  securities  for  the  payment  of 
money,  they  may  be  described  in  a  general  manner,  as 
u  divers,  to  wit,  nine  bank  notes  for  the  payment  of 
divers  sums  of  money,  amounting  in  the  whole  to  the  sum 
of  9/."— and  need  not  be  set  out  or  further  individually 
particularized  on  the  record,  (c)  It  is  proper  to  state  the 
goods  stolen  to  be  of  some  specific  value ;  but  the  cor- 
respondence of  the  proof  with  the  charge  in  this  respect 
is  wholly  immaterial. 

2.  The  statement  of  the  persons  whose  property  the  goods  Statement  of 
were  at  the  time  of  the  stealing. — The  goods  must  be  stated  ^^oIm1 
to  be  the  goods  and  chattels  of  some  person  who  has  e°°^ 
either  an  absolute  or  a  special  property  in  them,  unless 
the  owner  be  unknown ;  and  if  such  party  be  mistaken  or 
misnamed,  the  prisoner  will  be  entitled  to  an  acquit- 
tal. (J)  If  the  owner  be  unknown,  they  may  be  laid  as 
"  the  goods  of  a  person  to  the  jurors  unknown ;"  but  if 
the  name  of  the  owner  appear  in  evidence  at  the  trial, 
such  an  indictment  cannot  be  supported,  (e)  But  goods 
may  be  laid  as  the  goods  of  any  person  who  had  a  special 
property  in  them  at  the  time  of  the  theft,  as  in  a  carrier 
to  whom  they  were  entrusted  for  conveyance ;  a  pawnee 
with  whom  they  were  left  in  pledge  ;  a  laundress  who  re- 
ceived them  to  wash  them ;  or  in  the  agister  of  cattle ;  (f) 
but  not  in  a  mere  servant,  nor  ever  in  a  married  woman, 
who  in  law  has  no  property  in  chattels,  (g)  Clothes  and 
necessaries  provided  tor  children  under  age  may  be  laid 
either  as  the  property  of  the  children,  or  of  the  father  who 
provided  them ;  but  if  the  clothes  be  furnished  by  the 
father  in  pursuance  of  indentures  of  apprenticeship,  by 
which  his  son  is  bound  to  him,  they  must  be  laid  to  be- 
long to  the  son.  (h)  As  there  is  no  property  in  a  dead 
body,  it  is  not  larceny  to  remove  it  from  the  grave ;  but 
it  is  larceny  to  take  the  shroud  or  coffin,  which,  in  such 
case,  should  be  stated  as  the  property  of  the  personal  re- 
presentatives of  the  deceased,  (i)    At  common  law,  where 


(h)  The  Kingv.  Fry,  Russ.  and  Ry.  483. 
(c)  The  King  v.  Johnson,  S  M.  and  S.  539. 
(4  1  Hale,  512.  (e)  S  < 


Campb.  364. 
(J)  The  King  v.  Woodward,  2  East,  P.  C.  653. 
)  1  Hale,  513. 
The  King  v.  Forsgate,  1  Leach,  463.        (0  1  Hale,  515. 
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goods  were  the  property  of  partners,  trustees,  or  a  public 
body,  it  was  necessary  to  state  all  the  parties  so  interested 
correctly ;  but  this  was  rendered  unnecessary  in  various 
cases  by  several  statutes,  the  provisions  of  which  have 
been  consolidated  and  extended  by  7  Geo.  4.  c.  64.  s.  14, 
15,  16,  17,  18.  the  substance  of  which  will  be  found  in  a 
former  section.  (J) 

3.  The  statement  of  the  offence. — The  words  which  desig- 
nate the  offence  are  "feloniously  did  steal,  take,  and  carry 
away  ;"  but  where  cattle  are  stolen,  the  words  lead  or  drive 
may  be  substituted  for  carry.  Where  the  prisoner  has 
unlawfully  milked  a  cow,  and  taken  away  the  milk  (which 
if  done  with  intent  to  steal  is  larceny),  the  following  de- 
scription of  the  offence  may  be  used : 

Form  of  indict-      —  unlawfully  did  enter  a  certain  inclosed  field,  situate  in  the  pa* 

ment  for  milking,  rish  aforesaid,  in  the  county  aforesaid,  belonging  to  one  C.  D.  and 

a  cow  and  steal-  then  and  there  unlawfully  and  injuriously  did  ihilk  a  certain  cow, 

ing  the  milk.      0f  m&  belonging  to  the  said  C.  D.  being  in  the  said  inclosed  field  of 

him  the  said  C.  jD.  with  intent  then  and  there  feloniously  to  steal, 

take,  and  carry  away  the  milk  thereof,  and  that  he  the  said  A.  B. 

did  then  and  there  unlawfully  draw  and  extract  four  quarts  of  milk 

of  the  value  of  eight  pence,  from  and  out  of  the  said  cow,  and  the 

said  four  quarts  of  milk  so  drawn  and  extracted  as  aforesaid,  of  the 

goods  and  chattels  of  the  said  CD.  he  the  said  A.  B.  then  and  there 

feloniously  did  steal,  take,  and  carry  away,  against  the  peace,  &c. 

Second  count.        A  second  count  may  be  added,  simply  charging  that,    \ 

A.  B.  four  quarts  of  milk,  of  the  value,  &c.  of  the  goods  and 
chattels  of  C.  D.  there  then  found  and  being,  feloniously  did  steal, 
take,  and  carry  away. 

The  following  form  of  indictment  for  stealing  goods, 
the  owner  of  some  being  known,  and  the  owner  of  others 
unknown,  may  be  readily  adapted  to  either  occasion. 

—  one  pair  of  snuffers  of  the  value  of  five  pence,  of  the  goods  and 
chattels  of  C.  D.  and  two  plated  tea  spoons  ot  the  value  of  six  pence, 
of  the  goods  and  chattels  of  some  person  or  persons  to  the  jurors 
aforesaid  unknown,  there  being  found,  feloniously  did  steal,  take,  and 
carry  away,  against  the  peace,  &c. 

Punishment  of  simple  larceny. — By  7  and  8  Geo.  4. 
c*  29.  s.  3.  it  is  enacted,  "  that  every  person  convicted  of 
simple  larceny,  or  of  any  felony  thereby  made  punishable 
like  simple  larceny,  shall  (except  in  the  cases  thereinafter 
otherwise  provided  for)  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  the  term  of 
seven  years,  or  to  be  imprisoned  for  any  term  not  eiceed- 


Form  of  indict* 
ment  for  stealiog 
goods,  the 
owner  of  some 
being  known, 
and  of  others 
unknown* 


Punishment  of 
simple  larceny. 


*w+ 


(j)  Ante,  p.  112. 
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ins  two  years ;  and  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped  (if  the  court  shall  so  think 
fit),  in  addition  to  such  imprisonment/' 

By  the  fourth  section  of  the  same  act,  the  Court,  when- 
ever they  sentence  a  party  convicted  Under  it  to  imprison* 
ment,  are  empowered  to  direct  the  offender  %q  be  sept  to 
bard  labour  or  in  solitary  confinement,  for  the  whole  or 
any  part  of  the  term  they  may  prescribe  in  their  dis- 
cretion. 

§3.   OF  LARCENY  OF  P0BL1C   OR  PRIVATE   SECURITIES. 

At  common  law  the  stealing  of  securities  which  had  no  Uroenyo/iec* 
intrinsic  value  was  no  larceny,  at  all  events,  none  beyond  riUe** 
the  value  of  the  paper  on  which  they  were  written.  Since 
their  protection  became  of  great  importance,  in  conse- 
quence of  the  introduction  of  bills  and  paper  currency, 
they  have  been  protected  by  several  statutes.  These  have 
been  consolidated  and  extended  by  7  and  8  Geo.  4.  c.  29. 
s.  6.  which  enacts, — "  That  if  any  person  shall  steal  any  Provision  of  7 
tally,  order,  or  other  security  whatsoever,  entitling  qrand8Geo;4- 
evidencing  the  title  of  any  person  or  body  corporate  to  c' 89'  * 
any  share  or  interest  in  any  public  stock  or  fund,  whether 
of  this  kingdom,  or  of  Great  Britain,  or  of  Ireland,  or  of 
any  foreign  state,  or  in  any  fund  of  any  body  corporate, 
company,  or  society,  or  to  any  deposit  in  any  savings9 
bank,  or  shall  steal  any  debenture,  deed,  bond,  bill,  note, 
warrant,  order,  or  other  security  whatsoever,  for  money, 
or  for  the  payment  of  money,  whether  of  this  kingdom  of 
of  any  foreign  state,  or  shall  steal  any  warrant  or  order  for 
the  delivery  or  transfer  of  any  goods  or  valuable  thing, 
every  such  offender  shall  be  deemed  guilty  of  felony,  of 
the  same  nature  and  in  the  same  degree,  and  punishable 
in  the  same  manner,  as  if  he  had  stolen  any  chattel  of  the 
like  value  with  the  share,  interest,  or  deposit  to  which  the 
security  so  stolen  may  relate,  or  with  the  money  due  on 
the  security  so  stolen  or  secured  thereby,  and  remaining 
unsatisfied,  or  with  the  value  of  the  goods  or  other 
valuable  thing  mentioned  in  the  warrant  or  order;  and 
each  of  these  several  documents  herein-before  enufcneir- 
ated,  shall  throughout  this  act  be  deemed  for  every  pur- 
pose to  be  included  under,  and  denoted  by,  the  words 
€  valuable  security/  " 

The  following  is  the 

Form  of  an  indictment  for  stealing  securities*  Form  of  indict- 

That  A.  B.  (describing  him,)  on  &c.  with  force  and  arms  at,  &c.  securities. 
aforesaid,  feloniously  did  steal,  take,  and  carry  away  one  bill  of 
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Points  relative 
to  indictment. 


Punishment. 


exchange  for  the  payment  of  fifty  pounds,  and  of  the  value  of  fifty 

Siunds,  one  promissory  note  for  the  payment  of  fifty  pounds,  and  of 
e  value  of  fifty  pounds,  and  divers,  to  wit,  nine  notes  of  the  gover- 
nor and  company  of  the  Bank  of  England,  for  the  payment  of  divers 
sums  of  money,  in  the  whole  amounting  to  the  sum  of  one  hundred 
pounds,  and  of  the  value  of  one  hundred  pounds,  the  said  bill  of 
exchange,  promissory  note,  and  notes  of  the  governor  and  company 
of  the  Sank  of  England,  at  the  time  of  the  committing  the  felony 
aforesaid,  being  the  property  of  C.  D.  and  the  said  several  sums  of 
money  payable  and  secured  by  and  upon  the  same  respectively, 
being  then  and  there  due  and  unsatisfied  to  the  said  C.  D.,  the  pro- 
prietor thereof,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace,  &c. 

Points  relative  to  indictment. — It  was  held  on  the  sta- 
tutes in.  force  before  this  act,  that  it  was  not  necessary,  in 
an  indictment  for  stealing  written  instruments,  to  set  them 
out  as  in  an  indictment  lor  forgery  ;  but  that  it  was  suffi- 
cient to  bring  them  within  the  description  of  the  sta- 
tute, (A)  and  the  same  rule  will  apply  to  the  present  more 
extended  provision.  It  seems  that  notes,  bills,  and  other 
securities,  ought  not  to  be  described  as  goods  and  chattels, 
but  as  the  property  of  the  prosecutor ;  where,  however, 
they  were  laid  to  be  "  the  property  and  chattels  of  C.  D./' 
the  word  chattels  was  rejected  as  surplusage,  and  the 
indictment  sustained.  (/)  An  unnecessarily  minute  de- 
scription of  an  instrument  may,  however,  be  fatal ;  as 
where  an  indictment  for  stealing  a  bank  note  alleged  it 
to  be  "signed  for  the  governor  and  company  or  the 
Bank  of  England,  by  J.  Booth,"  and  no  evidence  of 
Booth's  signature  was  given,  the  judges  held  the  prisoner 
entitled  to  an  acquittal ;  (m)  and  therefore  it  is  best  to 
describe  it  as  simply  as  possible.  Where  there  is  any 
doubt  of  the  genuineness  or  validity  of  an  instrument 
stolen,  it  is  nght  to  add  a  count,  charging  the  prisoner 
with  stealing  the  paper  and  the  stamps,  on  which  it  seems 
he  may  be  convicted,  (w) 

Punishment. — The  punishment  for  stealing  securities  is 
the  same  with  that  of  larceny  at  common  law  ;  transpor- 
tation for  seven  years,  or  imprisonment  not  exceeding  two 
years,  with  hard  labour,  solitary  confinement,  or  whipping, 
at  the  discretion  of  the  court. 


(&)   The  King  v.  Johnson,  3  M.  and  S.  539. 

'!)    The  King  v.  Sadi  and  Morris,  2  East,  P.  C.  p.  601, 

m)  The  King  v.  Craven,  Russ.  and  Ry.  110. 

n)  The  King  v.  Aslett,  2  Leach,  958. 
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§4.  OF  STEALING  AND  SEVERING  MINERALS,  AND  RIP* 
PING,  CUTTING,  OR  BREAKING  ARTICLES  FIXED  TO 
BUILDINGS    AND    IN    PUBLIC    PLACES. 

Ore  remaining  in  its  bed,  and  articles  affixed  to  build-  2j^llgt!'iW 
ings,  are  not  the  subjects  of  larceny  at  common  law  while  jngt#a£  ' 
so  affixed ;  and,  therefore,  their  severance  and  removal  by 
a  single  act  did  not  constitute  felony.  Several  statutes 
were  passed  to  protect  particular  things,  especially  lead, 
in  this  condition ;  but  these  have  been  superseded  by  the 
comprehensive  provisions  of  7  and  8  Geo.  4.  c.  29. 

As  to  minerals,  the  37th  section  of  this  statute  enacts,  Minerals,  by 
"That  if  any  person  shall  steal,  or  sever  with  intent  to  7  ^Jf18^0,4* 
steal,  the  ore  of  any  metal,  or  any  lapis  calaminaris,  man- 
ganese, or  mundick,  or  any  wad,  black  cawke,  or  black 
lead,  or  any  coal,  or  cannel  coal,  from  any  mine,  bed,  or 
vein  thereof  respectively,  every  such  offender  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable  to  be  punished  in  the  same  manner  as  in  the  case  of 
simple  larceny." 

As  to  glass,  metal,  &c.  the  44th  section  enacts,  "  That  Gk»>  metal,  - 
if  any  person  shall  steal,  or  rip,  cut,  or  break,  with  intent  to  ^J?5**1* 
steal,  any  glass  or  wood-work  belonging  to  any  building t^dA^g^a. 
whatsoever,  or  any  lead,   iron,  copper,  brass,  or  other  c. 99. s.  44. 
metal,  or  any  utensil  or  fixture,  whether  made  of  metal,  or 
other  material,  respectively  fixed  in  or  to  any  building 
whatsoever,  or  any  thing  made  of  metal  fixed  in  any  land 
being  private  property,  or  for  a  fence  to  any  dwelling- 
house,  garden,  or  area,  or  in  any  square,  street,  or  other 
place  dedicated  to  public  use  or  ornament,  every  such 
offender  shall  be  guilty  of  felony,  and   being  convicted 
thereof,  shall  be  liable  to  be  punished  in  the  same  manner 
as  in  the  case  of  simple  larceny ;  and  in  case  of  any  such 
thing  fixed  in  any  square,  street,  or  other  like  place,  it 
shall  not  be  necessary  to  allege  the  same  to  be  the  pro- 
perty of  any  person. 

Form  of  indictment  under  section  SI  for  stealing  minerals  from  a  mine.  Form  of  indict- 

ment  for  dealing 
That  A.  B.  {describing  him)  on,  &c.  with  force  of  arms,  at,  &c.  minerals  from 
fifty  pounds  weight  of  copper  ore  (as  the  fact  may  be,  taking  care  to  mioei. 
bring  the  case  within  one  of  the  descriptions  of  the  clause  J  of  the  value 
of  twenty  shillings,  the  property  of  C.  D.  in  a  certain  mine  of  copper 
ore,  (or  "black-lead,  coal"  fyc.)  of  the  said  C. D.  there  situate,  then 
and  there  being  found,  then  and  there  from  the  said  mine  feloniously 
did  steal,  take,  and  carry  away,  against  the  form  of  the  statute,  &c. 
and  against  the  peace,  &c. 
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Form  of  indict-  &***  *f  indictment  under  tectum  37,  fir  severing  minerals  from  a  mine 
meal  for  sever-  with  intent  to  steal  tkem. 

l£^?riae.  That  A.  B.  (describing  him)  on,  &c  with  force  and  arms,  at,  &c. 

feloniously  did  sever  fiom  a  certain  nine  of  C.  D.  there  situate, 
fifty  pounds  weight  of  copper  ore,  (as  the  fact  mag  be)  of  the  value  of 
twenty  shillings,  the  property  of  the  said  C.  D.  and  then  and  there 
being  in  the  said  mine,  with  intent  then  and  there  feloniously  to 
steal,  take,  and  carry  away  the  same,  against  the  form  of  the  statute, 
cVc  and  against  the  peace,  cVc 


Form  of  indict'    Form  of  indictment  under  section  ^  fir  stealing  glass  and  wood-work 
forsteftfing  belonging  to  a  house. 


work  belonging  That  A.  B.  (describing  him)  on,  &c  with  force  and  arms,  at,  &c. 
toadweffiog-  feloniously  did  steal,  take,  and  carry  away  twenty  panes  of  glass 
""  and  twenty  pieces  of  wood-work,  containing  therein  fifty  square 

feet  of  wood,  of  the  value  of  twenty  shillings,  the  property  of  C  D. 
and  belonging  to  a  certain  dwelling-house  of  the  said  C  D.  there 
situate,  (or  brewhouse,  stable,  manufactory y  bam,  Sqc.os  the  case  may  be) 
against  the  form  of  the  statute,  &c.  and  against  the  peace,  cVc 


Form  of  indict-   Form  of  indictment  under  section  44,  Jbr  stealing  lead,  Sp.  affixed  to  a 

mm*  for  stealing  house. 

lend,  &c>  from  a      ___ 

ammmg  uami.  That  A.  B.  late  of  &C  on,  &c.  with  force  and  arms,  at,  ore 
feloniously  did  steal,  and  take,  and  carry  away,  twenty  pounds 
weight  of  lead,  twenty  pounds  weight  of  copper,  and  twenty  pounds 
weight  of  brass,  of  the  value  of  twenty  shillings,  the  property  of 
C.  V.  and  then  and  there  being  fixed  to  a  certain  dwelling-house  of 
the  said  C.  D.  there  situate  (or  brewhouse,  Sp.),  against  the  form  of 
the  statute,  &c  and  against  the  peace,  &c 

Form  of  indict-   Form  of  indictment  under  section  44,Jor  ripping,  cutting,  and  break- 

meat  lor  ripping,  ing  lead,  SfC.  affixed  to  a  house. 

ftc  lead  from  a 

dweffing-boae.  That  A.  B.  late  of,  &c  on,  &c  with  force  and  arms,  at,  &c  feloni- 
ously did  rip,  cut,  and  break,  twenty  pounds  weight  of  lead,  twenty 
pounds  weight  of  copper,  twenty  pounds  weight  of  iron,  and  twenty 
pounds  weight  of  brass,  of  the  value  of  twenty  shillings,  the  pro- 
perty of  C  D.,  and  then  and  there  being  fixed  to  a  certain  dwelling- 
house  (or  brewhouse,  6)c.)  of  the  said  C.  D.  there  situate,  with  intent 
then  and  there  feloniously  to  steal,  take,  and  carry  away  the  same, 
against  the  form  of  the  statute,  &c  and  against  the  peace,  &c 

Form  of  indict-   Form  of  indictment,  under  section  44,  for  stealing  a  thing  made  of 
mentfbr  stealing  metal,  fixed  in  land,  being  private  property. 


snv  rtwtwp  mndc  _ 

ofmetalTmmd  in  That  A.  B.  late  of  &con,&c  with  force  and  arms,  at,  &c  one  leaden 
land,  being  pri-  Pjpe  of  die  value  of  ten  shillings,  containing  therein  fifty  pounds  weight 
vim  property,  oflead,  the  property  of  C.  D.  then  and  there  being' fixed  in  certain 
land,  to  wit,  a  garden,  which  then  and  there  was  the  private  pro- 
perty of  the  said  C.  D.  situate  in  the  parish  aforesaid,  feloniously 
did  steal,  take,  and  carry  away,  against  the  form  of  the  statute,  &c. 
and  against  the  peace,  &c. 
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Form  of  indictment  on  tectum  44,  for  stealing  metal  fixed  at  a  fence  Form  of  indict- 

Jbr  a  dwelling-house,  ment  for  stealing 

metal  fixed  m  a 
That  A.  B.  late  of  &c.  on,  &c.  with  force  and  arms,  at,  &c.  one  fence. 

iron  rail,  of  the  value  of  five  shillings,  containing  twenty  pounds 
weight  of  iron,  the  property  of  C.  D.  then  and  there  being  fixed  for 
a  fence,  and  being  part  of  a  fence  to  an  area  (or  garden,  or  dwelling- 
house)  of  the  said  C.  D.  there  situate,  feloniously  did  steal,  take,  and 
cany  away,  against  the  form  of  the  statute,  &c.  and  against  the 
peace,  Sec, 

Form  of  indictment  on  section  44,  for  stealing  a  thing  made  of  metal  Form  of  iodfct* 
in  a  street,  square,  ty.  wherein  it  is  unnecessary  to  allege  the  article  ""^  forttemltag 
to  be  any  person's  property.  MJSVSll 

That  A.  B.  late  of  &c  on,  &c.  with  force  and  arms,  at,  &c.  one  *  place  dedicated 
iron  rail  of  the  value  of  five  shillings,  containing  therein  ten  pounds  to  public  ate. 
weight  of  iron,  then  and  there  being  fixed  in  a  certain  square  there 
situate,  called  ■         square,  being  a  square  dedicated  to  public  use 
(or  street,  Sec),  feloniously  did  steal,  take,  and  carry  away,  against 
the  form,  &c  and  against  the  peace,  &c 

Indictments  for  ripping,  cutting,  and  breaking,  metal 
fixed  in  land,  being  private  property,  or  in  public  squares, 
may  be  easily  framed  on  the  above,  by  merely  substitut- 
ing for  the  words  "feloniously  did  steal,  take,  and  carry 
away,*9  the  words  "feloniously  did  rip,  cut,  and  break, 
with  intent  then  and  therefeloniously  to  steal,  take,  and 
carry  away  the  same."  The  punishment  is  the  same  as 
that  of  simple  larceny. 

$5.      OF     STEALING     TREKS,     &C.      AND     CUTTING     OR 
DAMAGING,    WITH    INTENT   TO    STEAL   THEM. 

As   trees,   shrubs,  fruit,    vegetables,   and   fences,  are  Offences  m  to 
affixed  to  the  freehold,  and  savour  of  the  realty,  it  was  l[ees»  &«;  p*0- 
not,  at  common  law,  any  indictable  offence  to  take,  cut,  J^^f©eol  4* 
or  injure  them,  unless  they  were  severed  at  one  time  and  c.  «9. 
removed  at  another,  in  which  case  the  fraudulent  removal 
was   always  larceny.      Statutes    have,    therefore,    been 
repeatedly  passed  for  their  protection;  but  these  have 
been  consolidated  by  7  and  8  Geo.  4.  c.  29.  s.  38,  39,  40, 
41,  42,  43.     Although  the  acts  there  provided  against  are 
not  all  punishable  by  indictment,  it  seems  better  to  insert 
them  here  in  their  connexion,  as  they  comprise  the  entire 
law  on  a  subject  likely  in  future  to  be  often  brought  under 
the  cognizance  of  the  Court  of  Quarter  Sessions. 

By  section  38  it  is  enacted,  "  That  if  any  person  shall  stealing,  or  da- 
steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy  hi^tVsteai, 
or  damage,  with  intent  to  steal,  the  whole  or  any  part  of  trees  to  the  vaioe 
any  tree,  sapling,  or  shrub,  or  any  underwood  respec-0*.1''/106?" 

felony. 
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tively,  growing  in  any  park,  pleasure  ground,  orchard, 
garden,  or  avenue,  or  in  any  ground  adjoining  or  belong- 
ing to  any  dwelling-house,  every  such  offender  (in  case 
the  value  of  the  article  or  articles  stolen,  or  the  amount 
of  the  injury  done,  shall  exceed  the  sum  of  one  pound) 
shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
shall  be  liable  to  be  punished  in  the  same  manner  as  in 
stealing,  or  d*-  the  case  of  simple  larceny ;  and  if  any  person  shall  steal, 
magingwitfa      0r  shall  cut,  break,  root  up,  or  otherwise  destroy  and 
tol£rite*bm    damage  with  intent  to  steal,  the  whole  or  any  part  of 
to  the  value  of'  any  tree,  sapling,  or  shrub,  or  any  underwood  respectively, 
&/., felony.        growing  elsewhere  than  in  any  of  the  situations  herein- 
before mentioned,  every  such  offender  (in  case  the  value 
of  the  article  or  articles  stolen,  or  the  amount  of  the  injury 
done,  shall  exceed  the  sum  of  Jive  pounds)  shall  be  guilty 
of  felony,  and,  being  convicted  thereof,  shall  be  liable  to 
be  punished  in  the  same  manner  as  in  the  case  of  simple 
larceny." 
stealing,  or  da-      By  section  39  it  is  enacted,  "  That  if  any  person  shall 
naging  with      steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy 
trees  *&c.8to  the  or  damage  with  intent  to  steal,  the  whole  or  any  part  of 
value' of  u.       any  tree,  sapling,  or  shrub,  or  any  underwood,  where- 
pnnwhabie  sum-  soever  the  same  may  be  respectively  growing,  the  stealing 
iTanVaVof-     °^  8UC^  art*c"e  or  articles,  or  the  injury  done  being  to  the 
fence*;  punish-  amount  of  a  shilling  at  the  least,   every  such   offender 
able  for  the        being  convicted  before  a  justice  of  the  peace,  shall,  for 
third  at  felony.   ^  grg|.  0ffence>  forfeit  and  pay,  over  and  above  the  va- 
lue of  the  article  or  articles  stolen,  or  the  amount  of  the 
injury  done,   such    sum   of  money,  not  exceeding  five 
pounds,  as  to  the  justice  shall  seem  meet ;  and   if  any 
person   so  convicted  shall  afterwards  be  guilty  of  any 
of  the  said  offences,  and  shall  be  convicted  thereof  in 
like  manner,  every  such  offender  shall,  for  such  second 
offence,  be  committed  to  the  common  gaol  or  house  of 
correction,  there  to  be  kept  to  hard  labour  for  such  term, 
not  exceeding  twelve  calendar  months,  as  the  convicting 
justice  shall  think  fit ;  and  if  such  second  conviction  shall 
take  place  before  two  justices,  they  may  further  order  the 
offenaer,  if  a  male,  to  be  once  or  twice  publicly  or  pri- 
vately whipped  after  the  expiration  of  four  days  from  the 
time  of  such  conviction ;  and  if  any  person  so  twice  con- 
victed shall  afterwards  commit  any  of  the  said  offences, 
such  offender  shall  be  deemed  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable  to  be  punished  in  the 
same  manner  as  in  the  case  of  simple  larceny." 
Stealing,  or  cut-      By  section  40  it  is  enacted,  "  That  if  any  person  shall 
^Mfe!!*"?*  steal,  or  shall  cut,  break,  or  throw  down  with  intent  to 
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steal,  any  part  of  any  lire  or  dead  fence,  or  any  wooden  post,  &c.  punishable 
pale  or  ran,  set  up  or  used  as  a  fence,  or  any  stile  or  gate,  «"»mariiy;  bat 
or  any  part  thereof,    respectively,   every  such  offender,  ^£££2 CMC' 
being  convicted  before  a  justice  of  the  peace,  shall,  for 
the  first  offence,  forfeit  and  pay,  over  and   above   the 
value  of  the  article  or  articles  so  stolen,  or  the  amount  of 
the  injury  done,  such  sum  of  money,  not  exceeding  five 
pounds,  as  to  the  justice  shall  seem  meet ;  and  if  any  per* 
son  so  convicted  shall  afterwards  be  guilty  of  any  of  the 
said  offences,    and  shall  be  convicted    thereof   in    like 
manner,  every  such  offender  shall  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be  kept  to 
bard  labour  for  such  term,  not  exceeding  twelve  calen- 
dar months,  as  the  convicting  justice  shall  think  fit ;  and 
if  such  subsequent  conviction  shall  take  place  before  two 
justices,  they  may  further  order  the  offender,  if  a  male, 
to  be  once  or  twice  publicly  or  privately  whipped  after  the 
expiration  of  four  days  from  the  time  of  such  conviction. 

By  section  41  it  is  enacted,  "  That  if  the  whole  or  any  Sanmary  po- 
part of  any  tree,  sapling,  or  shrub,  or  any  underwood,  or  pkfjmentfor 
any  part  of  any  live  or  dead  fence,  or  any  post,  pale,  rail,  ft/'jjf  ^^, 
stile,  or  gate,  or  any  part  thereof,  being  of  the  value  of  two  woo,  and  not 
shillings  at  the  least,  shall,  by  virtue  of  a  search  warrant,  Jf**"*1*"*  ** 
to  be  granted  as  hereinafter  mentioned,(o)  be  found  in  pos-      nme* 
session  of  any  person,  or  on  the  premises  of  any  person, 
with  his  knowledge,  and  such  person  being  carried  before 
a  justice  of  the  peace,  shall  not  satisfy  the  justice  that  he 
came  lawfully  by  the  same,  he  shall  on  conviction  by  the 
justice  forfeit  and  pay  over  and  above  the  value  of  the  article 
or  articles  so  found,  any  sum  not  exceeding  two  pounds." 

By  section  42  it  is  enacted,  "  That  if  any  person  shall  Stealing  fruit, 
steal  or  shall  destroy,  or  damage  with  intent  to  steal,  any  «g««»M»t  &*• 
plant,    root,   fruit,  or  vegetable  production  growing  in^  ISSSjJL 
any  garden,  orchard,  nursery  ground,  hothouse,  green- summarily  for 
house,  or  conservatory,  every  such  offender  being  con- ****** 
victed  thereof  before  a  justice  of  the  peace,  shall,  at  theJJJ^ 
discretion  of  the  justice,  either  be  committed  to  the  com- 
mon gaol  or  house  of  correction  there,  to  be  imprisoned 
only,  or  to  be  imprisoned  and  kept  to  hard  labour,  for 
any  term  not  exceeding  six  calendar  months,  or  else  shall 
forfeit  and  pay  over  and  above  the  value  of  the  article  or 
articles  so  stolen,  or  the  amount  of  the  injury  done,  such 
sum  of  money,  not  exceeding  twenty  pounds,  as  to  the 
justice  shall  seem  meet ;  and  if  any  persoa  so  convicted 
shall  afterwards  commit  any  of  the  said  offences,  such 


o)  Section  63. 
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Stealing  or  de- 
stroying culti- 
vated roots  or 
plants,  not  in 
gardens, 
orchards,  or  nur- 
sery grounds, 
punishable  in  a 
summary  way, 
before  a  justice 
or  justices. 


Indictment  for 
stealing  trees 
from  privileged 
places. 


Indictment  for 
cutting  trees 
growing  in  pri- 
vileged places, 
with  intent  to 


*•>• 


offender  shall  be  deemed  guilty  of ' felony 9  and  being  con- 
victed thereof,  shall  be  liable  to  be  punished  in  the  same 
manner  as  in  the  case  of  simple  larceny." 

By  section  43  it  is  enacted  "  That  if  any  person  shall 
steal  or  shall  destroy,  or  damage  with  intent  to  steal,  any 
cultivated  root  or  plant  used  for  the  food  of  man  or  beast, 
or  for  medicine,  or  for  distilling,  or  for  dyeing,  or  for  or  in 
the  cause  of  any  manufacture,  and  growing  in  any  land, 
open  or  inclosed,  not  being  a  garden,  orchard,  or  nursery 
ground,  every  such  offender  being  convicted  before  a 
justice  of  the  peace,  shall,  at  the  discretion  of  the  justice, 
either  be  committed  to  the  common  gaol  or  house  of  cor- 
rection, there  to  be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  hard  labour,  for  any  term,  not  exceeding  one 
calendar  month,  or  else  shall  forfeit  and  pay,  over  and 
above  the  value  of  the  article  or  articles  so  stolen,  or  the 
amount  of  the  injury  done,  such  sum  of  money,  not  ex- 
ceeding twenty  shillings,  as  to  the  justice  shall  seem  meet, 
and  in  default  of  payment  thereof,  together  with  the  costs 
(if  ordered),  shall  be  committed  as  aforesaid,  for  any 
term  not  exceeding  one  calendar  month,  unless  payment 
be  sooner  made ;  and  if  any  person  so  convicted  shall  after- 
wards be  guilty  of  any  of  the  said  offences,  and  shall  be 
convicted  thereof  in  like  manner,  every  such  offender  shall 
be  committed  to  the  common  gaol,  or  house  of  correction, 
there  to  be  kept  to  hard  labour,  for  such  term,  not  exceed- 
ing six  calendar  months,  as  the  convicting  justice  shall 
think  fit ;  and  if  such  subsequent  conviction  shall  take 
place  before  two  justices,  they  may  further  order  the 
offender,  if  a  male,  to  be  once  or  twice  publicly  or  prV 
vately  whipped,  after  the  expiration  of  four  days  from 
the  time  01  such  conviction."  ^ 

Indictment  under  section  38  for  stealing  trees  exceeding  the  value*  of 
one  pound  from  a  park,  pleasure-ground,  garden,  orchard,  avenue, 
or  ground  adjoining  or  belonging  to  a  dwelling  house. 

That  A.  B.  late  of  &c.  on,  &c.  with  force  and  arms,  at,  &c  in  a  cer- 
tain park  {or  other  place  above  mentioned,  describing  it  truly, according  to 
the  words  of  the  clause),  of  C.  D.  there  situate,  feloniously  did  steal,  take, 
or  carry  away,  one  oak  tree,  one  elm  tree,  one  beech  tree,  and  one 
ash  tree,  of  greater  value  than  one  pound,  to  wit,  of  the  value  of  three 
pounds,  the  property  of  the  said  CD.  in  the  said  park,  then  and 
there  growing,  against  the  form  of  the  statute,  &c.  and  against  the 
peace,  &c. 

Indictment  under  the  same  section  for  cutting  and  damaging  trees  in 
the  same  places,  the  damage  exceeding  one  pound. 

That  A.  B.  late  of  &c.  on,  &c.  with  force  and  arms,  at,  &c.  in  a  cer- 
tain park  (or  other  such  place,  as  above)  of  C.  D.  there  situate,  fe- 
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loniously  did  cut,  break,  and  damage  (or  "  root  up  and  damage/' 
according  to  the  fact)  one  oak  tree,  one  elm  tree,  one  Deech  tree,  and 
one  ash  tree,  the  property  of  the  said  C.  D.  in  the  said  park,  then 
and  there  growing,  with  intent  the  same  then  and  there  feloniously 
to  steal,  take,  and  carry  away,  thereby  then  and  there  feloniously 
doing  unto  the  said  C.  D.  injury,  the  amount  whereof  then  and 
there  exceeded  the  sum  of  one  pound,  that  is  to  say,  injury  to  the 
amount  and  value  of  two  pounds,  against  the  form  of  the  statute, 
&c.  and  against  the  peace,  &c. 

Indictment  on  same  section,  for  stealing  trees,  6$c.  growing  elsewhere  Indictment  for 
than  in  a  park,  8$c.  exceeding  in.  value  Jive  pounds.  stealing,  trees, 

&c«  not  in  a 
That  A.  B.  late  of  &c.  on,  &c.  with  force  and  arms,  at,  &c.  in  a  park,  &c.  bat 
certain  close  of  C.   D.    there  situate,  not  being  a  park,   pleasure  above  the  Taint 
ground,  garden,  orchard,  or  avenue,  and  not  being  ground  adjoining  of  5/. 
or  belonging  to  any  dwelling-house,  feloniously  did  steal,  take,  and 
carry  away  ten  oak  trees,  ten  elm  trees,  ten  beech  trees,  and  ten 
ash  trees,  of  value  exceeding  five  pounds,  that  is  to  say,  of  the 
value  of  ten  pounds,  the  property  of  C.  D.  then  and  there  growing 
and  being  in  the  said  close,  against  the  form  of  the  statute,  &c.  and 
against  the  peace,  &c. 

Indictment  for  cutting  or  damaging  trees,  <5fc.  growing  elsewhere  than  Indictment  for 

tn  a  park,  6$c.  with  intent  to  steal,  the  injury  exceeding  Jive  pounds,      cutting,  &c 

trees  not  in  a 

That  A.  B.  late  of  &c.  on,  &c.  with  force  and  arms,  at,  &c  in  a  certain  park,  &c.  but 
close  of  C.  D.  there  situate,  not  being  a  park,  pleasure  ground,  garden,  where  the 
orchard,  or  avenue,  and  not  being  ground  adjoining  or  belonging  to  damage  exceeds 
any  dwelling  house,  feloniously  did  cut,  break,  and  damage  (or  bi' 
"  root  up  and  damage")  ten  oak  trees,  ten  beech  trees,  ten  elm  trees, 
and  ten  ash  trees,  the  property  of  the  said  C.  D.  in  the  same  close, 
then  and  there  growing  and  being,  with  intent  then  and  there  felo- 
niously to  steal,  take,  and  carry  away  the  same,  thereby  then  and 
there  feloniously  doing  to  the  said  C.  D.  injury  to  an  amount  ex- 
ceeding five  pounds,  to  wit,  to  the  amount  of  ten  pounds,  against 
the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

Indictment  on  section  39  for  stealing  trees,  shrubs,  or  saplings,  above  Indictment  for 
the  value  of  one  shilling,  in  any  place,  after  two  convictions  for  the  stealing  trees, 
like  offence,  (p)  &c.  above  the 

value  of  1*.  after 
That  A.  B.  on,  &c.  (the  date  of  the  first  conviction)   at,  &c.  was  two  convictions 
duly  convicted  before  E.  F.  one  of  his  Majesty's  Justices  of  the  for  the  same 
Peace  for  the  county  of-         for  that  he,  on,  &c.  (here  carefully  recite  offence. 
the  first  conviction  and  adjudication).    And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  A.  B.  having 
been  so  convicted  as  aforesaid,  afterwards,  on,  &c.  (the  date  of  the 
second  conviction)  at,  &c.  was  duly  convicted  before  G.  H.  one  of 
his  Majesty's  Justices  of  the  Peace  for  the  county  of  —  for  that 
he  (here  recite  the  second  conviction).    And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  A.  B.  late  of 

(p)  The  convictions  under  this  act,  having  been  returned  to  the 
sessions,  may  be  proved  by  production  of  a  copy  certified  by  the 
proper  officer,  and  are  to  be  taken  as  unappealed  against  till  the 
contrary  be  shown ;  s.  74. 

L  2 
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&c.  being  so  twice  convicted  as  aforesaid,  after  the  said  two 
convictions,  on,  &c.  with  force  and  arms,  &c.  unlawfully  and  felo- 
niously did  steal,  take,  and  carry  away  twelve  oak  saplings  of 
greater  value  than  one  shilling,  to  wit,  of  the  value  of  five  shillings, 
the  property  of  0.  D  then  and  there  growing  and  being,  against  the 
form  of  the  statute,  &c.  and  against  die  peace,  &c. 

Indictment  for     Indictment  on  section  AQfor  stealing  plants, fruits,  or  vegetables,  growing 
stealing  plants,  in  a  gar  den,  S$c.  after  a  summary  conviction  for  a  like  offence. 

after  a  former         ^hat  A.  B.  on,  &c.  (the  date  of  the  previous  conviction)  at,  &c.  was 
conviction.  duly  COilvictea  before  £#  p.  one  0j  j^g  Majesty's  Justices  of  the 

Peace  for  the  county  of  •—  for  that  the  said  A.  B.  on,  &c-  (here 
recite  the  conviction  and  adjudication  correctly) .  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  A.  B.  late  of  &c  having  been  so  convicted  as  aforesaid,  on  &c.  with 
force  and  arms,  at,  &c.  unlawfully  and  feloniously  did  steal,  take, 
and  carry  away  one  pine  apple,  of  the  value  of  five  shillings,  the 
property  of  C.  D,  in  a  certain  hot-house  of  the  said  C  D.  there  situate, 
then  and  there  growing  and  being,  against  the  form  of  the  statute, 
&c.  and  against  the  peace,  &c. 

§6.     OFFENCES    RELATING    TO    DEER    PUNISHABLE    AS 

LARCENY. 

The  laws  for  protecting  deer  from  depredation  are  con* 

solidated  in  7  and  8  Geo.  4.  c.29.  s.  26,  27,  28,  and  29. 

stealing,  &c.  By  section  26  it  is  enacted,  "That  if  any  person  shall 

deer,  in  any  in-  unlawfully  and  wilfully  course,  hunt,  snare,  or  carry  away, 

fetony.gr0UD  '    or  kH)>  or  wound,  or  attempt  to  kill  or  wound,  any  deer 

kept  or  being  in  the  inclosed  part  of  any  forest,  chase, 
purlieu,  or  in  any  inclosed  land  wherein  deer  shall  be 
usually  kept,  every  such  offender  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable  to  be 

Imnished  in  the  same  manner  as  in  the  case  of  simple 
arceny ;  and  if  any  person  shall  unlawfully  and  wilfully 

tain  unincloted  i_      j.  i#ii  j 

ground,  sum-  course,  hunt,  snare,  or  carry  away,  or  kill,  or  wound,  or 
mariiy  punish-  attempt  to  kill  or  wound,  any  deer,  kept  or  being  in  the 
able.  uninclosed  part  of  any  forest,  chase,  or  purlieu,  he  shall  for 

every  such  offence,  on  conviction  thereof  before  a  justice 
of  the  peace,  forfeit  and  pay  such  sum,  not  exceeding  fifty 
Deer  stealing  in  pounds,  as  to  the  justice  shall  seem  meet;  and  if  any  per- 
umncldaf?er  &on  wn0  &&&  have  been  previously  convicted  of  any  offence 
Sbe^offence"17  relating  to  deer,  for  which  a  pecuniary  penalty  is  by  this 
relating  to  deer,  act  imposed,  shall  offend  a  second  time,  by  committing 
Modj.  any  0f  the  0ffellces  hereinbefore  last  enumerated,  such 

second  offence,  whether  it  be  of  the  same  description  as  the 
first  offence  or  not,  shall  be  deemed  felony,  and  such 
offender  being  convicted  thereof  shall  be  liable  to  be  pu- 
nished in  the  same  manner  as  in  the  case  of  simple  larceny." 
Section*;, «8.       The  27th  section  provides  for  the  summary  conviction 
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and  punishment  of  persons  in  whose  possession  deer,  or 
snares,  or  engines  for  taking  deer,  may  be  found,  and  who 
may  not  satisfactorily    account  for   such  possession. — 
Section  28  provides  for  the  summary  punishment  of  persons 
setting  snares  or  engines  for  the  destruction  of  deer,  or 
wilfully  destroying  the  fences  of  any  land  where  they  may- 
be kept.     Section  29  enacts,  "  That  if  any  person  shall  Section  29,  em- 
enter  into  any  forest,  chase,  or  purlieu  (whether  inclosed  or  £°*e™ $f  d 
not),  or  into  any  inclosed  land  where  deer  shall  be  usually  to  demand 
kept,  with  intent  unlawfully  to  hunt,  course,  wound,  kill,  weapon*,  Ac. 
ensnare,  or  carry  away,  any  deer,  it  shall  be  lawful  for  and»  °.n  non" 
every  person  entrusted  with  the  care  of  such  deer,   and  S»e  thenTj  and 
for  any  of  his  assistants  (whether  in  his  presence  or  not),  making  tbe 
to  demand  from  every  such  offender  any  gun,  fire  arms,  hating*™* 

_  ..•',.  .  ^j  °  j         At_         wounding  of  a 

snare,  or  engine,  in  his  possession,  and  any  dog  there  keeper,  in  such 
brought  for  hunting,  coursing,  or  killing  deer  ;  and  in  case  execution  of  hu 
such  offender  shall  not  immediately  deliver  up  the  same,  j*uty» b*  *u  of" 
to  seize  and  take  the  same  from  him  in  any  of  those  re-  cn   r'    0D3r# 
spective  places  or  (upon  pursuit  made)  in  any  other  place 
to  which  he  may  have  escaped  therefrom,  for  the  use  of 
the  owner  of  the  deer.     And  if  any  such  offender  shall 
unlawfully  beat  or  wound  any  person  entrusted  with  the 
care  of  the  deer,  or  any  of  his  assistants,  in  the  execution 
of  any  of  the  powers  given  by  this  act,  every  such  offender 
shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
shall  be  liable  to  be  punished  in  the  same  manner  as  in 
case  of  simple  larceny." 

Indictment  under  section  26  for  coursing,  killing,  and  carrying  away  Indictment  for 

deer  in  inclosed  places .  coursing,  &c. 

deer  in  inclosed 
That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  in  a  places. 
certain  inclosed  land  there  situate,  in  the  occupation  of  C.  D.  wherein 
deer  had  been,  and  then  were  usually  kept,  unlawfully,  wilfully,  and 
feloniously  did  course,  kill,  and  carry  away  (or  e<  snare,  kill,  and 
carry  away,  "hunt,  kill,  and  carry  away,"  fyc.  according  to  the  fact)  one 
fallow  deer,  of  the  value  of  five  pounds,  the  property  of  the  said 
C.  D.  then  and  there  kept,  and  being  in  the  said  inclosed  land, 
against  the  form  the  statute,  &c.  and  against  the  peace,  &c. 

Indictment  under  same  section  for  coursing  and  carrying  away  deer  Indictment  for 
in  the  uninclosed  part of any  forest,  chase,  or  purlieu,  after  a  previous  coursing,  &c. 
conviction  for  some  offence  relating  to  deer.  deer  in  an  unin* 

closed  place, 
That  A.  B.  on,  &c.  (the  date  of  the  conviction)  was  duly  convicted  after  a  convic- 
before  £.  F.  one  of  his  Majesty's  Justices  of  the  Peace  for  the  county  tion  in  a  penalty* 
of  —  for  that  he  the  said  A.  B.  on,  &c    (recite  the  conviction  and 
adjudication.)    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present  that  the  said  A.  B.  late  of,  &c.  being  so  convicted  as 
aforesaid,  after  the  said  conviction,  on,  &c.  with  force  and  arms,  at, 


of 
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See- in  a  certain  umnclosed  part  of  a  certain  forest  called—  there 
situate,  unlawfully  and  wilfully  did  course,  kill,  and  carry  away 
(or  cither  "hunt,  smart,  wound,  or  attempt  to  KB,"  as  tie  fact  may 
be)  one  fallow  deer  of  the  value  of  fire  pounds,  then  and  there  being 
in  the  said  umnclosed  part  of  the  said  forest,  against  the  form  of  the 
statute,  &c  and  against  the  peace,  &c 

Indictment  under  section  29  against  a  party  having  unlawfully  entered 
a  place  where  deer  are  kept,  fir  beating  or  wounding  keepers  or  their 
the  assistants  in  the  execution  of  their  duty. 

That  A.  B.  late  of,  &c  on,  &c  with  force  and  arms,  at,  &c  into 
a  certain  forest  called there  situate,  wherein  deer  of  and  belong- 
ing to  one  C.  D.  the  owner  of  the  same  had  been,  and  then  were 
usually  kept,  did  unlawfully  enter  with  intent  then  and  there  unlaw- 
fully to  hunt  the  said  deer,  and  that  one  £.  F.  then  and  there  being 
a  person  entrusted  with  the  care  of  the  deer  of  and  belonging  to  the 
said  C.  D.  and  then  being  in  the  said  forest,  then  and  there  after  the 
said  A.  B-  had  so  entered  into  the  said  forest  as  aforesaid,  and  whilst 
he,  the  said  A.  B.  was  and  remained  in  the  said  forest  which  he  had 
so  entered  for  the  purpose  aforesaid,  did  lawfully  and  duly  demand 
from  the  said  A.  B.  a  certain  gun  (or  st snare,  engine"  6fc.  according 
to  the  fact)  then  and  there  being  in  the  possession  of  the  said  A.  B. 
(or  €€  a  certain  dog  then  and  there  brought  by  the  said  A-  B.fbr  the  pur- 
pose of  hunting,  coursing,  and  killing  the  said  deer'9)  and  that  the  said 
A.  B.  then  and  there  failed  to  deliver  up  the  said  gun  (or  engine,  Sec), 
and  altogether  refused  so  to  do  ;  and  that  upon  the  said  A.  B.  then 
and  there  so  foiling  and  refusing  to  delirer  up  the  said  gun,  he,  the 
said  £.  F.  did  then  and  there  lawfully  attempt  to  seize  and  take  the 
same  from  the  said  A.  B.  for  the  use  of  the  said  C.  D.  the  said  owner 
of  the  said  deer,  as  it  was  then  and  there  the  duty  of  the  said  C.  D. 
to  do,  and  as  he  lawfully  might  do  for  the  cause  aforesaid.  And  the 
Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  A.  B.  thereupon,  then  and  there,  with  force  and  arms,  in  and 
upon  the  said  E.  F.  then  being  a  person  entrusted  with  the  care  of 
the  said  deer  within  the  said  forest  as  aforesaid,  and  then  and  there 
being  in  the  due  execution  of  his  said  duty  as  aforesaid,  and  of  the 
powers  given  to  him  in  that  respect  by  the  statute  in  such  case  made 
and  provided,  unlawfully,  violently,  and  feloniously  did  make  an 
assault,  and  him,  the  said  JB.  F.  so  being  in  the  execution  of  the  said 
duty  and  powers  as  aforesaid,  then  ana  there  unlawfully  and  felo- 
niously did  beat  and  wound,  against  the  form  of  the  statute,  &c  and 
against  the  peace,  &c  And  the  jurors,  &c  do  further  present  that 
the  said  A.  B.  on,  &c  aforesaid,  with  force  and  arms  at,  &c.  afore- 
said, unlawfully  and  feloniously  did  make  an  assault  in  and  upon  the 
said  £.  F.  then  and  there  being  a  person  entrusted  with  the  care  of 
the  deer  in  a  certain  forest  there  situate,  wherein  deer  had  been,  and 
then  were  usually  kept,  and  then  and  there  being  in  the  due  execu- 
tion of  certain  powers  given  in  that  behalf  by  an  act  of  parliament 
made  and  passed  in  the  reign  of  his  present  Majesty  for  consolidating 
and  amending  the  laws  in  Rngland  relative  to  larceny  and  other 
offences  connected  therewith,  and  the  said  A.  B.  then  and  there  un- 
lawfully and  feloniously  did  beat  and  wound  him  the  said  E.  F.  so 
being  in  the  due  execution  of  the  said  powers  as  aforesaid,  against 
the  form  of  the  statute,  &c.  and  against  the  peace,  oVc. 
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§  7.  OF  LARCENY  BY  TENANTS  AND  LODGERS. 

As  lodgers  and  tenants  of  ready  furnished  houses  have 
a  special  property  in  the  goods  let  to  them  for  hire,  it 
seems  that,  at  common  law,  they  could  not  be  indicted 
for  larceny  in  stealing  the  goods  so  let  to  them ;  (q  )  and  it 
has  been  decided,  that  if  a  man  hires  a  furnished  lodging 
with  intent  that  his  comrade  should  steal  the  furniture,  the 
comrade  removing  it  cannot  be  indicted  at  common  law 
for  stealing  the  goods  of  the  original  owner,  (r)  To 
remedy  this  defect  in  the  law,  the  3  W.  and  M.  c.  10.  s.  5. 
was  passed ;  but  difficulties  arose  on  its  construction,  and 
it  has  now  been  repealed  and  superseded  by  7  and  8 
Geo.  4.  c.  29.  s.  45.  which  not  only  makes  it  larceny  for  a 
tenant  or  lodger  to  steal  a  chattel,  but  a  fixture,  of  which, 
at  common  law,  no  larceny  could  be  committed  by  any 
one.  That  section  enacts,  "  That  if  any  person  shall  steal  Tenant*  and 
any  chattel  or  fixture,  let  to  be  used  by  nim  or  her,  in  or  ***&**  **&*€ 

-~«  «  ,     /   .  ,.,.,•'..,,.,  any  property 


any  house  or  lodging,  whether  the  contract  shall  have  fam 
been  entered  into  by  him  or  her,  or  by  her  husband,  or  by  apaftncataittto 
any  person  on  behalf  of  him  or  her,  or  her  husband,  every  fr"***1"1**  * 
such  offender  shall  be  guilty  of  felony,  and  being  con-         T# 
victed  thereof,  shall  be  liable  to  be  punished  in  the  same 
manner  as  in  the  case  of  simple  larceny ;  and  in  every  such 
ee  of  stealing  any  chattel  it  shall  be  lawful  to  prefer  an 
ietwtent  in  the  common  form  as  for  larceny  \  and  in  every 
such  case  of  stealing  any  fixture,  to  prefer  an  indictment 
in  the  same  form  as  if  the  offender  were  not  a  tenant  or 
lodger,  and  in  either  case  to  lay  the  property  in  the  owner 
or  person  letting  to  hire/' 

The  form  of  the  indictment  is  sufficiently  prescribed  by  Form  of  iadfet- 
the  statute.    Where  a  chattel  is  stolen,  the  indictment 
will  be  as  for  larceny  at  common  law,  ante,  §2 ;  when  a 
fixture  is  stolen,  as  ante,  §  4. 

§8.  OF  LARCENY  BY  CLERKS  AND  SERVANTS* 


The  question,  whether  a  servant  is  guilty  of  larceny,  in 
appropriating  the  goods  of  his  master  when  they  are  law-  "  ****  * 
fully  in  his  own  actual  custody,  depends  on  the  nature  of  2JJJ    "" 
the  custody,  and  the  degree  of  trust  reposed  in   him. 
Where  he  has  the  mere  charge  or  custody  of  them,  it  is 
clear  that  the  legal  possession  remains  in  the  master,  and 
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that  the  servant  is  guilty  of  larceny  at  common  law  in 
stealing  them.  (*)     To  protect  masters  against  thefts  by 
their  servants,  whether  partially  entrusted  with  the  pro- 
perty or  not,  larceny  by  them  is  subjected  to  a  severer 
punishment  than  in  ordinary  cases.     For  this  purpose,  the 
Severer  ponjsh-  7  and  8  Geo.  4.  c.  29.  s.  46.  enacts,    "  That  if  any  clerk 
meot  prescribed  or  g^y^t  shall  steal  any  chattel,  money,  or  valuable  secu- 
Geo.  4.  c  29.    nty>  belonging  to,  or  in  the  possession  or  power  ot  his 
s.  46.  master,  every  such  offender,  being  convicted  thereof*  shall 

be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  any  term  not  exceeding  fourteen 
years,  nor  less  than  seven  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  three  years ;  and,  if  a  male,  to 
be  once,  twice,  or  thrice,  publicly  or  privately  whipped 
(if  the  court  shall  so  think  fit)  in  addition  to  such  impri- 
sonment/9 

Jadktaent  on-    Indictment  under  this  section  for  larceny,   by  a  servant,   of  goods, 
der  statute  monies,  and  securities,  belonging  to  or  in  the  possession  and  power  of 

against  a  servant      his  master. 
for  stealiog 

*°^**iW*%Zu*9        That  before  atid  at  the  time  of  committing  the  offence  hereinafter 

ritif        next  mentioned,  A.  B.  late  of  &c  labourer,   was  servant  to  one 

securities  of         q^  fa  an<j  ^^  ^  ga^  ^  ^  while  he  was  such  servant,  to  wit,  on, 

ma*  r*  &c.  with  force  and  arms,  at,  &c.  feloniously  did  steal,  take,  and 

carry  away  one  gold  ring  of  the  value  of  ten  shillings,  ten  pieces 
of  the  current  silver  coin  of  this  realm  called  shillings,  of  the  value 
often  shillings,  and  one  promissory  note  of  the  Governor  and  Com- 
pany of  the  Bank  of  England  for  the  payment  of  five  pounds,  then 
unpaid  and  unsatisfied,  being  a  valuable  security  for  the  payment  of 
the  said  sum  of  five  pounds,  and  of  the  value  of  five  pounds  of  the 
monies,  goods,  chattels,  and  valuable  securities  of  the  said  C  D. 
his  master  as  aforesaid,  and  belonging  to  the  said  C.  D.  against  the 
form  of  the  statute,  &c.  and  against  the  peace,  &c. 
Second  count  And  tne  J1""01"8   aforesaid,  upon  their   oath  aforesaid,  do  further 

alleging  the  ar-  present,  that  the  said  A.  B.  while  he  was  such  servant  to  the  said 
ticks  to  have  C.  D.  as  aforesaid,  to  wit,  on,  &c.  aforesaid,  with  force  and  arms, 
been  in  the  at,  &c.  aforesaid,  feloniously  did  steal,  take,  and  carry  away  one 
power  and  pos-  Other  gold  ring,  &c.  (as  before)  then  and  there  being  in  the  posses- 
session  of  the  sion  and  power  of  the  said  C.  D.  his  master  as  aforesaid,  against  the 
******  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

The  provisions  respecting  embezzlement  will  be  stated  in 
the  next  section.  Counts  for  such  embezzlement,  and 
also  counts  for  larceny  at  common  law,  may  be  joined 
with  the  above  when  there  is  any  doubt  as  to  the  facts,  or 
as  to  the  legal  result  of  them  when  substantiated  at  the 
trial. 


(s)  See  2  Russell  on  Crimes,  chap.  16,  where  all  the  cases  on  this 
subject  are  fully  collected  and  explained. 
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§9.    OF    FELONIOUS    EMBEZZLEMENT    BY    CLERKS  AND 

SERVANTS. 

The  legal  distinction  between  larceny  and  embezzle-  Distinction  be- 
ment  by   persons    in    the  employ   of  those  whom  they  tween  larceny 
defraud,  is  this: — in  the  former,  the  property  is  taken  from  n°edJmbna,e" 
the  actual  or  constructive  possession  of  the  master,  or  has 
been  delivered  by  him  to  the  servant  for  a  special  purpose 
only ;  in  the  latter,  the  property  has  never  been  in  the 
possession  of  the  master,  but  being  received  by  the  ser- 
vant for  his  master's  use,  is  fraudulently  appropriated  to 
his  own.    To   punish  this  offence,  which  the    habits  of 
modern  times  have  rendered  of  great  moment,  the  com- 
mon law  contained  no  provision ;  but  various  statutes  have 
been  passed  applicable  to  parties  in  different  situations  of 
trust,   which  are  now  consolidated  by   7  and  8  Geo.  4. 
c»  29.       The  provision  generally  applicable  to  clerks  and 
servants,  section  47,  is  as  follows: — "  That  if  any  clerk  clerks  or  ser- 
or   servant,  or  any    person   employed  for    the    purpose  vanU»  recemnij 
or  in  the  capacity  of  a  clerk  or  servant,  shall,  by  virtue  of  on*n^maste?i 
such  employment,  receive  or  take  into  his  possession  any  account  and  >m- 
ohattel,  money,  or  valuable  security,  for  or  in  the  name  or  !**?,,ng  jf'  ,h*u 
on  the  account  of  his  master,  and  shall  fraudulently  embez-  have^oniousiy 
xle  the  same  or  any  part  thereof,  every  such  offender  shall  stolen  it. 
be  deemed  to  have  feloniously  stolen  the  same  from  his 
master,  although  such  money,  chattel,    or  security,  was 
not  received  into  the  possession  of  such  master,  otherwise 
than  by  the  actual  possession  of  his  clerk,  servant,  or 
other  person  so  employed ;  and  every  such  offender,  being 
convicted  thereof,  shall  be  liable  at  the  discretion  of  the 
court  to  any  of  the  punishments  which  the  court  may 
award  as  hereinbefore  last  mentioned ;  " — that  is,  the  same 

famishment  as  is  prescribed  by  section  46  for  larceny 
rom  masters,  viz.  transportation  beyond  the  seas  for  any 
term  not  exceeding  fourteen  years  nor  less  than  seven 
years,  or  imprisonment  for  any  term  not  exceeding  three 
years,  and,  if  a  male,  whipping,  once,  twice,  or  thrice, 
publicly  or  privately  inflicted. 

This  act  is  in  substance  the  same  as  39  Geo.  3.  c.  85.  circumstance* 
which  it  repeals,  and  therefore  the  decisions  on  the  con-  ^^J^. 
struction  of  the  repealed  act  apply  to  that  now  in  force,  benkment. 
According  to  these,  in  order  to  constitute  the  offence  of 
embezzlement  these  circumstances    must    concur : — the 
party  must  be  a  clerk  or  servant ;  he  must  have  received 
the  thing  in  question  by  virtue  of  his  employment,  and 
on  account  of  nis  master;  and  he  must  fraudulently  em- 
bezzle it. 
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Mu»t  be  a  clerk]      1.  He  must  be  a  clerk  or  servant  in  fact,  but  he  need  not 
or  servant.        ke  SQ  caiie<j#     Thus,  an  accomptant  or  treasurer  to  over- 
seers ;  (a)  a  female  servant ;  (&)  and  an  apprentice,  though 
under  age,  if  employed  to  receive  the  money  which  he 
purloins;  may  be  thus  guilty. (c)     A  person  engaged  to 
travel  for  several  houses,  and  allowed  a  per  centage  on  the 
orders  he  obtains,  has  been  holden  to  be  in  the  situation  of 
clerk  to  each  of  his  employers,  and  to  be  liable  to  prosecu- 
tion for  embezzlement,  though  paid  by  a  percentage  and  not 
a  salary,  (d)     So  where  a  prisoner  was  employed  to  carry 
out  goods  in  his  employer  s  barge  and  sell  them,  and  was 
allowed   a  share  of  the  profits  for  his  remuneration,  a 
majority  of  the  judges  held,  that  in  fraudulently  retaining 
the  entire  price  of  a  cargo  he  was  guilty  of  embezzle- 
ment, though  it  was  objected  that  he  had  a  joint  interest 
with  his  master,  (e)     And  where  a  servant  manufactured 
an  article  from  materials  the  property  of  his  master  for 
a  customer,  and   having  received  the  price   retained  it, 
having   concealed  the  order  from  his   master,    he   was 
holden  thus  indictable,  though  he  would  have  been  enti- 
tled to  a  proportion  of  the  money  for  his  work,  (f)     A 
person  occasionally  employed   is  sufficiently  a  servant 
within  the  act  to  be  liable  to  its  penalties,  (g) 
Must  hare  re-         2.  He  must  have  received  the  things  in  question  by  vir- 
virtue  l^em  b?    tue  of  his  employment,   and  on  account  oj  his  master.— 
pioyment,  and    And,  therefore,  where  goods  are   taken   by  the  servant 
on  master's        from  the  possession  of  the  master,  the  statute  does  not 
account.  apply,  but  the  offender  should  be  indicted  for  larceny  at 

common  law ;  and,  if  there  is  any  doubt  of  the  fact, 
counts  both  for  larceny  and  embezzlement  should  be 
joined.  (A)  But  where  the  prosecutor,  suspecting  his 
shopman,  gave  marked  money  to  his  friend,  with  direc- 
tions to  buy  some  goods  at  his  shop,  and  the  friend  ac- 
cordingly purchased  goods,  and  paid  the  prisoner,  who 
purloined  the  money,  the  judges  held  that  this  was  a  case 
of  embezzlement  within  the  statute,  although  the  money 
had  been1  previously  in  the  possession  of  the  master,  (t) 


(a)  The  King  v.  Squire,  Russ.  and  R.  349. 

(b)  The  King  v.  Smith,  Russ.  and  Ry.  267. 

!c)  The  King  v.  Mellish,  Russ.  and  Ry.  80. 
d )  The  King  v.  Carr,  Russ.  and  Ry.  198;  and  the  Kinir  v.  Leach. 
3  Stark.  N.  P.  C.  70.  °  ' 

(e)  The  King  v.  Hartley,  Russ.  and  Ry.  139. 
(/)  The  King  v.  Huggins,  Russ.  and  Ry.  145. 
(g)  The  King.  v.  Spencer,  Russ.  and  Ry.  299. 
(A)  The  King  v.  Headge,  Russ.  and  Ry.  160,  («)  Id.  ibid. 
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To  bring  a  case  within  the  words  "  by  virtue  of  such 
employment,"  it  must  either  appear  that  the  servant  had 
a  special  direction  to  receive  the  money  of  his  employer, 
or  that  his  office  was  of  a  description  from  whence  such  an 
authority  must  necessarily  be  inferred.  As,  for  example, 
it  is  necessarily  inferred,  from  the  nature  of  the  office, 
that  a  book-keeper  in  a  coach-office  or  waggon-office  is 
authorized  to  receive  money  for  his  principal ;  but  it  is 
not  necessarily  inferred  that  the  driver  of  such  coach  or 
wagg°nr  or  the  porter,  has  authority  to  receive  money  at 
the  office ;  and,  therefore,  to  bring  such  person  within 
the  statute,  a  special  authority  must  appear,  or  at  least  a 
practice  of  receiving  to  an  extent  whence  it  must  be  im- 
plied. Thus  a  butcher's  apprentice,  who  delivered  meat 
to  his  master's  customers,  but  who  had  not  been  in  the 
habit  of  receiving  money,  nor  was  specially  commissioned 
to  receive  it  in  the  particular  instance,  was  holden  not 
within  the  statute.  (J) 

Although  the  things  must  be  received  by  virtue  of  the 
prisoner's  employment,  yet  if  a  servant,  generally  employed 
to  receive  sums  of  one  description,  and  at  one  place  only, 
be,  on  a  particular  occasion,  requested  to  receive  a  sum 
of  a  different  description  and  at  a  different  place,  this 
latter  sum,  being  thus  received  and  afterwards  embezzled, 
will  be  considered  as  received  by  virtue  of  his  employ- 
ment, because  he  was  a  servant,  and  it  was  as  a  servant 
that  he  was  desired  to  receive  the  money,  though  out  of 
the  line  of  his  ordinary  duty,  (k)  But  where  the  property 
purloined  is  delivered  to  a  servant  by  the  master  to  be 
paid  on  his  account,  and  instead  of  being  so  paid,  is 
retained  fraudulently,  the  statute  does  not  apply,  as  the 
money  is  directly  received  from  the  master.  (/) 

3.  He  must  embezzle  the  money  or  thing,  t.  e.  fraudu-  Fraudulent  r«- 
lentljr  retain  and  conceal  it;  which  is  manifested  by  sup- £n£X m0Dey 
pressing  the  fact  of  the  receipt,  or  making  a  false  entry. 
But  if  the  party  render  true  accounts,  the  mere  omis- 
sion to  pay  over  the  balance  will  not  subject  him  to 
an  indictment  for  embezzlement,  but  merely  to  a  civil 
action,  (rn) 

Before  the  late  statute,  great  practical  obstacles  were  ProyUkmi  u  to 


The  King  v.  Mellish,  Russ.  and  Ry.  80. 
The  King  v.  Smith,  Russ.  and  Ry.  516 ;  Abbott,  Holroyd, 
and  Garrow,  contrd. 

7)    The  Kingv.  Smith,  Russ.  and  Ry.  267. 

m)  Per  Vaughan,  Baron,  at  Stafford  summer  assizes,  1828. 
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thrown  in  the  way  of  a  master  prosecuting  his  servant  for 
embezzlement,  by  the  technical  rules  of  law.  Where  the 
charge  was  for  embezzling  money,  it  was  not  sufficient 
to  allege  that  the  prisoner  embezzled  a  certain  sum,  but  it 
was  necessary  to  specify  some  individual  piece  of  money 
which  he  had  received  and  appropriated;  and  this  was 
often  difficult,  and,  where  he  had  given  change  for  a  larger 
note  or  coin,  impossible.  At  the  trial,  the  master  was 
compelled  to  select  some  one  act  of  embezzlement,  per- 
haps out  of  many,  at  the  risk  of  failing  altogether  in  the 
proof,  and  the  certainty  that  the  case  of  fraudulent  inten- 
tion would  be  very  imperfectly  presented  to  the  jury. 
To  remedy  these  inconveniences,  it  is  enacted  by  the 
48th  section  of  7  and  8  Geo.  4.  c.  29.  as  follows : — 
Distinct  acts  of  "  That  it  shall  be  lawful  to  charge  in  the  indictment 
embezzlement    and  proceed  against  the  offender  for  any  number  of  dis- 

SYheMmie'8**1  **nct  acte  °^  em^ezzlements,  not  exceeding  three,  which 
indictments.  may  have  been  committed  by  him  against  the  said  master 
within  the  space  of  six  calendar  months  from  the  first  to 
the  last  of  such  acts  ;  and  in  every  such  indictment,  ex- 
cept where  the  offence  shall  relate  to  any  chattel,  it  shall 
be  sufficient  to  allege  the  embezzlement  to  be  of  money, 
without  specifying  any  particular  coin  or  valuable  secu- 
rity ;  and  such  allegation,  so  far  ad  regards  the  description 
of  the  property,  shall  be  sustained  if  the  offender  shall  be 
proved  to  have  embezzled  any  amount,  although  the  par- 
ticular species  of  coin  or  valuable  security  of  which  such 
amount  was  composed  shall  not  be  proved ;  or  if  he  shall 
be  proved  to  have  embezzled  any  piece  of  coin  or  valuable 
security,  or  any  portion  of  the  value  thereof,  although 
such  piece  of  coin  or  valuable  security  may  have  been 
delivered  to  him  in  order  that  some  part  of  the  value 
thereof  should  be  returned  to  the  party  delivering  the 
same,  and  such  part  shall  have  been  returned  accord- 
ingly ."  (») 


(»)  It  has  been  doubted  whether  this  provision,  while  it  removes 
the  great  difficulties  under  which  the  prosecutor  formerly  laboured, 
does  not  oppose  too  great  obstacles  to  the  defence  of  an  innocent 
prisoner ;  as,  under  its  authority,  an  indictment  may  be  framed, 
giving  him  no  satisfactory  information  of  the  real  charge  to  be  ad- 
vanced at  the  trial.  Accordingly,  in  a  case  which  occurred  at  the 
late  summer  assizes  (1828)  at  Stafford,  Mr.  Baron  Vaughan  in- 
clined to  allow  the  request  of  the  prisoner  for  a  particular  of  the 
sums  and  dates  which  the  prosecutor  intended  to  apply  to  the  accu- 
sation, as  in  the  case  of  a  general  indictment  for  barratry.     In  that 
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Where  a  servant  receives  money  in  one  county,  and  de-  Venae, 
nies  or  conceals  the  receipt  in  another,  it  seems  he  may 
be  indicted  in  either,  (o) 

Indictment  against  a  clerk  or  servant  for  embezzlement. 

That  A.  B.  late  of,  &c.  at,  &c.  being  then  and  there  employed  at  Indictment 
clerk  {or  "  servant,"  as  the  fact  may  be)  to  CD.  did,  by  virtue  of  against  a  clerk 
such  his  employment  as  such  clerk,  and  while  he  was  so  employed  or  servant  for 
as  such  clerk  as  aforesaid,  receive  and  take  into  his  possession  cer-  embezzlement, 
tain  money  to  a  certain  amount,  to  wit,  the  amount  of  five  pounds, 
for,  and  in  the  name,  and  on  the  account  of  the  said  C.  D.  his  master 
as   aforesaid,  and  the  said  money  did  then  and  there  unlawfully, 
fraudulently,    and  feloniously  (  p)  embezzle ;  and  the  jurors,  &c. 
do  say  that  the  said  A.  B.  then  and  there  the  said  last  mentioned 
money  so  received  by  him  the  said  A.  B.  for  and  in  the  name  and  on 
the  account  of  the  said  C.  D.  his  master  as  aforesaid,  and  the  pro- 
perty of  the  said  C.  D.  (q)  from  the  said  C.  D.  in  manner  and  form 
aforesaid,   feloniously  and  fraudulently  did  steal,  take,  and  carry 
away,  against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

When  it  is  proposed  to  charge  two  or  three  distinct  acts  Mode  of  cbarg - 
of  embezzlement  under  the  48th  section  of  the  statute,  they  "« two  or  thn9 
should  be  stated  separately  in  different  counts ;  and  the  JJ^jf embeiale" 
second  and  third  counts  should  introduce  each  charge  by 
alleging  it  to  be  "  within  six  calendar  months  from  the  time 
of  committing  the  said  offence  in  the  first  count  of  this  indict- 
ment  charged"     Strictly  speaking,  perhaps,  this  is  not 
necessary,  as  the  objection  to  charging  several  distinct 
acts  of  felony  in  an  indictment  is  never  an  objection  which 
can  be  taken  to  the  record,  where  every  count  always 
professes  to  charge  a  separate  offence ;  but  merely  the 
ground  of  an  application  to  the  Court  to  compel  the  pro- 
secutor to  elect  on  which  charge  he  will  proceed.     But  it 
is  safer  to  insert  it.     It  is  also  discreet  always  to  add  acouotatcom- 
count  for  larceny  at  common  law;  and,  indeed,  as  the1"001*** 
statute  provides  that  the  offender  "  shall  be  deemed  to  have 
fraudulently  stolen  "  the  chattel  or  money,  it  is  by  no  means 
clear  that  this  count  would  not  in  all  cases  suffice. 


case  the  prosecutor  consented  to  give  such  information  as  was 
desired ;  no  order  was,  therefore,  made,  and  the  prisoner  was  ac- 
quitted on  the  merits. 

(o)  The  King  v.  Hobson,  Russ.  and  Ry.  56 ;  the  King  v.  Taylor, 
Russ.  and  Ry.  63. 

(p)  The  insertion  of  the  word  "  feloniously  "  here  is  not  necessary 
if  it  be  introduced  at  the  conclusion,  that  he  "feloniously  stole  ;  "  but 
it  cannot  prejudice ;  the  King  v.  Crighton,  Russ.  and  Ry.  68. 

(a)  This  is  absolutely  necessary ;  the  King  v.  Macgregor,  Russ,  ■ 
and  Ry.  S3. 


Who  are  acces- 
saries. 
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§  10.    OF    ACCESSARIES    BEFORE  AND  AFTER  THE   FACT 

TO    LARCENIES. 

An  accessary  is  he  who  is  not  the  chief  actor  in  an 
offence,  nor  present  at  its  performance,  but  is  in  some 
way  concerned  therein,  either  before  or  after  the  fact 
committed,  (r)  All  parties  who  are  present  at  the  fact, 
concurring  therein,  are  principals,  whether  they  assist 
by  manual  exertion  or  only  by  co-operation  and  encou- 
ragement. An  accessary  before  the  fact  is  he  who, 
being  absent  at  the  time  of  the  commission  of  the  offence, 
procures,  counsels,  or  commands,  the  principal  felon  to 
commit  the  crime ;  (s)  as  if  several  plan  a  theft  which  one 
is  to  execute ;  or  if  a  person  incites  a  servant  to  embezzle 
the  goods  of  his  master.  An  accessary  after  the  fact  is 
one  who,  knowing  a  crime  to  have  been  committed, 
receives,  relieves,  comforts,  or  assists,  the  principal,  with 
a  view  to  his  escape.  (/)  In  treasons  and  misdemeanors 
there  are  no  accessaries,  but  in  felonies  only.  Nor  were 
there  any  accessaries  in  petty  larceny  until  the  7  and 
8  Geo.  3.  c.  29.  abolished  the  distinction  between  grand 
and  petty  larceny,  and  rendered  the  law  of  grand  lar- 
ceny applicable  to  all  cases  of  theft,  however  trifling 
in  value.  A  guilty  receiver  of  stolen  goods  does  not  come 
within  the  definition  of  an  accessary  after  the  fact  at 
common  law ;  but  his  offence  was  made  punishable  as 
that  of  an  accessary  and  otherwise  by  several  statutes, 
which  were  consolidated  by  7  and  8  Geo.  3.  c.  29.  and 
which,  as  constituting  a  substantive  offence,  will  be  no- 
ticed in  the  next  section.  Except  in  the  case  of  receiv- 
ing, which  may  now  be  treated  as  a  substantive  felony, 
no  accessaries  before  or  after  the  fact  can  be  convicted, 
unless  either  with  the  principal  or  after  his  conviction  or 
outlawry  ;  and  the  acquittal  of  the  accessary  is  always 
necessarily  involved  in  that  of  the  principal. 

Indictment  against  an  Accessory  before  the  fact  to  a  felony  jointly  with 

the  principal* 

After  concluding  the  indictment  as  against  the  princi- 
pal, in  the  usual  form,  proceed — 

Indictment  And  the  jurors,  &c.  do  further  present,  that  one  E.  F.  late  of,  &c. 

against  an  ac-  before  the  felony  aforesaid,  by  the  said  A.  B.  (the  principal)  done 

cessary  before  and  committed,  that  is  to  say,  on,  &c.  at,  &c.  feloniously  and  wil- 

tbe  fact  jointly  fuUy  did  stir  up,  move,  counsel,  and  procure  the  said  A.  B.  to  do 

with  the  princi-  an(j  comrait  the  felony  aforesaid,  in  manner  and   form   aforesaid, 

c'Pa'*  against  the  peace,  &c. 


(r)  4  Bla.  Com.  35  (s)  1  Hale,  613.  (/)  1  Hale,  618. 
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After  concluding  the  indictment  as  against  the  princi- 
pal, proceed— 

And  the  jurors,  &c.  do  further  present,  that  E.  F.  late  of,  &c.  Indictment 
well  knowing  the  said  A.  B.  to  have  done  and  committed  the  said  ■£*»"»* «»  ««- 
felony  in  manner  and  form  aforesaid,  afterwards,  to  wit,  on,  &c.  at,  ceMa,7  *&w  the 
&c  him  the  said  A.  B.  did  feloniously  receive,  aid,  and  comfort,  faftJ°?nt,3r_I    . 
against  the  peace,  &c.  m*  **"•  P™**- 

Punishment. — The  punishment  of  accessaries  for  of-  Punfebment  of 
fences  partaking  of  the  nature  of  larceny  is  prescribed  by  acceMaric,• 
7  and  8  Geo.  4.  c.  29.  s.  61.  which  enacts,  that,  in  the  case 
of  every  felony  punishable  under  that  act,  every  accessary 
before  the  fact  shall  be.  punished  in  the  same  manner  as 
the  principal  in  the  first  degree  i$  punishable  ;  and  every 
accessary  after  the  fact  to  any  felony  punishable  under 
that  act,  shall  on  conviction  be  liable  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  which  imprison- 
ment, by  section  4,  may  be  solitary  or  with  hard  labour, 
at  the  discretion  of  the  court. 

§  11.     OF      FELONIOUSLY     RECEIVING     STOLEN      AND 

EMBEZZLED    GOODS. 

Several  provisions  have  been  made  with  a  view  to  the 
punishment  of  receivers  of  stolen  goods,  without  making 
their  conviction  dependant  on  that  of  the  principal  offender. 
Much  confusion,  however,  prevailed  in  these  enactments, 
and  much  difficulty  arose  in  construing  them;  but  the 
law  is  now  concisely  settled  by  7  and  8  Geo.  4.  c.  29. 
s,  54.  which,  it  will  be  observed,  applies  not  only  to  the 
receipt  of  goods,  monies,  and  secunties,  where  the  princi- 
pal offender  is  guilty  of  larceny,  but  to  all  cases  of  embez- 
zlement made  felony  by  the  statute.     This  section  enacts, 
"  That  if  any  person  shall  receive  any  chattel,  money,  Where  the  on- 
valuable  security,  or  other  property  whatsoever,  the  steal-  p0*1  «*&««  «• 
ing  or  taking  whereof  shall  amount  to  a  felony,  either  at^JJJ^^JJ^, 
common  law  or  by  virtue  of  this  act,  such  person  know-  property  may  be 
ing  the  same  to  have  been  feloniously  stolen  or  taken, tried  ei*hcr  •» 
every  such  receiver  shall  be  guilty  of  felony,  and  may  be  JhefiST  or  for » 
indicted  and  convicted  either  as  an  accessary  after  the  snbstantire 
fact,  or  for  a  substantive  felony ;  and,  in  the  latter  case,  felony, 
whether  the  principal  felon  shall  or  shall  not  have  been 
previously  convicted,  or  shall  or  shall  not  be  amenable  to 
justice ;  and  every  such  receiver,  howsoever  convicted, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  any  term  not  exceeding  four- 
teen years  nor  less  than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  three  years ;  and  if  a  male  to 
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Nature  of 
offence. 


be  once,  twice,  or  thrice  publicly  or  privately  whipped 
(if  the  court  shall  so  think  fit)  in  addition  to  such  impri- 
sonment; provided  always,  that  no  person,  howsoever 
tried  for  receiving  as  aforesaid,  shall  be  liable  to  be  pro- 
secuted a  second  time  for  the  same  offence.17 

The  guilty  knowledge  is,  of  course,  the  very  essence 
of  this  offence.  Of  this,  except  in  cases  of  confession, 
direct  proof  cannot  be  given ;  but  it  may  be  inferred  from 
circumstances, — as  the  low  price  at  which  the  goods,  if 
purchased,  were  bought — facts,  tending  to  show  a  con- 
nection between  the  thief  and  the  receiver — the  time  and 
secrecy  of  the  transfer,  and  other  facts,  which  are  always 
peculiarly  for  the  consideration  of  the  jury.  A  receiver 
must  take  the  goods,  in  some  sense,  to  his  own  use; 
and,  therefore,  a  person  merely  employed  by  the  principal 
to  convey  them  to  a  place  in  which  the  alleged  reoeiver 
has  no  interest,  though  he  may  be  aware  of  the  theft,  is 
not  thus  liable,  (w)  A  party  charged  as  receiver  may  con- 
trovert the  guilt  of  his  principal ;  and  if  he  shows  that 
the  goods  were  not  stolen  of  course  will  be  entitled  to  an 
acquittal,  (v) 

venue. — By  7  and  8  Geo.  4.  c.29.  s.  56.  a  receiver  may 
be  indicted  in  any  place  where  he  shall  have  the  property 
in  his  possession,  or  in  any  place  where  the  principal 
might  have  been  tried  for  the  original  felony. 

Indictment  against  receiver  as  accessory  jointly  with  principal. 

Frame  indictment  against  the  original  felon  in  the  com- 
mon form,  then  add — 

And  the  jurors,  &c.  that  C.  D.  late  of  &c.  on,  &c.  at,  &c.  the 
said  gold  ring,  &c.  (describing  the  property  as  in  the  former  part  of 
indictment)  of  the  value  aforesaid,  the  goods  and  chattels  above 
mentioned  so  as  aforesaid  feloniously  stolen,  taken,  and  carried 
away,  feloniously  did  receive,  he  the  said  C.  D.  then  and  there  well 
knowing  the  said  goods  and  chattels  to  have  been  feloniously  stolen, 
taken,  and  carried  away  as  aforesaid,  against  the  form  of  the  statute, 
&c.  and  against  the  peace,  &c. 

InJictflMBt  for     Indictment  against  a  receiver  of  stolen  goods  as  for  a  substantive 

receiving  as  for  a  felony. 

substantive 

felony.  That  A.  B.  late  of  &c.  at,  &c.  one  gold  ring  of  the  value  of  one 

pound,  one  pocket  book  of  the  value  of  five  shillings,  and  two 
pieces  of  current  golden  coin  of  this  realm  called  sovereigns,  of  the 
value  of  two  pounds,  of  the  goods  and  chattels  of  C.  D.  by  a  cer- 


Vcnua. 


Indictment 
against  a  re- 
ceiver, as  acces- 
sary after  the 
fact,  jointly 
with  the  princi- 
pal felon. 


(t/)  The  King  v.  Rogers  and  Brace,  O.  B.  1817. 
\v)  The  King  v.  Smith,  1  Leach,  3S3. 
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and  punishment  of  persons  in  whose  possession  deer,  or 
snares,  or  engines  for  taking  deer,  may  be  found,  and  who 
may  not  satisfactorily    account  for  such  possession. — 
Section  28  provides  for  (he  summary  punishment  of  persons 
setting  snares  or  engines  for  the  destruction  of  deer,  or 
wilfully  destroying  the  fences  of  any  land  where  they  may 
be  kept.     Section  29  enacts,  "  That  if  any  person  shall  Section  99,  cm- 
enter  into  any  forest,  chase,  or  purlieu  (whether  inclosed  or  {^^f  deer 
not),  or  into  any  inclosed  land  where  deer  shall  be  usually  t0  demand  *** 
kept,  with  intent  unlawfully  to  hunt,  course,  wound,  kill,  weapon*,  Ac. 
ensnare,  or  carry  away,  any  deer,  it  shall  be  lawful  forMK,^.nDon" 
every  person  entrusted  with  the  care  of  such  deer,  and  S«Mbem*i  and 
for  any  of  his  assistants  (whether  in  his  presence  or  not),  making  the 
to  demand  from  every  such  offender  any  gun,  fire  arms,  b*tf">jE*™i 

_  ..•'..  ^j  °  j         *t_         wounding  of  a 

snare,  or  engine,  in  his  possession,  and  any  dog  there  keeper,  in  such 
brought  for  hunting,  coursing,  or  killing  deer  ;  and  in  case  execution  of  uu 
such  offender  shall  not  immediately  deliver  up  the  same,  jfatJ»  b£ "u  of" 
to  seize  and  take  the  same  from  him  in  any  of  those  re-  cn   r'    0D3r* 
spective  places  or  (upon  pursuit  made)  in  any  other  place 
to  which  he  may  have  escaped  therefrom,  for  the  use  of 
the  owner  of  the  deer.     And  if  any  such  offender  shall 
unlawfully  beat  or  wound  any  person  entrusted  with  the 
care  of  the  deer,  or  any  of  his  assistants,  in  the  execution 
of  any  of  the  powers  given  by  this  act,  every  such  offender 
shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
shall  be  liable  to  be  punished  in  the  same  manner  as  in 
case  of  simple  larceny." 

Indictment  under  section  26  for  coursing,  killing,  and  carrying  away  Indictment  for 

deer  in  inclosed  places .  coursing,  tec. 

deer  in  inclosed 
That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  in  a  placet. 
certain  inclosed  land  there  situate,  in  the  occupation  of  C.  D.  wherein 
deer  had  been,  and  then  were  usually  kept,  unlawfully,  wilfully,  and 
feloniously  did  course,  kill,  and  carry  away  (or  "  snare,  kill,  and 
carry  away,  "hunt,  kill,  and  carry  away"  &$c.  according  to  the  fact)  one 
fallow  deer,  of  the  value  of  five  pounds,  the  property  of  the  said 
C.  D.  then  and  there  kept,  and  being  in  the  said  inclosed  land, 
against  the  form  the  statute,  &c.  and  against  the  peace,  &c. 

Indictment  under  same  section  for  coursing  and  carrying  away  <fcer  Indictment  for 
tit  the  uninclosed  part  of  any  forest,  chase,  or  purlieu,  after  a  previous  coursing,  &c. 

conviction  for  some  offence  relating  to  deer.  deer  in  an  unin* 

closed  place, 

That  A.  B.  on,  &c.  (the  date  of  the  conviction)  was  duly  convicted  after  a  con?ic- 
befbre  £.  F.  one  of  his  Majesty's  Justices  of  the  Peace  for  the  county  tionin  a  penalty. 
of  for  that  he  the  said  A.  B.  on,  &c    (recite  the  conviction  and 

aqjudication.)  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
Anther  present  that  the  said  A.  B.  late  of,  &c.  being  so  convicted  as 
aforesaid,  after  the  said  conviction,  on,  &c.  with  force  and  arms,  at, 
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CHAPTER  VI. 

OF  INDICTABLE  MISDEMEANORS,  WITH  PRECEDENTS 

OF  INDICTMENTS. 

$     1.  Of  Indictable  Misdemeanors  in  general. 

-  8.  Of  Assaults ;  and  herein, 

1.  Of  Common  Assaults. 

8.  Of  Assaults  aggravated  by  the  Nature  and  Degree  of 
Violence  used. 

3.  Of  Assaults  aggravated  by  the  Intent  to  commit  a  higher 

Crime. 

4.  Of  Assaults  aggravated  by  the  Office  or  Employment  of 

the  Party  assaulted. 

-  3.  Barratry. 

-  4.  Challenging  and  bearing  Challenges. 

-  6.  Cheats  and  False  Pretences ;  and  herein, 

1.  Of  Cheats  indictable  at  Common  Law. 
8.  Of  False  Pretences  indictable  by  Statute. 

-  6.  Coin,  Misdemeanors  affecting. 

-  7.  Compounding  Offences. 

-  8.  Conspiracy. 

-  9.  Embezzlement  (not  felonious) ;  and  herein, 

1.  Of  Embezzlement  at  Common  Law. 
8.  Of  Embezzlement  by  Statute. 

-  10.  Escape  and  Rescue. 

-  11.  Fish,  taking  in  privileged  Places. 

-  18.  Forcible  Entry  and  Detainer. 

-  13.  Forestalling,  Regrating,  and  Engrossing. 
-14.  Game,  Offences  relating  to. 

-  1 5.  Indecencies ;  and  herein, 

1.  Of  Offences  against  Religion  and  Public  Worship. 
8.  Of  Offences  against  the  King  and  Government,  and  Ma- 
gistrates. 
3.  Of  Offences  against  public  Decency  and  Feeling. 

-  Itf.  Libels. 
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§  17.  Nuisances;  and  herein, 

1.  Of  Omissions  to  Repair  Highways  and  Bridges. 

2.  Of  Obstruction  of  Ways,  Bridges,  and  Rivers. 

3.  Of    Carrying    on    unwholesome,    noisy,    or    immoral 

Trades,  &c. 

-  18.  Offices,  Offences  relating  to;  and  herein, 

1.  Of  Refusing  to  accept  Offices. 

3.  Of  Extortion,  Oppression,  and  Fraud  in  Office. 

8.  Of  Neglect  and  Ill-performance  of  Duty. 

-  19.  Orders  of  Justices,  disobeying. 

-  20.  Receiving  Things  unlawfully  obtained  or  embezzled. 

-  21.  Records,  purloining  or  destroying. 

-  22.  Riots,  Routs,  and  Unlawful  Assemblies, 

-  23.  Solicitations  to  common  Offences. 

-  24.  Spring  Guns,  setting  illegally. 

-  25.  Wills,  purloining  or  destroying. 

-  26.  Writings  relating  to  Real  Estate,  purloining  or  concealing. 

§  1.    OF    INDICTABLE    MISDEMEANORS    IN    GENERAL. 

Misdemeanor  has  been,  in  many  works  on  jurispru-  Misdemeanor*, 
dence,  somewhat  loosely  declared  to  be  "  any  crime  that 
is  less  than  felony."  This  may  be  colloquially  satisfactory 
as  a  general  description,  but  it  imparts  no  precise  or  cri- 
tical definition  of  the  specific  offence*  It  informs  us,  indeed, 
what  misdemeanor  is  not,  but  it  gives  us  very  imperfect 
notions  of  what  it  is.  Misdemeanors  are  divisible  into  two 
kinds ;  viz.  those  declared  by  statute,  and  those  which  are 
indictable  at  common  law.  Statutable  misdemeanors  may 
not  be  comprehended  under  a  precise  and  specific  de- 
finition, because  the  offences  themselves,  which  the 
respective  statutes  have  so  denominated,  are  various  and 
diversified  in  their  nature ;  but  they  have  the  one  cha- 
racteristic distinction  of  being  "  less  than  felony "  in 
common.  Respecting  these,  however,  there  can  be  few 
difficulties,  at  least  beyond  those  of  mere  practical  mo* 
ment,  and  such  will  be  considered  hereafter;  because  the 
offences  themselves  are  described,  if  not  actually  created, 
by  the  statutes  respectively  made  for  the  punishment  of 
them ;  and  in  instances  where  the  specific  mode  of  pu- 
nishment is  not  directed,  it  is  uniformly  understood  to 
be  that  annexed  by  the  common  law  to  misdemeanors,  viz. 
fine  and  imprisonment. 

But  Misdemeanors  at  Common  Law  are  not  so  Misdemeanors 
easily  characterised,  as  is  apparent  from  the  circumstance at  common  law 
of  bills   of  indictment    having   been   occasionally    pre-  -***#***• 
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sented  on  account  of  acts  done,  which  have  been  con- 
sidered  by  the  prosecutors  as  flagrant  violations  of  pro- 
priety, but  which  the  -  courts  have  refused  to  regard 
and  punish  as  misdemeanors ;  as  well  as  other  cases,  in 
which  great  doubts  have  been  expressed  by  courts,  and 
elaborate  arguments  employed  by  counsel,  before  arriving 
at  a  conclusion  respecting  the  quality,  or  even  the  exist- 
ence of  a  public  offence,  in  the  imputed  act.  (a)  Misde- 
meanor, in  its  primary  and  familiar  sense,  means  nothing 
more  than  trespass  generally  (the  word  used  in  the  com- 
mission of  the  peace) ;  in  its  legal  construction,  to  become 
the  subject  of  indictment  before  a  court  and  jury,  it  may 
perhaps  be  described,  with  a  reasonable  approach  towards 
correctness,  to  include  "  all  actual  breaches  of  the  peace, 
and  such  offences  against  good  manners,  or  good  morals, 
as  tend  to  injure  the  public,  (b)  either  directly  or  conse- 
quentially, but  which  do  not  amount  to  any  higher  spe- 
cies of  crime."  If  we  look  through  the  catalogue  of 
offences  which  have  been  determined  to  be  indictable 
as  misdemeanors  at  common  law,  we  shall  find  that  they  all 
fall  within  this  definition,  or  more  correctly  speaking,  de- 
scription. 

The  following  summary  of  the  classes  of  indictable  mis- 
demeanors may  suffice  for  the  present  work, 
classes  of  in-         1  •  All  actual  breaches  of  the  peace  are  indictable  by 
dictabie  mis-     reason  of  the  public  disturbances  which  they  create ; — as 
demeanors.        assaults,  with  or  without  battery ;  affrays  ;  prize  fights  ; 
riots  ;  and  forcible  entries. 
2.  All  unwarranted  acts  which  directly  and  immediately 


(a)  See  Hawk.  b.  2.  c.  25.  s.  24 ;  the  King  v.  Southerton,  6  East 
R.  126;  the  King  v.  Richards,  8  T.  R.  634;  and  1  Russell  on 
Crimes,  chap.  3. 

(b)  The  discrimination  involved  in  the  different  receptions  which 
the  two  following  indictments,  arising  out  of  different  portions  of  the 
same  transaction,  encountered  at  a  Middlesex  session,  though  not 
cited  as  any  authority  on  the  subject  generally,  are  peculiarly  illus- 
trative of  the  distinction  between  the  public  and  indictable,  and 
the  private  and  actionable  injuries.  Two  indictments  were  preferred 
against  A.  B.  as  for  two  misdemeanors.  The  first  was  for  scattering 
over  the  private  inclosed  premises  of  the  prosecutor  wilfully,  and  with 
intent  to  destroy  his  poultry,  divers  quantities  of  poisoned  corn, 
whereby,  and  by  means  whereof,  great  quantities  of  his  poultry 
were  actually  destroyed.  The  second  was  for  committing  a  similar 
offence  and  with  the  same  design,  on  a  public  highway  contiguous  to 
the  premises  of  the  prosecutor.  The  first  bill  was  dismissed  as 
being  only  a  private  and  individual  injury,  and  a  proper  subject  for 
an  action.  The  second  was  holden  to  be  a.  public  nuisance,  and  a 
proper  subject  for  an  indictment. 
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tend  to  a  breach  of  the  peace,  and  those  to  which  legal 
construction  has  affixed  such  a  tendency,  as  libels  on  in- 
dividuals whether  true  or  false. 

3.  All  nuisances  generally  affecting  the  public,  as  the 
carrying  on  unwholesome  trades  in  crowded  neighbour- 
hoods, obstructing  highways  or  bridges,  and  omitting  to 
perform  the  duty  of  repairing  them. 

4.  All  outrages  on  public  decency  or  feeling,  as  the 
exhibition  of  indecent  prints,  exposure  of  the  person, 
openly  keeping  brothels,  and  removing  dead  bodies  from 
the  grave. 

5.  All  words  or  writings  tending  to  incite  sedition, 
or  to  produce  an  alteration,  by  illegal  violence,  in  any 
public  institutions  or  laws. 

6.  All  indecent  attacks  on  the  religion  established  by 
law,  and  wilful  disturbances  of  divine  service,  whether 
performed  in  the  Established  Church,  or  in  Protestant  or 
Catholic  chapels. 

7.  All  contempts  and  obstructions  of  courts  of  law 
and  magistrates  in  the  discharge  of  their  duty ;  all  at- 
tempts to  prevent  the  course  of  justice,  as  by  perjury,  or 
subornation  of  perjury,  or  abstracting  a  witness ;  and  all 
interference  with  the  process  of  the  law,  as  escapes  and 
rescues. 

8.  All  corrupt  breaches  of  duty  in  public  officers,  and 
refusal  to  execute  offices  when  required  by  law  to  serve 
them. 

9.  All  attempts  to  commit  offences,  whether  felony  or 
misdemeanor,  as  an  attempt  to  bribe  a  public  officer,  (c) 
or  a  juryman  ;(d)  and  an  attempt  to  prevail  on  a  party  to 
commit  perjury  ;  and  all  solicitations  of  others  to  commit 
crimes,  though  the  attempts  and  solicitations  may  fail,  (e) 
Under  this  head  it  may  be  observed,  that  although  a  cri- 
minal intention  in  itself  is  not  indictable,  if  merely  ex- 
pressed in  words,  yet  if  it  be  coupled  with  an  act,  as  a 
step  towards  the  accomplishment  of  a  crime,  the  act, 
though  innocent  in  itself,  will  be  coupled  with  the  in- 
tention, and  become  punishable  by  indictment.  Thus 
the  mere  possession  of  counterfeit  coin,  not  being  an  act, 
is  not  per  se  indictable,  though  there  may  be  an  intent  to 
utter  it ;  (f)  but  if  the  possession  be  detected  under  cir- 

c)  The  King  v.  Vaugh#n,  4  Burr.  R.  2494. 
a)  Young's  case,  cited  in  the  King  v.  Higgins,  2  East.  R.  14. 16. 
e)  By  Lord  Mansfield,  in  the  King  v.  Scofield,  Cald.  400. 
H  The    King  v.  Stewart,  Russ.  and  Ry.  288;    the  King  v. 
Heath,  Russ  and  Ry.  184. 
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cumstances  which  lead  to  the  belief  that  it  was  obtained 
with  intent  to  utter  it,  such  obtaining  will  be  unquestion- 
ably a  substantive  offence,  (g) 
Offences  pro-         10.  All  offences  created  or  declared  to  be  misdemeanors 
bibited  by         \yy  statute  are,  of  course,  indictable  as  such  by  force  of  the 
statute.  statute,  in  an  indictment  concluding  contrary  to  its  form ; 

but  where  a  statute  creates  an  offence,  not  haying  been 
such  previously  at  common  law,  and  goes  on  in  the  pro- 
hibitory clause  to  annex  a  penalty,  to  be  levied  in  a  par- 
ticular mode,  as  in  the  usual  words,  "  on  pain  of  such 
a  penalty  or  punishment,  to  be  levied  on  conviction 
before  one  or  more  justices  of  the  peace ;"  in  such  case 
the  specific  penalty  or  punishment  can  alone  be  inflicted 
by  the  specified  mode,  and  no  indictment  will  lie  for  in- 
fringement or  disobedience.  (A)  On  the  other  hand,  if  the 
prohibition  to  do  the  particular  offensive  act  be  general 
in  the  first  instance,  and  then  a  specific  penalty  or  pu- 
nishment be  provided  by  a  separate  and  subsequent  section, 
a  prosecutor  has  his  option  of  proceeding  for  the  penalty 
provided  by  the  statute,  or  of  indicting  For  disobedience 
to  the  prohibition ;  on  the  same  principle,  that  if  a  statute 
only  enjoined  or  prohibited  an  act,  without  annexing  any 
specific  penalty  or  punishment,  indictment  would  be 
the  mode  of  proceeding  to  punish  the  offence  of  dis- 
obedience, or  infringement. (i)  When  a  statute  only  gives 
an  additional  penalty,  or  inflicts  an  additional  punish- 
ment for  an  offence  previously  indictable,  and  does  not 
I  prohibit  the  manner  of  proceeding  according  to  the  old 
aw  on  the  subject,  the  new  penalty  or  punishment  is  cu- 
mulative, and  the  prosecutor  may  proceed  either  according 
to  the  old  or  the  new  law.  (j)  Conformably  with  these 
observations  it  is  clear  that  the  father  of  a  bastard  child, 
disobeying  the  order  of  justices  for  maintenance,  may 
be  either  indicted  for  such  disobedience  according 
to  the  remedy  in  use  before  the  49  Geo.  3.  c.  68.  which 
gave  a  summary  remedy  by  the  warrant  of  a  justice,  or  he 
may  be  punished,  at  the  option  of  the  parish  aggrieved, 
according  to  the  provisions  of  the  last-mentioned  statute, 
by  a  summary  process  before  a  justice.  So  constables  and 
parish  officers  may  either  be  punished  by  indictment  for 


(ff)  The  King  v.  Fuller  and  Robinson,  Russ.  and  Ry.  308. 
(A)  The  King  v.  Wright,  1  Burr.  643 ;  the  King  v.  Douse,  1  Lord 
Raym.  678. 

SPer  Ashurst,  J.,  in  the  King  v.  Harris,  4  T.  R.  205. 
)  The  King  v.  Carlisle,  3  B.  and  A.  101. 
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beglect  of  duty  and  disobedience  of  the  orders  of  justices, 
or  they  may  be  punished  summarily  by  33  Geo.  3.  c.  66.  (ft) 

But  a  person  cannot  be  indicted  for  selling  ale  without 
a  license,  because  it  was  no  offence  at  common  law,  and 
because  an  exclusive  and  specific  punishment  for  so  doing 
is  directed  by  statute.(Z) 

11.  Conspiracies— which  will  be  the  subject  of  par- 
ticular enquiry  in  $  8. 

Among  the  cases  on  which  doubts  have  been  entertained,  Doubtful 
and  which  have  been  doubtful  only  because  they  were  those 
of  offences  not  circumstantially  described  by  any  statute, 
but  as  it  were,  inferentially  deduced  from  general  posi- 
tions of  common  law,  have  been  the  following,  among 
a  great  variety  of  others.  It  has  been  made  a  doubt, 
whether  a  man,  in  the  prosecution  of  a  legal  calling,  as, 
ex.  gr.  distributing  hand- hills,  (bills  of  an  innocent  descrip- 
tion,) on  a  causeway,  but  by  means  of  which  passengers 
were  to  a  certain  degree  obstructed  and  impeded,  com* 
mitted  an  indictable  offence,  (m)  So,  whether  a  stage-coach- 
man, or  driver  of  a  waggon,  plying  in  the  way  ofms  lawful 
calling,  for  passengers  or  loading,  but  thereby  to  some  de- 
gree obstructing  a  public  highway?  But  it  has  been  recently 
Eolden,  that  any  unauthorized  obstruction  of  a  highway,  to 
the  annoyance  of  the  subject ;  as  well  as  any  unnecessary 
exposure  on  a  highway  of  any  object  that  has  a  direct 
tendency  to  injure  health,  life,  liberty,  or  property,  is  an 
indictable  offence ;  (n)  and  further,  that  in  no  case  is  it 
necessary  to  prove  actual  injury  from  any  such  nuisance, 
for  that  of  whatever  kind  it  be,  if  in  its  nature  and  circum- 
stances it  be  sufficient  to  produce  injury  to  the  subject  ge* 
nerally,  it  is  indictable,  (a) 

Frauds  committed  in  the  way  of  trade  have  also  fre- 
quently given  occasion  to  doubts  respecting  their  liability 
to  the  remedy  by  indictment.  It  seems  to  have  been  de- 
cided that  the  selling  short  measure,  of  any  commodity, 
is  not  an  indictable  offence,  being  a  mere  imposition  on  an 


(k)  The  King  v.  Boyell,  1  Burr.  R.  882. 

(/)  The  King  y.  Douse,  1  Ld.  Raym.  672;  the  King  v.  Storr,  s 
Burr.  R.  1699. 

(m)  The  King  v.  Sermon,  1  Burr.  R.  616;  the  King  v.  Russel,  6 
East,  R.  427. 

(n)  The  King  v.  Cross,  3  Campb.  227 ;  the  King  v.  Vantandillo,  4 
M.  and  S.  73. 

(o)  The  King  v.  Wheatley,2  Leach,  818;  the  King  v.  Osborne,  3 
Burr.  R.  1697. 
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individual ;  (jp)  but  selling  generally  by  short  measure,  is  an 
indictable  offence,  because  that  is  calculated  to  defraud 
numbers,  (q) 

It  has  also  been  decided,  that  the  exposing  to  sale,  and 
selling,  wrought  gold  under  the  sterling  alloy,  as  and  for 
gold  of  the  true  standard  weight,  (though  indictable  against 
goldsmiths  under  the  statute,)  is  not  an  indictable  offence  at 
common  law  in  the  case  of  a  common  person,  the  sale  not 
being  by  any  false  weight  or  measure,  (r) 

It  was  said  that  a  miller  keeping  a  common  mill,  and 
either  changing  corn  brought  to  be  ground,  or  substi- 
tuting the  flour  of  corn  of  other  kind,  or  inferior  quality, 
was  an  offence  to  be  remedied  by  private  action,  and  not 
by  a  criminal  indictment,  (s)  Ana  in  a  recent  case  of  an 
indictment  against  a  miller  for  receiving  good  barley  to 
grind  at  his  mill,  and  delivering  a  mixture  of  oat  and 
barley  meal,  which  was  musty  and  unwholesome,  it  was 
said  by  Lord  Ellenborough,  C.  J.  in  giving  judgment,  that 
not  being  laid  in  the  indictment  to  be  for  the  food  of  man, 
(which  could  not  make  it  injurious  to  the  public,  and 
something  more  than  a  mere  imposition  on  the  individual,) 
it  was  not  an  indictable  offence.  He  also  observed,  that 
had  the  mill  in  question  been  laid  to  be  a  soke  mill,  at 
which  the  inhabitants  of  the  vicinage  were  bound  to  resort, 
and  that  the  miller,  abusing  the  confidence  of  his  situation, 
had  committed  this  offence,  then  indeed  it  might  perhaps 
have  been  an  indictable  offence;  but  that  here  it  appeared 
to  be  merely  an  individual  fraud  in  the  common  way,  and 
therefore  not  an  indictable  offence,  (t) 

Frauds  of  these  kinds,  in  the  way  of  trade  also,  where  no 
artifice  is  used  but  what  ordinary  caution  might  provide 
against,  present  many  doubtful  cases  :  thus,  the  mere  offer 
of  a  cheque  on  a  banker,  and  pretending  it  to  be  a  good 
one,  when  in  fact  the  person  offering  it  had  no  money  in 
the  banker's  hands,  was  long  holden  to  be  no  fraud  indict- 
able at  common  law,  but  has  lately  been  decided  otherwise 
under  the  statute,  (u) .  A  mere  false  assertion,  without  some 
artful  recommendation,  does  not  constitute  such  a  fraud,  (v) 

(p)  The  King  v.  Dunnage,  2  Burr.  R.  1131. 

V)  11  Leach,  818;  Black.  R.  273. 

V)  The  King  v.  Bowen,  East.  P.  C.  820 ;  Cowp.  R.  323. 

*s)  The  King  v.  Dunnage,  2  Burr.  R.  1131 ;  the  King  v.  Channel, 
Str\  793  ;  East.  P.C.  818. 
(t)   The  King  v.  Haynes,  4  M.  and  S.  214. 


Su)  The  King  v.  Jackson,  3  Campb.  370. 


w    m  *    «w      — - -— ^         ___ _  ^  _  _  ^ 

f)  The  King  v.  Lara,  1  Leach,  746. 
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A  person  pretending  also  to  be.  the  servant  of  a  lady*  who 
was  the  customer  of  a  tradesman,  and  going  to  that 
tradesman,  pretending  that  she  was  sent  by  her  said  mis- 
tress, and  obtaining  goods,  but  using  no  other  artful  con- 
trivance to  obtain  credit,  has  been  holden  not  to  be  a  fraud 
indictable  at  common  law.  (w)  But  where  any  particular 
message,  or  pretended  written  note,  or  other  artful  con- 
trivance, is  made  use  of  by  a  servant  of  any  description, 
and  known  to  the  person  designed  to  be  defrauded  as  the 
servant  of  the  party  on  whose  behalf  the  application  is 
pretended  to  be  made,  the  deception  amounts  to  more 
than  a  mere  wicked  falsehood,  and  becomes  an  artful  con* 
trivance,  against  which  ordinary  caution  cannot  be  ex* 
pected  to  provide,  and  is  almost  every  day  the  subject  of 
indictment  at  the  sessions  of  the  metropolis  and  other 
large  towns.  But  where  two  or  more  persons  have  con- 
federated together  to  impose  on  a  tradesman,  though  even 
by  a  mere  affirmance  of  a  fact  which  was  not  true,  although 
they  may  not  be  indictable  for  the  fraud  at  common  law, 
they  would  be  for  a  conspiracy,  (x) 

Those  acts  clandestinely  done,  which  may  eventually 
bring  burthens  upon  parishes,  have  been  subjects  of  much 
doubt  and  controversy,  as  to  their  being  indictable  at  com- 
mon law,  or  not :  ex.  gr.  privately  bringing  into  a  parish, 
and  secreting,  a  single  woman  with  child,  which  child  is 
afterwards  born  a  bastard,  and  chargeable  to  the  parish, 
such  parish  not  being  the  place  of  the  mother's  settle- 
ment, (y)  These  kinds  of  acts,  however,  when  accom- 
plished by  concert  of  two  or  more  persons,  are  indictable 
as  conspiracies.  It  has  been  matter  of  doubt  how  far  the 
neglect  of  a  servant  or  apprentice,  by  a  master  or  mistress, 
could  be  the  subject  of  an  indictment.  It  should  seem  on 
the  whole,  however,  that  though  ill  usage  of  apprentices  is 
subjected  to  the  summary  jurisdiction  of  magistrates  out 
of  session  by  a  modern  statute,  (z)  and  of  another  species 
of  jurisdiction  of  sessions,  by  an  anterior  statute,  (a)  yet 
that,  if  such  servant  or  apprentice  be  of  tender  years,  and 
entirely  under  the  controul  of  such  master  or  mistress, 
and  the  conduct  of  such  master  or  mistress  amount  to  more 
than  mere  misbehaviour,  viz.  to  cruelty  of  any  kind,  that 
such  misbehaviour  is  a  proper  subject  of  indictment  at 


(w)  The  King  v.  Bryan,  2  East.  P.  C.  819. 

(x)  The  King  v.  Macarlay,  Salk.286;  2  Easf.  P.  C.828. 

(t/)  The  King  v.  Chandler,  2  Ld.  Rayrn.  1368. 

(z)    20  Geo.  2.  c.  19.  (a)  5  Eliz.  c.  4. 


170 


MISDEMEANOR*. 


Jurisdiction  of 
the  sessions 
over  mis- 
demeanors. 


common  law ;  (b)  and,  in  fact,  such  indictments  are  com- 
monly entertained,  especially  with  respect  to  parish  ap- 
prentices, on  the  prosecution  of  parish  officers. 

The  Court  of  Quarter  Sessions  has  jurisdiction  to  try 
and  determine  all  misdemeanors  whatsoever  inferior  to 
felony,  except  forgery  when  indictable  as  a  misdemeanor, 
and  perjury  at  common  law.  It  is  not  easy  to  discover 
the  principle  on  which  these  exceptions  rest ;  but  they 
are  established  by  precedents  and  authorities  which 
cannot  be  shaken.  Proceedings,  in  case  of  perjury,  under 
the  statute  of  Elizabeth,  may  be  instituted  at  sessions ; 
but  this  course  is  now  entirely  disused  in  practice.  The 
consideration,  therefore,  of  these  offences,  which,  in  fact, 
are  never  prosecuted  at  sessions,  has  been  omitted  in  the 
present  edition,  as  foreign  to  the  design  of  this  work. 


Common  as- 
saults, what. 


§  2.   ASSAULTS. 

1.  Common  Assaults. 

2.  Assaults  aggravated  by  the  nature  and  degree  of  violence 

used. 

3.  Assaults  aggravated  by  the  intention  to  commit  a  higher 

crime. 

4.  Assaults  aggravated  by  the  employment  or  office  of  the  party 

assaulted. 

1.  Of  Common  Assaults. — An  assault  is  an  attempt  or 
offer  to  do  an  injury  to  the  person  of  another,  whether  that 
injury  be  actually  done  or  not.  Thus,  lifting  up  a  stick  or 
fist,  in  a  threatening  attitude,  so  near  to  the  party 
threatened  that  a  blow  might  take  effect,  although  the  fist 
or  the  stick  are  not  brought  in  actual  contact  with  his 
person ;  presenting  a  sun  at  a  person  within  the  distance 
to  which  the  gun  will  carry,  though  no  shot  is  fired; 
throwing  any  substance  at  another  with  intent  to  strike, 
though  the  attempt  fail ;  are  assaults  in  law ;  but  mere 
words,  whatever  violence  they  may  threaten,  never  amount 
to  an  assault,  (c)  These  assaults  do  not  include  a  battery, 
which  consists  in  some  actual  and  unwarranted  force  ap- 
plied to  the  person;  but  every  battery,  however  small, 
includes  an  assault,  as  spitting  in  a  man's  face,  or  even 
touching  him,  if  done  with  the  purpose  to  insult  him.  (d) 
And  the  assault  and  battery  will  be  equally  committed, 


(b)  The  King  v.  Ridley,  2  Campb.  650. 

(<?)  Hawk.  b.2.  c  62.  s.  1.  (d)  Hawk.  b.  2.  c  62.  s.  2. 
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whether  the  hand  is  actually  employed  or  any  other 
means ;  as  if  a  dog  be  set  on  another ;  if  a  cart  be  wilfully 
driven  against  the  carriage  of  another,  by  which  bodily 
^jury  is  done  to  those  within  it;  or  if  a  drunken  man  be 
wilfully  pushed  against  the  complainant  ;(e)  but  never 
where  the  act  is  merely  the  result  of  accident,  or  an  injury 
is  done  in  an  amicable  contest,  as  in  wrestling,  (f)  An 
assault  may  also  be  committed  by  exposing  a  servant  of 
tender  years  to  the  inclemency  of  the  weather;  (g)  by 
taking  indecent  liberties  with  a  female  pupil,  of  thirteen 
years  of  age,  though  she  may  not  offer  actual  resistance ;( h) 
and  even  by  a  medical  practitioner  wantonly  stripping  a 
female,  under  a  fake  pretence  that  he  cannot  otherwise 
judge  of  her  illness,  though  she,  under  such  impression, 
acquiesce  in  the  proposal,  (i ) 

There  are  many  cases,  however,  in  which  a  battery  is  no  when  a  battery 
offence.  Thus,  whenever  a  man  is  first  assaulted,  he  may  no  otkm** 
lawfully  strike,  not  exceeding  the  violence  which  appears 
to  be  necessary  for  the  defence  of  his  person ;  though  he 
cannot,  by  the  first  assault,  justify  a  battery  manifestly 
excessive,  (j)  So  he  may  remove  a  trespasser  from  his 
land,  after  requesting  him  to  depart,  ana  even  without 
such  request,  where  the  party  is  proceeding  to  acts  of  de- 
struction and  violence,  or  is  forcibly  removing  goods.  (A) 
The  use  of  necessary  force  in  executing  legs!  process  on 
the  person,  and  for  frustrating  an  attempt  to  escape,  may 
also,  at  all  times,  be  justified ;  but  the  force  must  be  ne- 
cessary, and  not  wanton.  (I)  And  there  are  relationships 
which  justify  a  battery  in  defence  of  another;  thus,  a 
husband  may  justify  a  battery  in  defence  of  a  wife ;  a  wife 
in  defence  of  her  husband ;  a  parent  in  defence  of  his 
child  ;  a  child  in  defence  of  his  parent;  a  master  in  de- 
fence of  his  servant;  and  a  servant  in  defence  of  his 
raaster.(m)  But  it  has  been  said,  that  a  servant  cannot 
justify  beating  another  in  defence  of  his  master's  son, 
though  he  were  commanded  to  do  so  by  his  master,  be- 
cause he  is  not  a  servant  to  the  son ;  and  that  a  tenant 
may  not  beat  another  in  defence  of  his  landlord,  (w) 


(e)    Short  v.  Lovejoy,  Bui.  N.  P.  16. 

(/)  Com.  Dig.  Pleader,  3  M.  18. 

(g)  The  King  v.  Ridley,  2  Campb.  650.  653. 

(A)  The  King  v.  Nicholl,  Russ.  and  Ry.  130. 

(»)    The  King  v.  Rosinski,  Ry.  and  Mo.  Cr.  Cas.  19. 

(j)   Bui.  N.  P.  18.  (k)  Green  v.  Goddard,  2  Salk.  641. 

(/)     2  Roll.  Abr.  546.  (A)  (w)  Hawk.  b.  1.  c.  60.  s.  23. 

(n)  Hawk.  b.  1.  c.  60.  s.  24. 
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A  battery  may  also  be  justified  when  done  in.  the  way  of 
domestic  correction  by  a  party  having  authority  to  em* 
ploy  it;  as  if  a  father  correct  his  infant  son  ;  a  school- 
master his  scholar;  a  master  his  apprentice;  provided 
the  punishment  be  moderate,  and  the  instrument  of  correc- 
tion proper,  (o)  And  it  has  been  holden,  that  an  officer  of 
the  army  may  justify  even  a  wounding,  if  done  for  dis- 
obedience of  orders  ;  and  that  a  sentence  of  a  council  of 
war  in  his  favour,  on  the  petition  of  the  soldier  wounded, 
will  conclusively  entitle  him  to  an  acquittal,  (p) 
Prosecution.  It  was  formerly  thought  that  a  man  could,  not  be  in- 

dicted for  assaulting  two  persons  in  one  charge ;  but  the 
contrary  is  now  ruled,  (q)  Where  the  prosecutor  com- 
plains of  several  assaults,  he  may  include  them  in  one 
indictment,  inserting  counts  applicable  to  each ;  and  may 
give  evidence  of  all  at  the  trial. 

A  party  assaulted  not  only  has  his  option,  either  to 

proceed  civilly  or  criminally;   but  he  may    take    both 

courses ;  (r)  although  such  a  proceeding  would  probably 

Summary  re-     influence  both  the  damages  and  the  sentence.     But  now, 

mcdy  noder       by  a  very  recent  statute,(s)  a  summary  remedy  is  given, 

9  Geo.  4.  c  si.  which  must  be  found  highly  useful,  not  only  in  relieving 

,#  *7'  the  Court  of  Quarter  Sessions  from  the  burthen  of  trying 

unimportant  cases  of  assault,  which  often  occupy  a  large 

f>ortion  of  the  public  time,  but  in  preventing  expensive 
itigation,  and  putting  a  speedy  end  to  quarrels  among 
neighbours.  That  statute,  after  reciting  that  "  It  is  ex- 
pedient that  a  summary  power  of  punishing  persons  for 
common  assaults  and  batteries  should  be  provided  under 
the  limitations  thereafter  mentioned,"  proceeds  to  enact, 
"  That  where  any  person  shall  unlawfully  assault  or  beat 
any  other  person,  it  shall  be  lawful  for  two  justices  of  the 
peace,  upon  complaint  of  the  party  aggrieved,  to  hear  and 
determine  such  offence ;  and  the  offender,  upon  conviction 
thereof  before  them,  shall  forfeit  and  pay  such  fine  as  shall 
appear  to  them  to  be  meet,  not  exceeding,  together  with 
costs  (if  ordered),  the  sum  of  five  pounds,  which  fine  shall 
be  paid  to  some  one  of  the  overseers  of  the  poor,  or  to 
some  other  officer  of  the  parish,  township  or  place,  in 
which  the  offence  shall  have  been  committed,  to  be  by 
such  overseer  or  officer  paid  over  to  the  use  of  the  general 


(o)  Hawk.  b.  2.  c.  60.  s.  24. 
(p)  Lane  v.  Degberg,  Bui.  N.  P.  19. 
(q)  The  King  v.  Bcrfield,  2  Burr.  984. 
(r)  Jones  v.  Clay,  1  B.  and  F.  191. 
(s)  9  Geo.  4.  c  31.  s.  27. 
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rate  of  the  county,  riding,  or  division,  in  which  such 
parish,  township,  or  place,  shall  be  situated,  whether  the 
same  shall  or  snail  not  contribute  to  such  general  rate ; 
and  the  evidence  of  any  inhabitant  of  the  county,  riding, 
or  division,  shall  be  admitted  in  proof  of  the  offence,  not- 
withstanding such  application  of  the  fine  incurred  thereby ; 
and  if  such  fine  as  shall  be  awarded  by  the  said  justices, 
together  with  the  costs  (if  ordered)  shall  not  be  paid  either 
immediately  after  the  conviction,  or  within  such  period  as 
the  said  justices  shall  at  the  time  of  the  conviction  appoint* 
it  shall  be  lawful  for  them  to  commit  the  offender  to  the 
common  gaol  or  house  of  correction,  there  to  be  im-* 
prisoned  tor  any  term  not  exceeding  two  calendar  months, 
unless  such  fine  or  costs  be  sooner  paid;  but  if  the  jus* 
tices,  upon  the  hearing  of  any  such  case  of  assault  or 
battery,  shall  deem  the  offence  not  to  be  proved,  or  shall 
find  the  assault  and  battery  to  have  been  justified,  or  so 
trifling  as  not  to  merit  any  punishment,  and  shall  accord- 
ingly dismiss  the  complaint,  they  shall  forthwith  make  out 
a  certificate  under  their  hands,  stating  the  fact  of  such 
dismissal,  and  shall  deliver  such  certificate  to  the  party 
against  whom  the  complaint  was  preferred." 

.  By  section  28  it  is  enacted,    "  That  if  any  person;  Certificate  on 
against  whom  any  such  complaint  shall  have  been  pre-  J^^jJJJijL 
ferred  for  any  common  assault  or  battery,   shall  have  proceedings 
obtained  such  certificate  as  aforesaid,   or,  having  been 
convicted,  shall  have  paid  the  whole  amount  adjudged  to 
be  paid  under  such  conviction,  or  shall  have  suffered  the 
imprisonment  awarded  for  the  non-payment  thereof,   in 
every  such  case  he  shall  be  released  from  all  further  or 
other  proceedings,  civil  or  criminal,  for  the  same  cause." 

But  by  section  29  it  is  provided,  "  That  in  case  the  These  promkms 

{'ustices  shall  find  the  assault  or  battery  complained  of  to  ***  to  extend 
lave  been  accompanied  by  any  attempt  to  commit  felony,  |£2J*riT*ted 
or  shall  be  of  opinion  that  the  same  is  from  any  other 
circumstance  a  fit  subject  for  a  prosecution  by  indictment, 
they  shall  abstain  from  any  adjudication  thereupon,  and 
shall  deal  with  the  case  in  all  respects  in  the  same  manner 
as  they  would  have  done  before  the  passing  of  this  act ; 
provided  also  that  nothing  herein  contained  shall  autho- 
rize any  justices  of  the  peace  to  hear  and  determine  any 
case  of  assault  or  battery  in  which  any  question  shall  arise 
as  to  the  title  to  any  lands,  tenements,  or  hereditaments, 
or  any  interest  therein,  or  accruing  therefrom,  or  as  to 
any  bankruptcy  or  insolvency,  or  any  execution  under  the 
process  of.  any  court  of  justice," 
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Indictment  for 
a  common 
assault. 


Punishment. 


Offience. 


Indictment  for  a  common  assault* 

That  A.  B.  late  of  &c.  on  &c.  with  force  and  arms,  at,  &c.  in 
and  upon  one  C.  D.  in  the  peace  of  God  and  our  said  Lord  the  King, 
then  and  there  being,  did  make  an  assault ;  and  him  the  said  C  D. 
then  and  there  did  beat,(/)  wound,  and  ill  treat,  and  other  wrongs 
to  the  said  C.  D.  then  and  there  did,  against  the  peace,  &c. 

Punishment. — The  punishment,  on  conviction  upon  an 
indictment  for  a  common  assault  and  battery,  is  fine  or 
imprisonment,  or  both;  the  former  alone  is  the  more 
usual.  On  such  an  indictment,  the  court  have  no  power 
to  order  the  defendant  to  be  kept  to  hard  labour,  or  sub- 
jected to  personal  correction. 

2.  Assaults  aggravated  by  the  degree  of  violence  with 
which  they  are  committed. — Assaults  aggravated  by  the 
mere  degree  of  violence  do  not  differ  in  kind  from 
common  assaults,  unless  they  amount  to  some  felo- 
nious act,  as  stabbing  or  maiming;  nor  can  the  court 
pass  on  the  offender,  in  respect  of  such  aggravation, 
the  punishment  of  hard  labour.  In  general,  therefore, 
it  is  sufficient  to  indict  in  the  common  form  already 
given,  upon  which  the  court  may  inquire  into  all  the  cir- 
cumstances attendant  on  the  offence,  and  take  them  into 
consideration  in  apportioning  the  punishment.  But  where 
the  offence  includes  an  imprisonment ;  or  is  accompanied 
by  a  challenge ;  or  is  part  of  a  series  of  misconduct,  it 
may  be  proper  to  insert  a  count  in  the  indictment,  stating 
the  aggravations  :  a  few  instances  of  such  indictments  are 
therefore  given. 

• 

Indictment  for  That  B.  B.  late  of  &c.  being  a  person  of  a  wicked  and  malicious 
an  assault,  and  disposition,  on,  &c.  with  force  and  arms,  at,  &c .  in  and  upon  M. 
beating  out  an  the  wife  of  T.  W.  violently  did  make  an  assault  (she  the  said  M.  in 
the  peace  of  God  and  our  said  Lord  the  King  then  and  there  being), 
and  ner  the  said  M.  then  and  there  did  beat,  wound,  and  ill  treat, 
so  that  her  life  was  greatly  despaired  of;  and  that  he  the  said  B.  B. 
with  his  right  hand  the  said  M.  in  and  upon  the  right  eye  of  her  the 
Said  M.  then  and  there  unlawfully,  violently,  and  maliciously  did 
strike,  by  means  whereof  the  said  M.  then  and  there,  the  use,  sight, 
and  benefit  of  her  said  right  eye  entirely  lost,  and  was  deprived  of, 
and  also  by  means  of  the  premises  she  the  said  M.  became  sick, 
weak,  languid,  and  distempered,  and  remained  so  sick,  weak,  lan- 
guid, and  distempered  for  a  long  time,  to  wit,  from  thence  until  the 
day  of  taking  this  inquisition,  and  other  wrongs  to  the  said  M.  then 
and  there  violently  and  maliciously  did,  against  the  peace,  &c. 
{Add  a  count  for  a  common  assault,  as  in  the  last  precedent.) 


eye 


(0  It  is  always  usual  to  allege  a  battery,  as  the  defendant  may 
be  convicted  though  an  assault  only  should  be  proved. 
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That  A.  B.  late  of  cYc.  with  force  and  arms,  at,  &c.  in  and  upon  Indictment  for 
one  D.  £.  in  the  peace  of  God  and  our  said  Lord  the  King  then  and  an  assault  and 
there  being,  did  make  an  assault,  and  him  the  said  D.  £.  then  and  false  imprison- 
there  did  beat,  wound,  and  ill  treat,  so  that  his  life  was  greatly  ment  until  a  pro- 
despaired  of;  and  that  he  the  said  A.  B.  him  the  said  D.  JL  then  and  ^issory  note 
there  with  force  and  arms  falsely,  unlawfully,  and  injuriously,  and  S1™0* 
against  the  will  of  the  said  D.  £.  and  against  the  laws  of  this  realm, 
without  any  legal  warrant,  authority,  or  justifiable  cause,  did  im- 
prison and  detain  in  the  dwelling-house  of  one  F.  G.  there  situate, 
for  the  space  or  six  hours  and  upwards,  and  until  the  said  D.  £.  m 
order  to  be  released  from  the  said  imprisonment,  did  sign  and  deliver 
to  the  said  A.  B.  a  promissory  note  under  his  hand,  whereby  he  the 
said  D.  £.  promised  to  pay  unto  the  said  A.  B.  six  months  after  the 
date  thereof,  the  sum  of  twenty  pounds  for  value  received ;  although 
he  the  said  D.  £.  had  received  no  valuable  consideration  for  the 
said  promissory  note ;  and  other  wrongs  to  him  the  said  D.  £.  he 
the  said  A.  B.  then  and  there  unlawfully  and  injuriously  did,  to  the 
great  damage  of  the  said  D.  £.  and  against  the  peace,  &c.   {Add 
another  count  for  a  common  assault*) 


That  A.  B.  late  of  &c.  on,  &c.  with  force  and  arms,  at,  &c.  that  is  Indictment  for  a 
to  say  in  the  dwelling-house  of  one  D.  £.  there  situate,  in  and  upon  violent  assault 
F.  the  wife  of  the  said  D.  E.  she  being  then  pregnant  with  child,  aP°n  JJ "J™** 
and  in  the  peace  of  God  and  our  said  Lord  the  King,  unlawfully,  *?°v  °l 
violently,  and  injuriously  did  make  an  assault,  and  her  the  said  F*  j^^i  ^J*1* 
then  and  there  did  beat,  wound,  and  ill  treat ;  and  that  he  the  saiddcad  chlJj# 
A.  B.  with  a  certain  wooden  table,  called  a  card-table,  which  he 
the  said  A.  B.  then  and  there  lifted  up  in  both  his  hands,  her  the 
said  F.  in  and  upon  the  belly  and  stomach  of  her  the  said  F.  then 
and  there  unlawfully,  violently,  and  injuriously  did  several  times 
strike  and  beat,  thereby  giving  the  said  F.  in  and  upon  her  said 
belly  and  stomach  several  grievous  and  dangerous  bruises,  by  reason 
and  means  of  which  said  striking  and  beating  of  her  the  said  F.  as 
aforesaid,  and  the  bruises  she  the  said  F.  received  thereby,  she  the 
said  F.  afterwards,  to  wit,  on,  &c.  in  the  same  year,  at,  &c.  was 
delivered  of  a  dead  child,  the  same  being  the  same  child  with  which 
she  was  so  pregnant  aforesaid,  and  was  then  and  there  brought  into 
peril,  and  danger  of  her  life ;  and  other  wrongs  to  her  the  said  F. 
ne  the  said  A.  B.  then  and.  there  unlawfully,  violently,  and  injuri- 
ously did,  against  the  peace,    &c.    {Add  another  count  for  a  com* 
mon  assault.) 


That  A.  B.  late  of  &c.  unlawfully,  wickedly,  and  maliciously  de-  Indictment  for 
vising  and  intending  to  disturb,  molest,  and  disquiet  C.  D.  gen-  challenging  • 
tleman,  the  said  C.  D.  being  a  person  of  good  name,  fame,  credit,  P*™00*  ^ijf. 
character,  and  reputation,  and  a  man  of  a  quiet  and  peaceful  temper  J0016  !j?L?^ 
and  disposition,  and  to  instigate,  excite,  move,  and  provoke  the  said  ^^  ru) 
C.  D.  to  fight  a  duel  with  mm  the  said  A.  B.  and  to  cause  and  pro*  ' 

cure  the  said  C  D.  to  break  the  peace  of  our  said  Lord  the  King, 


(«)  See  ante,  p.  174. 
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on,  &c*  with  force  and  arms,  at,  &c.  then  and  there  having  and 
holding'  a  drawn  sword  in  his  right  hand,  unlawfully,  openly, 
wickedly,  and  maliciously,  without  any  just  cause  or  provocation 
whatever,  did  challenge,  and,  as  much  as  in  him  lay,  endeavour  to 
move,  incite,  instigate,  and  provoke  the  said  C.  D.  to  fight  a  duel 
with  him  the  said  A.  B.  by  reason  whereof  he  the  said  C.  D.  was 
then  and  there  put  under  great  fear  and  danger  of  losing  his  life, 
and  other  wrongs  to  him  the  said  C.  D.  he  the  said  A.  B.  then 
and  there  unlawfully,  wickedly,  and  maliciously  did,  to  the  great 
damage  of  him  the  said  C.  D.  in  contempt  of  our  said  Lord  the  King 
and  his  laws,  to  the  evil  and  pernicious  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace,  &c.  (Add  another  count 
fir  a  common  assault.) 


Indictment  for  That  A.  B.  late  of  &c.  on,  &c.  with  force  and  arms,  at,  &c.  in 
assaulting  a  per-  and  upon  one  C.  D.  in  the  peace  of  God  and  our  said  Lord  the  King 
son  and  taking  a  then  and  there  being, _  unlawfully,  violently,  wickedly,  and  mall- 
gun  from  him,  ciously  did  make  an  assault,  and  him  the  said  C.  D.  then  and  there 
and  using  fc&  beat,  wound,  and  ill  treat,  so  that  his  life  was  greatly  despaired 

threats,  &c.        0£    ^j  tjjat  ^e  ^  ga|^  ^  jj#  ^^  great  force  an^  violence  then 

and  there  unlawfully  seized  and  laid  hold  of  a  certain  gun,  which 
he  the  said  C.  D.  in  his  right  hand  then  and  there  had  and  held,  and 
the  said  gun  from  him  the  said  C.  D.  did  then  and  there  unlawfully, 
and  in  a  forcible  manner,  take  away;  and  the  said  gun  being  then 
and  there  charted  with  gunpowder  and  leaden  shot,  the  said  A.  -& 
with  force  and  arms  to,  at,  and  against  the  said  C.  D.  did  point, 
direct,  and  level,  and  did  wickedly  and  maliciously  threaten  to  shoot 
off  and  discharge;  and  other  wrongs  to  him  the  said  CD,  he  the 
said  A.  B.  then  and  there  violently,  wickedly,  and  maliciously  did, 
against  the  peace,  &c*     (Add  another  count  for  a  common  assault.) 


Indictment  That  T.  R.  late  of  &c.  on,  &c.  wfth  force  and  arms,  at,  6Vc. 

for  an  assault,     aforesaid,  did  make  an  assault  on  one  A.  B.  and  then  and  there 

**!?  en*ou!'a8,ll&  unlawfully  incite,  provoke,  and  encourage  a  certain  dog,  called  a 

*  dog  to  bite.      mastif£  belonging  to  the  said  T.  R.  to  bite  him  the  said  A.  B.  by 

means  whereof  the  same  dog  did  then  and  there  grievously  bite  the 

said  A.  B.  in  and  upon  the  right  leg  of  him  the  said  A.  B.  and  the 

said  leg  of  him  the  said  A.  B.  was  thereby  then  and  there  grievously 

hurt,  wounded,  and  lacerated,  against  the  peace,  &c.    (Add  a  count 

fir  a  common  assault.) 


Indictment  That  O.  M.,  late  of  &c.  on,  &c.  with  force  and  arms,  at,  &c.  in 

for  an  assault      the  King's  highway  there,  unlawfully  did  assault  D.  M.  the  wife  of 
by  driving  a       w.  M .  and  A.  M.  their  daughter,  then  and  there  being  in  a  certain 
stagecoach         carriage  called  a  one-horse-chaise,  then  and  there  drawn  by  one 
a^,ilSh  P*08*611'  horse,  lawfully  and  peaceably  passing  and  travelling  in  the  highway 
torscnaise.        aforesaid,  and  that  he  the  said  O.  M;  then  and  there  driving  four 
horses  then  and  there  drawing  a  certain  stage  coach  in  the  highway 
aforesaid,  then  and  there  unlawfully,  wilfully,  furiously,  and  mali- 
ciously did  drive  the  said  four  horses  and  coach  towards  and  against 
the  said  carriage,  called  a  one-horse-chaise,  so  passing  in  the  high- 
way aforesaid,  and  that  the  said  O.  M.  by  such  driving  of  the  said 
four  horses  and  coach  as  aforesaid,   then  and  there  unlawfully, 
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Wilfully,  furiously,  and  maliciously  did  overturn,  break,  damage,  and 
spoil  the  said  carriage,  called  a  one-horse-chaise,  and  thereby  forced 
and  threw  the  said  D.  M.  the  wife  of  the  said  W.  M.  and  A.  M.  from 
and  out  of  the  said  last-mentioned  carriage,  into  and  upon  the  high- 
way aforesaid,  by  means  whereof  the  said  D.  M.  the  wife  of  the 
said  W.  M.  and  A.  M.  were  then  and  there  severally  and  respectively 
grievously  hurt,  bruised,  and  wounded,  and  were  put  in  great  danger 
of  losing  their  lives,  against  the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  O.  M.  afterwards,  that  is  to  Second  count. 
say,  on,  &c.  with  force  and  arms,  in,  &c.  aforesaid,  in  the  high* 
way  there,  unlawfully,  wilfully,  and  furiously,  did  drive  four 
horses,  then  and  there  drawing  a  certain  stage  coach,  under  the 
care  and  guidance  of  him  the  said  O.  M  in  the  highway  aforesaid, 
towards  and  against  a  certain  one-horse-chaise,  then  and  there 
drawn  by  one  horse  in  the  highway  aforesaid,  wherein  the  said 
D.  M.  the  wife  of  the  said  W.  M.  and  A.  M.  were  then  and  there 
severally  and  respectively  passing  and  travelling  in  the  highway 
aforesaid,  and  that  the  said  O.  M.  by  such  driving  of  the  said  four 
horses,  so  drawing  the  said  coach  as  last  aforesaid,  then  and  there  un- 
lawfully, wilfully,  and  maliciously  did  overturn,  break,  damage,  and 
riil  the  said  carriage,  called  a  one-horse- chaise,  and  forced  and 
ew  the  said  D.  M.  the  wife  of  W.  M.  and  A.  M.  from  and  out  of 
the  said  last-mentioned  one-horse-chaise,  into  and  upon  the  highway 
aforesaid,  by  means  whereof  the  said  D.  M.  the  wife  of  the  said 
W.  M.  and  A.  M.  were  severally  and  respectively  grievously  hurt, 
bruised,  and  wounded,  and  were  put  in  great  danger  of  losing  their 
lives;  and  the  said  O.  M.  then  and  there  unlawfully,  wilfully,  and 
maliciously  did  other  wrongs  to  the  said  D.  M.  the  wife  of  the  said 
W.  M.  and  A.  M.,  against  the  peace,  &c.  {Third  count  for  a  com* 
rnon  assault,  as  ante,) 


That  one  J.  R.  late  of  &c.  on,  &c.  with  force  and  arms*,  at,  &c.  For  an  assault 
on  the  King's  highway,  there,  in  and  upon  one  R.  O.  in  a  certain  on  a  chaise 
chaise  drawn  by  two  horses,  then  and  there  being,  did  make  an  assault,  driver,  and 
and  that  the  said  J.  R.  then  and  there  driving  one  horse,  drawing  a  overturning  a 
cart,  did  then  and  there,  in  the  highway  aforesaid,  unlawfully,  mali-  cnR,RC  wiln  a 
ciously,  and  violently  drive  and  force  the  said  horse,  so  as  aforesaid  CMt* 
drawing  the  said  cart,  to  and  against  the  said  cha;se,  and  by  such 
driving  and  forcing  did  then  and  there,  in  the  highway  aforesaid,  un- 
lawfully  and  maliciously  thrust,   force,   and   impel   the   said  cart 
against  the  said  chaise,  and  he  the  said  J.  R.  with  one  of  the  wheels 
or  the  said  cart,  did  then  and  there,  in  the  highway  aforesaid,  unlaw- 
fully and  maliciously  overturn  the  said  chaise,  in  which  the  said 
It.  O.  then  and  there  was  as  aforesaid,  by  means  of  which  overturn- 
ing of  the  chaise  aforesaid,  he  the  said  R.  O.  then  and  there  was 
grievously  hurt,  bruised,   and   wounded ;  and   other   wrongs,   &c. 
(Second  count  for  a  common  assault,  as  ante.) 


That  A.  B.  late  of,  &c.  in  and  upon  one  E.  D.  a  female  child,  of  Indictment  for 

the  age  of  ten  years,  (v)  or  thereabouts,  being  the  servant  and  ap-  crue,1>'  heating 

and  ill  treating 

(0)  A  summary  remedy  by  complaint  to  a  justice  being  given  to 
all  apprentices,  and  to  servants  generally,  against  the  ill  usage  of 
masters  and  mistresses,  to  support  this  sort  of  indictment,  it  should 
appear  that  the  injured  party  was  of  such  tender  years,  or  so  coni- 
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a  parish  appren-  prentice  of  the  said  A.  B.  and  in  the  peace  of  God  and  our  said  Lord 
tice,and  keeping  the  King,  then  and  there  being,  did  make  an  assault,  and  with  certain 
her  from  neces-  rods>  whips,  sticks,  and  cords,  her  the  said  E.  D.  did  then  and  there 
sary  food.  violently,  cruelly,  and  immoderately  beat,  scourge,  and  strike,  and 

did  then  and  there  pull,  and  strip,  and  force  and  compel  the  said  £.  D. 
to  pull  and  strip,  from  off  the  body  of  her  the  said  E.  D.  certain 
clothes  and  wearing  apparel,  wherewith  the  said  E.  D.  was  then  and 
there  clothed  and  covered,  so  that  the  said  E.  D.  was  then  and  there 
nearly  naked  and  uncovered,  and  her,  the  said  E.  D.,  as  well  whilst 
she  was  so  covered  and  clothed  with  the  said  clothes  and  wearing 
apparel,  as  whilst  she  was  so  nearly  naked  and  uncovered,  did  force 
and  compel  to  work  and  labour  violently,  immoderately,  and  beyond 
her  strength,  in  the  business  of  the  said  A.  B.  as  a  silk  weaver,  for  the 
space  of  twelve  hours  then  next  following ;  and  the  said  E.  D.  so 
working  and  labouring,  as  aforesaid,  did  then  and  there  shut  up,  con- 
fine, and  keep  in  a  certain  room  there  for  all  the  time  aforesaid,  with- 
out giving  or  affording  to  her  the  said  E.  D.  or  permitting  her  to  have 
sufficient  meat,  drink  and  food  for  her  nourishment  and  support  during 
that  time,  and  other  wrongs,  6$c.  against  the  peace,  <Sfc.  (If  the  circum- 
stances justify  belief  that  there  was  an  intent  to  murder,  of  which 
crime  a  master  will  be  guilty  if  he  allows  a  child  to  die  for  want  of 
food,  which  he  is  by  law  bound  to  provide,  (w)  a  count  may  be  in- 
troduced, laying  that  intent,  as  in  the  precedents  under  the  next 
head,  in  order  that  the  prisoner,  if  convicted  on  such  count,  may 
receive  the  punishments  of  hard  labour  under  9  Geo.  4.  c.  31.  s.  25.) 

Offence  how  3.  Assaults  aggravated  by  the  Intent. — Assaults  with 

jf^  ™"    intent  to   commit    felony,  if  so    charged   and    proved, 
c. si.  ••  as/      are   punishable    with   hard   labour    in    addition    to   im- 
prisonment and  fine.     For  this,  among  other  purposes, 
the  statute  9  Geo.  4.  c.  31.  s.  25.  enacts,  "That  where  any 

{>erson  shall  be  charged  with  and  convicted  of  any  of  the 
bllowing  offences  as  misdemeanors,  that  is  to  say,  of  any 
assault  with  intent  to  commit  felony ;  of  any  assault  upon 
any  peace  officer  or  revenue  officer  m  the  due  execution  of 
his  duty,  or  upon  any  person  acting  in  aid  of  such  officer; 
of  any  assault  upon  any  person  with  intent  to  resist  or 
prevent  the  lawful  apprehension  or  detainer  of  the  party 
so  assaulting,  or  of  any  other  person  for  any  offence  for 
which  he  or  they  may  be  liable  by  law  to  be  apprehended 
or  detained ;  or  of  any  assault  committed  in  pursuance  of 
any  conspiracy  to  raise  the  rate  of  wages ;  in  any  such 
case  the  court  may  sentence^ the  offender  to  be  imprisoned, 
with  or  without  hard  labour,  in  the  common  gaol  or  house 
of  correction,  for  any  term  not  exceeding  two  years,  and 

pletely  under  the  controul  of  the  person  indicted,  as,  in  a  certain 
degree,  to  preclude  the  other  species  of  protection  the  law  affords. 
3  Chit.  C.  L.  831. 

{w)  The  King  v.  Self,  1  Leach,  137 ;  the  King  v.  Spread,  Russ.  on 
Crimes,  i(  Murder." 
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may  also  (if  it  shall  so  think  fit)  fine  the  offender,  and 
require  him  to  find  securities  for  keeping  the  peace."  In 
indictments  for  assaults  with  intent  to  commit  felony 
under  this  act,  the  question  of  intent  is  peculiarly  for  the 
jury,  who  may  negative  the  intent  and  yet  find  the  pri- 
soner guilty  of  a  common  assault,  upon  which  he  may 
receive  judgment  of  fine  or  imprisonment,  but  without  hard 
labour.  If  it  shall  appear  at  the  trial,  that  the  offence  of 
felony  was  completed,  the  misdemeanor  will  be  merged, 
and  the  prisoner  must  be  acquitted,  but  may  be  detained 
in  custoay  for  prosecution  at  the  assizes,  (x) 

Indictments. 

That  A.B.  late  of  &c.  on,  &cv  with  force  and  arms,  at,  &c.  jn  and  Indictment  for 
Upon  one  C.  D.  (y)  in  the  peace  of  God  and  our  said  Lord  the  King,  an  assault  with 
then  and  there  being,  did  make  an  assault,  and  her  the  said  CD,  intent  to  ravish, 
did  then  and  there  beat,  wound,  and  ill-treat,  with  intent  her  the 
said  C.  D.  then  and  there  against  her  will  (as)  feloniously  to  ravish 
and  carnally  know,  and  other  wrongs  to  the  said  C.  D.  then  and 
there  did,  against  the  form  of  the  statute,  &c.  and  against  ths 
peace,  &c. 


That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  in  Indictment  for 
and  upon  one  C.  D.  in  the  peace  of  God  and  our  said  Lord  the  King,  an  assault  with 
then  and  there  being,  did  make  an  assault,  and  him  the  said  C.  D.  an  intent  to 
did  then  and  there  beat  and  ill-treat,   with  intent  then  and  there  commit  an  un- 
felonioualy  to  commit  with  the  said  C.  D.  that  most  horrible,  de-  natu':ml  crimb« 
testable,  and  abominable  crime  called  buggery,  against  the  order  of 
nature,  against  the  form  of  the  statute,  &c.  and  against  the  peace, 
t&c  (Add  a  count  for  a  common  assault.) 

4.  Assaults  aggravated  by  the  employment  or  office  of  the  Offence. 
party  assaulted. — The  other  assaults  enumerated  in  the 
provisions  above  recited  may  fall  under  this  head.  In 
support  of  an  indictment  for  an  assault  on  an  officer,  it 
is  not  necessary  to  prove  the  appointment  of  the  officer, 
but  evidence  that  he  was  accustomed  to  act  as  such,  and 
was  in  the  legal  cjischarge  of  his  duty  when  assaulted,  will 
suffice,  (a) 


£r}  The  King  v.  Harm  wood,  1  East.  P.  C.  iil. 

(j/)  If  the  female  be  a  child  tinder  ten  years  of  age,  add  here  "  A 
woman  child  tinder  the  age  of  ten  years,  to  wit,  of  the  age  of  nine 
years." 

(z)  If  under  the  age  of  ten  years,  lay  the  intent  to  be  "  with 
intent  her  the  said  C.  D.  then  and  there  unlawfully  and  feloniously 
to  carnally  know  and  abuse." 

(*)  Berryman  v.  Wise,  4  T.  R.  366. 
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Indictments. 

Indictment  for      '  That  A  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  in 

assaulting  a        and  upon  one  C.  D.  then  being  one  of  the  constables,  of  the  said 

constable  in  the  parish  of  —  in  the  county  of  — —  in  the  peace  of  God  and  our 

execution  of  his  said  Lord  the  King,  and  in  the  due  execution  of  his  duty  as  such 

duty*  constable,  then  and  there  also  being,  did  make  an  assault,  and  him 

the  said  C.  D.  did  then  and  there  beat,  wound,  and  ill-treat,  and 

other  wrongs  to  the  said  C.  D.  then  and  there  did,  against  the  form, 

&c.  and  against  the  peace,  &c. 


Indictment  for 
an  assault  with 
intent  to  ob- 
struct the  ap- 
prehension of  a 
party  charged 
with  an  offence. 


Second  count. 


That  A.  B.  late  of  on,  &c.  with  force  and  arms,  at,  &c.  in  and 
upon  one  C.  D.  a  subject  of  our  said  Lord  the  King,  then  and  there 
being,  wilfully  and  unlawfully  did  make  an  assault,  and  him  the 
said  C.  D.  did  then  and  there  beat,  wound,  and  ill-treat,  with  in- 
tent in  so  doing  wilfully  and  unlawfully  to  obstruct,  resist,  and  pre- 
vent the  lawful  apprehension  and  detention  of  him  the  said  A.  B.  for  a 
certain  offence,  to  wit,  for,  &c.  (here  state  the  offence  with  which  the  de- 
fendant was  charged)  for  which  said  offence  he  the  said  A.  B.  was  then 
and  there  liable  by  law  to  be  apprehended,  imprisoned,  and  detained, 
against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  A.  B.  heretofore,  to  wit,  on, 
&c.  aforesaid,  with  force  and  arms,  at,  &c.  aforesaid,  in  and  upon 
the  said  C.  D.  wilfully  and  unlawfully  did  make  an  assault,  and  him 
the  said  C.  D.  did  then  and  there  beat,  wound,  and  ill-treat,  with 
intent  in  so  doing  wilfully  and  unlawfully  to  obstruct,  resist,  and 
prevent  the  lawful  apprehension  and  detention  of  him  the  said  A.  B. 
for  a  certain  offence  before  then  committed,  to  wit,  at,  &c.  aforesaid, 
for  the  committing  of  which  said  last  mentioned  offence  he  the  said 
A.  B.  was  then  and  there  liable  by  law  to  be  apprehended,  impri- 
soned, and  detained,  against  the  form,  &c.  and  against  the  peace, 
&c.     (Add  a  count  for  a  common  assault.) 


Indictment  for  That  A.  B.  late  of  &c.  on,  &c.  with  force  and  arms,  at,  &c.  and 
assaulting  a  within  a  certain  manor  called  — —  there  situate,  in  and  upon  one 
gamekeeper  in  Q%  j)9  (then  being  game-keeper  of  the  said  manor,  duly  deputed, 
the  execution  of  authorized,  and  appointed  by  E.  F.  Esquire,  then  and  yet  being  lord 
bis  duty.  0f  ^g  saj^  manor\  m  the  due  execution  of  his  said  office  of  game- 

keeper of  the  said  manor,  then  and  there  being,  did  make  an 
assault,  and  him  the  said  C  D.  so  being  in  the  execution  of  his  said 
office  as  aforesaid,  then  and  there  did  beat,  wound,  and  ill-treat,  and 
other  wrongs,  &c.  against  the  peace,  &c.  (Add  a  count  for  a  com- 
mon assault) 


Indictment  for  That  A.  B.  late  of  &c.  on,  &c.  with  force  and  arms,  at,  &c.  in  and 
assaulting  a  col-  upon  one  C.  D.  then  and  there  being  one  of  the  collectors  and  re- 
lector  of  a  turn-  Ceivers  of  the  tolls  payable  by  virtue  of  a  certain   act  of  parliament 

pike  toll  in  the  made  in  the  third  year  of  the  reign  of  our  said  Lord  the  King, 
execution  of  his    •  J  °  °* 

duty,  (b)  __ .   .. 

.  (b)  This  offence,  under  3  Geo.*4.  c.  126.  s.  139.  is  punishable  sum- 
marily by  a  forfeiture  of  10/. ;  but  this  provision  does  not  destroy 
the  right  of  indicting  at  common  law. 
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intituled  "  An  act  to  amend  the  general  laws  now  in  being  for  regu- 
lating turnpike  roads  in  that  part  of  Great  Britain  called  England/' 
in  the  due  execution  of  his  office  of  collector  and  receiver  of  the 
said  tolls,  then  and  there  being,  did  make  an  assault,  and  him  the  said 
C.  D.  so  being  in  the  execution  of  his  said  office  as  aforesaid,  then 
and^  there  did  beat,  wound,  and  ill-treat,  and  other  wrongs,  &c. 
against  the  peace,  &c.     (Add  a  count  for  a  common  assault) 


That  A.  B.  late  of  &c.  on,  &c.  with  force  and  arms,  at,  &c.  in  and  Indictment  for 
upon  one  C.  D.  did  make  an  assault,  and  him  the  said  C.  D.  did  an  "»uU  on 
then  and  there  beat,  wound,  and  ill-treat,  on  account  of  certain  n*000*  of 
money  before  that  time,  to  wit,  on,  &c.  at,  &c.  won  by  the  said  "J00**  won  ? 
C.  D.  of  the  said  A.  B.  by  then  and  there  gaming,  playing,   aud  Play'  °n  «  ft n* 
betting,  at  a  certain  game  of  dice  called  hazard,  against  the  form         ' 8*   '  ^ 
of  the  statute,  &c.  and  against  the  peace,  &c. 

§  3.    BARRATRY. 

Barratry  is  the  habitual  moving  and  exciting,  or  main-  Offence  and 
taining  suits  and  quarrels,  either  at  law  or  otherwise,  (d)  m'wde,,1€«nor- 
It  does  not  consist  in  any  single  act,  however  flagrant,  but 
in  a  succession  of  acts,  constituting  a  course  of  beha- 
viour, (e)  It  is  not,  therefore,  necessary  to  specify  in  the 
indictment  the  particular  acts  on  which  the  prosecutor  rer 
lies  ;  but  the  court  will  compel  him,  before  the  trial,  to 
inform  the  defendant  by  a  written  notice  of  those  par- 
ticulars, and  will  exclude  him  from  offering  evidence  of 
any  others,  (f) 

Indictment  for  barratry. 

That  A.  B.  late  of,  &c.  on,  &c.  and  on  divers  other  days  and  times,  Indictment 
in  the  county  of  (g)  was  and  yet  is  a  common  barrator;  and  that  for  barratry, 

he  the  said  A.  B.  on  the  said,  &c.  and  on  divers  other  days  and 
times,  in  the  county  aforesaid,  divers  quarrels,  strifes,  and  contro- 
versies among  the  honest  and  quiet  liege  subjects  of  our  Lord  the 
King  did  unlawfully  move,  procure,  stir  up,  and  excite,  to  the  com- 
mon nuisance  of  the  liege  subjects  of  our  said  Lord  the  King,  and 
against  the  peace,  &c. 

Punishment. — The  offence  is  punishable  with  fine  and 
imprisonment;  and,  in  the  case  of  attornies,  conviction 
operates  as  a  disability  to  practise  in  future.  By  12  Geo.  I. 


(c)  This  offence  is  by  the  act  made  punishable  with  two  years 
imprisonment,  and  the  forfeiture  of  all  the  offender's  goods  and 
chattels. 

(d)  Co.  Lit  368.  (e)  Hawk.  b.  2.  c.  25.  s.  59. 
(f)  Per  Ashhurst,  J.  P.  Anson  v.  Stuart,  lT.R.  754. 

(^)  It  is  not  necessary  to  specify  any  vill ;  Hawk.  b.  2.  c.  25. 
s.  59. 
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pffencc. 


Punishment. 


Indictment 
for  sending  a 
written  cbal* 

leuge.  ' 


Indict  raents 
for  sending  a 
challenge  in- 
closed iu  a  let- 


c.  29.  s.  4.  any  attorney  practising  after  conviction  is 
liable,  on>  summary  complaint,  to  be  transported  for  seven 
ye$ts. 

§4.   CHALLENGING    AND    BEARING    CHALLENGES. 

Challenges  to  break  the  peace  by  fighting  are  indictable 

S,  misdemeanors,  as  well  in  those  who  send  them,  as  in 
ose  who  knowingly  carry  them.  Upon  the  same  prin- 
ciple, employing  words  or  writings  for  the  purpose  of 
provoking  another  to  send  a  challenge,  where  the  ten- 
dency is  direct  and  manifest,  is  equally  indictable,  6Vea 
though  the  provocation  should  fail  in  its  object,  (h)  And 
no  previous  misconduct  on  the  part  of  the  individual  chal- 
lenged or  provoked  will  form  a  defence  against  such  an 
indictment,  so  as  to  entitle  the  defendant  to  an  acquittal, 
although  it  will  weigh  with  the  court  in  determining  the 
sentence,  (i)  Where,  indeed,  a  party  challenged  applies 
to  the  Court  of  King's  Bench  for  a  criminal  information, 
that  extraordinary  remedy  will  not  be  granted  if  be  shall 
appear  to  have  given  provocation  to  his  adversary,  but  he 
will  be  left  to  indict  at  the  assizes  or  sessions.  The  pu- 
tii&hment,  on  conviction,  is  fine  or  imprisonment,  or  both* 
iii  the  discretion  of  the  court. 

Indictments  for  challenges  and  incitements  to  challenge. 

Thai  D.  O.  late  of,  &c.  being  a  person  of  a  turbulent  and  quatrel- 
sonie  disposition,  and  not  regarding  the  laws  of  this  realm,  and 
unlawfully  contriving  and  intending  to  vex,  injure,  and  disquiet  one 
A.  B.  and  unlawfully  to  expose  him  the  said  A  B>  to  scandal,  fthatne, 
and  reproach,  and  to  cause,  instigate,  and  provoke  hint  the  said  A*  B* 
to  fight  a  duel  with  him  the  said  D.  6.  and  thereby  break  the  peace 
of  our  said  Lord  the  Kin*,  on,  &c.  with  force  and  arms,  at,  &e*  (jf) 
unlawfully,  wickedly,  and  maliciously,  did  compose,  write,  send,  ana' 
deliver,  and  cause  and  procure  to  be  composed,  written,  sent,  and 
(delivered,  unto  the  said  A.  B.  a  certain  address  written  on  paper > 
containing  a  challenge  to  fight  a  duel  with  him  the  said  D.  O.,  which 
said  written  address  was  and  is  as  follows  (here  set  out  the  writing, 
with  ii\wendoes\  against  the  peace,  &c»  {Second  count Jor  ike  libei  con- 
tained in  the  address  as  post,  s.  167) 

^  That  T.  ftf.  late  of  &c.  being  a  person  of  a  wicked  and  malicious 
disposition^  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  wickedly 
and  maliciously  intending  and  designing  as  much  as  in  him  lay,  not 


(4)  The  King  v.  Philips,  6  East  464. 

(t)   The  King  v.  Rice,  3  East  381. 

(j)  The  venue  may  be  laid  either  in  the  county  where  the  chal- 
lenge was  written,  or  in  that  where  it  was  received,  according  to  its 
Direction  ;  the  King  v.  Williams,  2  Campb.  506. 
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only  to  disquiet  and  terrify  one  D.  £.  but  also  the  said  D.  E  maliciously 
to  kill  and  murder,  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  did 
unlawfully  and  wickedly  provoke  and  excite  the  said  D.  E.  to  fight  a 
duel  against  him  the  said  T.  M.  with  a  sword,  and  that  he  the  said 
T.  M.  a  certain  challenge,  in  the  name  of  the  said  T.  M.,  in  the  form  of 
a  letter  to  the  said  D.  E.  directed,  did  then  and  there  maliciously  and 
unlawfully  write  and  cause  to  be  written,  and  which  said  letter  was. 
to  the  tenor  and  effect  following,  that  is  to  say  {here  set  forth  the 
letter  with  proper  inuendoes  to  explain  it),  which  said  challenge,  so  as 
aforesaid  written  and  directed,  ne  the  said  T.  M.  afterwards,  to  wit, 
on  the  said,  &c.  at,  &e.  aforesaid,  maliciously  and  unlawfully,  to  the 
said  D.  E.  did  send  and  deliver,  and  cause  to  be  sent  and  delivered, 
to  the  great  damage  and  terror  of  him  the  said  D.  E.  to  the  evil 
example,  &c.  and  against  the  peace,  &c 


*mm 


That  H.  H.  late  of,  &c.  designing  and  intending  to  do  great  Indictmtnt 
bodily  harm  and  michief  to  one  R.  B.  heretofore,  to  wit,  on,  &c.  with  for  sending  a 
force  and  arms,  at,  &c.  did  unlawfully,  wickedly,  and  maliciously,  written  cbal- 
send  and  cause  to  be  sent  a  certain  written  challenge  to  the  said  lengc  to  UW 
R.  B.  and  did  thereby  provoke,  excite,  and  challenge  the  said  R.  B.  prosecutor,  and 
unlawfully  to  fight  a  duel  with  and  against  him  the  said  H.  H.  P0*1"™^"?  ** 
which  said  written  challenge  is  as  follows :  that  is  to  say  (here  set  gt-^7*  in  J 
out  the  challenge).    And  the  jurors,  &c.  that  the  said  R.  B.  having  ^ttenpuier 
then  and  there  refused  to  fight  with  and  against  him  the  said  H.  H.  in  a  pubijc 
in  pursuance  of  such  unlawful  challenge  as  aforesaid,  he  the  said  p]ace,  in  conse- 
H.  H.  for  the  completing  his  said  evil  disposed  purpose  and  design,  cjuencc  of  prose- 
and  further  to  provoke  and  incite  the  said  R.  B.  to  fight  a  duel,  with  cutor*s  declining 
and  against  him  the  said  H.  H.  afterwards,  to  wit,  on,  &c.  with  to  fight. 
force  and  arms,  at,  &c.  aforesaid,  unlawfully,  wickedly,  and  ma-  First  count,  for 
liciously  did  stick  up,  place,  and  expose  to  public  view,  and  cause  sending  a  writ- 
and  procure  to  be  stuck  up,  placed,  and  exposed  to  public  view,  to  ten  challenge  to. 
wit,  upon  and  against  a  certain  sign-post,  of  and  belonging  to  a  certain  the  prosecutor,, 
/dwelling-house  and  public  inn  there,  called  and  known  by  the  name  and  posting  hinu 
and  sign  of  the  White  Swan,  a  certain  paper  writing,  with  the  name 
of  him  the  said  H.  H.  thereunto  subscribed,  containing  certain  scur- 
rilous and  abusive  matter  concerning  him  the  said  R.  B.  which  said 
paper  writing  is  as  follows :  that  is  to  say,  "  In  consequence  of  an 
anonymous  letter  received  by  me  (meaning  himself  the  said  H.  H.), 
which  I  (again  meaning  himself  the  said  H.  H.)  have  reason  to  be- 
lieve was  written  by  R.  B.  (meaning  the  said  R.  B.)  I  (meaning  him- 
self the  said  H.  H.)  have  sent  him  (meaning  the  said  R.  B.)  a  chal- 
lenge, hoping  for  satisfaction  suitable  to  a   gentleman,  which  he 
(meaning  the  said  R.  B.)  has  refused ;  therefore  I  (meaning  himself 
the  said  H.  H.)  now  post  him  (meaning  the  said  R.  B.)  as  a  coward.. 
H.  H. — M.  Nov.  10th,  1800,"  to  the  great  damage,  scandal,  and  dis- 
grace of  the  said  R.  B.  and  against  the  peace,  &c. 

And  the  juror  8,  &c.  that  the  said  H.  H.  unlawfully,  wickedly,  and  Second  count, 
maliciously  designing  and  intending  great  bodily  harm  to  the  said  f°r  a  challenge 
R.  B.  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  with  generally, 
force  and  arms,  did  unlawfully,  wickedly,  and  maliciously  provoke, 
excite,  and  challenge  the  said  R.  B.  unlawfully  to  fight  a  duel  with 
and  against  him  the  said  H.  H.  to  the  great  damage  and  terror  of 
him  the.  said  R.  B.  and  against  the  peace,  &£.. 
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Indictment 
against  a  person 
who  carried  a 
challenge. 

First  count,  for 
delivering  a 
written  chal- 
lenge of  and 
fromW.  H.  to 
the  prosecutor. 

Second  count, 
for  delivering  a 
written  chal- 
lenge by  the  de- 
sire of  W.  H. 
to  the  prose- 
cutor. 

Third  count,  for 
provoking  the 
prosecutor  to 
fight,  &c. 


For  a  personal' 
challenge  to 
fight  a  duel. 


That  W.  R.  late  of,  Sec.  Intending  to  procure  great  bodily  harm  and 
mischief  to  be  done  to  R  B.  late  of  the  same  place,  Esquire,  and  to 
incite  and  provoke  the  said  R.  B.  unlawfully  to  fight  a  duel  with  and 
against  one  W.  H.  late  of  the  same  place,  Esquire,  on,  &c.  with 
force  and  arms,  at,  &c.  did  unlawfully  and  wickedly  deliver  and  cause 
to  be  delivered,  a  certain  written  challenge  of  and  from  the  said  W.  H. 
to  the  said  R.  B.  unlawfully  to  fight  a  duel  with  and  against  the  said 
W.H.  which  said  written  challenge  is  as  follows,  that  is  to  say, 
{here  set  out  the  written  challenge)  against  the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  W.  R.  intending  as  aforesaid, 
afterwards,  to  wit,  on,  &c.  aforesaid,  with  force  and  arms,  at,  &c. 
aforesaid,  unlawfully  and  wickedly  did  deliver  and  cause  to  be  deliver- 
ed a  certain  written  challenge  as  from  and  on  the  part  and  by  the  desire 
of  the  said  W.  H.  to  the  said  R.  B.  unlawfully  to  fight  a  duel  with  and 
against  the  said  W.  H.  which  said  written  challenge  is  as  follows, 
that  is  to  say,  {here  set  out  the  written  challenge,)  against  the  peace, 
&c.  And  the  jurors,  &c.  that  the  said  W.  R.  intending  as  aforesaid, 
afterwards,  to  wit,  on,  &c  with  force  and  arms,  at,  &c.  did  unlawfully 
and  wickedly  provoke  and  incite  the  said  R.  B.  unlawfully  to  fight  a 
duel  with  and  against  the  said  W.  H.,  against  the  peace,  &c. 


That  R.  R.  late  of,  &c.  unlawfully  and  maliciously  contriving  and 
intending  not  only  to  vex,  injure,  hurt,  disquiet,  and  terrify  O.  B. 
but  also  to  expose  the  said  O.  B.  to  scandal,  shame,  and  reproach, 
and  to  cause,  instigate,  incite,  and  provoke  the  said  O.  B.  to  fight  a 
duel  with  him  the  said  R.  R.  and  thereby  to  cause  the  said  O.  B.  to 
break  the  peace  of  our  said  Lord  the  King,  he  the  said  R.  R.  on,  &c. 
with  force  and  arms,  at,  &c.  aforesaid,  did  unlawfully,  wickedly,  and 
maliciously,  and  in  the  presence  and  hearing  of  him  the  said  O.  B. 
in  a  threatening  manner,  tell  him  the  said  O.  B.  that  he  (meaning 
the  said  R.  R.)  had  been  told  by  Mr.  M.  (meaning  one  T.  M.  of,  &c. 

in  the  county  of )  that  he  (meaning  the  said  O.  B.)  had  taken 

great  liberties  with  the  character  of  him  the  said  R.  R.  and  upon  the 
said  O.  B.  then  and  there  assuring  the  said  It.  It.  that  such  information 
was  not  true,  he  said  It.  It.  did  then  and  there  in  a  threatening  manner 
as  aforesaid  further  tell  him  the  said  O.  B.  that  he  {meaning  the  said 
O.  *B.)  must  come  before  the  said  Mr.  M.  {again  meaning  the  said 
T.  M. )  to  contradict  it,  but  on  the  said  O.  B.  then  and  there  refusing 
so  to  do,  the  said  It.  It.  did  then  and  in  a  threatening  manner,  as 
aforesaid,  further  tell  him  the  said  O.  B.  that  he  (meaning  himself  the 
said  R.  R. )  expected  personal  satisfaction  from  him  (meaning  the  said 
O.  B.)  as  soon  as  possible,  in  the  same  manner  as  he,  (meaning 
himself,  the  said  R.R.)  had  lately  received  satisfaction,  of  and  from 
Mr.  P.  (meaning  one  S.  P.)  with  whom  he  f  meaning  himself  the  said 
R.  R.)  had  recently  fought  a  duel;  with  an  intent  to  instigate,  incite, 
move,  and  provoke  the  said  O.  B.  to  fight  a  duel  with  him  the  said 
R.  R.  as  aforesaid,  and  thereby  to  cause  the  said  O.  B.  to  break  the 
peace  of  our  said  Lord  the  King  as  aforesaid,  against  the  peace,  &c. 


For  writing  a  That  A.  B.,  late  of,  &c.  unlawfully  and  maliciously  intending  to  do 

letter  inciting  great  bodily  harm  and  mischief  to  D.  H.  and  to  break  the  peace,  &c. 

another  to  send  0n,  &c.  with  force  and  arms,  at,  &c.  wickedly  and  maliciously  did 

a  challenge  to  endeavour  to  stir  up,  provoke,  and  excite  the  said  D.  H.  to  challenge 

fight  a  duel.  the  Baid  A#  B   t0  fight  a  duel  with  hfo  tog  said  D#  H#  by  then  and 
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there  writing,  sending,  and  delivering  to  him,  D.  H.  a  scandalous, 
malicious,  and  provoking  letter  from  the  said  A.  B.  to  the  said  D.  H. 

to  the  tenor  and  effect  following,  viz.  No.  28, street  —  day 

of 18 — ,  "Sir,  (meaning  the  said  D.  H.)  it  will,  I  (meaning  the 

said  A.  B.)  conclude,  from  the  description  you  gave  of  your  ideas  with 
respect  to  insult,  in  a  conversation  with  Mr.  —  on  Monday  last,  be 
sufficient  for  me  to  tell  you,  that  in  the  business  respecting  the  last 

election  of  a  mayor  for  the  borough  of as  far  as  it  relates  to  me, 

you  have  behaved  like  a  blackguard ;  I  shall  expect  to  hear  from  you 
on  this  subject,  and  will  punctually  attend  to  any  appointment  you 
may  think  proper  to  make."  (Meaning  that  the  said  A.  B.  would 
punctually  attend  to  any  appointment  that  the  said  D.  H.  might 
think  proper  to  make  for  the  purpose  of  his  fighting  a  duel  with  and 
against  the  said  D.  H.)  signed  by  the  said  D.  H. ;  with  intent  to  stir  up, 
provoke,  and  excite  the  said  D.  H.  to  challenge  the  said  A.  B.  to  fight 
a  duel  with  him,  against  the  peace,  &c. 

§   5.    CHEATS    AND    FALSE    PRETENCES. 

1.  Cheats  at  Common  Law. 

2.  False  pretences  by  Statute. 

1 .  Cheats  at  common  law. — Mere  frauds  are  not  in-  cheats  at  com- 
dictable  at  commQn  law,  unless  they  are  of  a  nature mon  ,aw»  what« 
calculated  to  affect  the  public ;  but  when  they  have  this 
direct  tendency  they  have  always  been  holden  criminal. 
Thus  frauds  affecting  the  administration  of  public  justice, 
as  counterfeiting  a  discharge  from  prison  ;  (A)  frauds 
affecting  the  public  health,  as  selling  unwholesome  provi- 
sions, whether  by  a  vendor  to  the  public  generally,  (/)  or  a 
contractor  with  government  for  the  supply  of  provisions  to 
a  particular  body,  as  to  French  prisoners,  (m)  or  to  the 
Royal  Military  Asylum,  at  Chelsea  ;(w)  frauds  calculated  to 
affect  all  persons,  as  selling  by  false  weights  and  measures, 
or  counterfeiting  tokens  of  public  authenticity,  as  the 
alnager's  seal  on  cloth,  (o)  or  playing  with  false  dice ;  (p) 
have  been  always  holden  indictable  offences.  But  a  fraud 
on  an  individual,  not  being  effected  in  the  course  of  a 
general  practice,  or  by  means  generally  calculated  to  injure 
the  pubhc ;  as  when  a  miller  received  from  a  customer 
good  barley  to  grind,  and  delivered  meal  of  musty  barley 
in  return,  is  not  punishable  by  indictment  at  common 
law,  but  can  only  be  redressed  as  a  civil  injury,  (y) 


k)  The  King  v.  Fawcett,  2  East,  P.  C.  p.  862. 
/)   2  East,  P.  C.  822. 
m)  The  King  v.  Freene,  2  East,  P.  C  821. 
v  The  King  v.  Dixon,  2  Campb.  12;  3  M.  and  S.  11. 

The  King  v.  Edwards,  Tremaine,  P.  C.  103. 

The  King  v.  Leesor,  Cro.  Jac.  497. 

The  King  v.  Haynes,  4  M.  andS  214. 
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Indictments  for  cheats  at  common  law. 

Iodktaeotfor  That  A.  B.  late  of,  &c.  on,  &c  and  from  thence  until  the  taking 
•tiling  by  labe  this  inquisition,  did  use  and  exercise  the  trade  and  business  of  a 
weights  and  grocer,  and  during  that  time  did  deal  in  the  buying  and  selling  by 
veMmts.  weight,  of  divers  goods,  wares,  and  merchandizes,  to  wit,  at,  &c. 

aforesaid ;  and  that  the  said  A.  B.  contriving  and  fraudulently  intend- 
ing to  cheat  and  defraud  the  subjects  of  our  said  Lord  the  King, 
whilst  he  used  and  exercised  his  trade  and  business,  to  wit,  on, 
&c  and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  taking  this  inquisition,  at,  &c  aforesaid,  did  knowingly, 
wilfully,  and  publicly  keep  in  a  certain  shop  there,  wherein  he  the 
said  H.  H.  did  so  as  aforesaid  carry  on  his  said  trade,  a  certain  false 
pair  of  scales  for  the  weighing  of  goods,  wares,  and  merchandizes, 
by  him  sold  in  the  way  of  his  said  trade,  which  said  scales  were  then 
and  there  by  artful  and  deceitful  ways  and  means  so  made  and  con- 
structed as  to  cause  the  goods,  wares,  and  merchandizes  weighed 
therein  and  sold  thereby,  to  appear  of  greater  weight  than  the  real 
and  true  weight  by  one  tenth  part  of  such  apparent  weight ;  and  that 
the  said  A.  B.  on,  &c.  aforesaid,  at,  &c.  aforesaid,  (he  the  said  A.  B. 
then  and  there  well  knowing  the  said  scales  to  be  false,  as  aforesaid,) 
did  knowingly,  willfully,  and  fraudulently  sell  and  utter  to  one 
C.  D.  (rj  a  subject  of  our  said  Lord  the  King,  certain  goods  in  the 
way  of  his  said  trade,  to  wit,  a  large  quantity  of  tea  weighed  in  and 
by  the  said  false  scales,  as  and  for  ten  pounds  weight  of  tea,  whereas 
in  truth  and  in  fact  the  weight  of  the  said  tea  so  sold,  as  aforesaid, 
was  short  and  deficient  of  the  said  weight  of  ten  pounds  by  one  tenth 
part  of  the  said  weight  often  pounds,  to  wit,  at,  &c.  aforesaid,  against 
the  peace,  &c. 


Indictment  for  a  That  A.  B.  late  of,  &c  devising  and  intending  to  deceive  and 
misdemeanor  in  defraud  the  liege  subjects  of  our  said  Lord  the  King  of  their  monies 
•oontofciiing  by  colour  and  pretext  of  the  duties  payable  to  our  said  Lord  the 
^.P08*"***®0  King  for  postage  and  conveyance  of  letters,  on,  &c.  at,  &c.  aforesaid, 
?  Eu?  v?**  m  and  up00  a  certain  piece  of  paper  folded  up  and  sealed  in  the.  form 
Ettcr  ^yse  *  of  a  letter,  directed  to  W.  B.  R.,  esquire,  at,  &c.  (set  out  the  direction) 
thereby  defraud-  fraudulently  and  deceitfully  did  counterfeit  and  resemble,  and  cause 
ior.  *°  i*  counterfeited  and  resembled,  the  impression  of  the  mark  or 

stamp  used  by  the  deputy  post-master    of  the    town   of to 

mark  letters  sent  by  the  post  from  the  town  of to  the  city  of 

L.,  to  wit,  the  —  and  also  the  impression  of  the  mark  or  stamp 
used  by  the  post-master  general  at  the  city  of  L.  to  stamp  letters 
brought  by  the  post  from  other  post  towns  to  the  said  city 
of  L.,  which  said  mark  denotes  the  day  and  month  when  such 
letters  are  brought  to  the  last  mentioned  city ;  and  that  the  said 
A.  B.  by  colour  of  the  said  counterfeit  impressions,  and  under  pre- 
tence that  he  the  said  B.  D.  had  paid  the  sum  of  eight  pence  for 
the  postage  of  the  said  letter,  did  then  and  there,  to  wit,  on> 
&c.  at,  &c.  fraudulently  and  deceitfully  demand,  receive,  and  have 
of  one  C.  D.  for  and  on  behalf  of  the  said  W.  B.  IL,  esquire,  the 


(r)  it  is  better  to  alfedge  the  offence  to  have  been  committed  against 
some  individual  by  name,  but  it  would  be  sufficient  if  it  were 
laid  to  be  "  to  divers  faithful  subjects  to  the  jurors  unknown."  2  Stank, 
v .  L.  467* 
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turn  of  eight  pence  of  lawful  money  of  Great  Britain,  (s)  And  so  the 
said  A.  B.  him  the  said  W.  B.  R.  of  the  said  sum  of  eight  pence  then 
and  there  fraudulently  and  deceitfully  did  deprive  and  defraud, 
against  the  peace,  &c. 

Punishment. — The  punishment  for  frauds  indictable  at 
common  law  is  fine  and  imprisonment,  in  the  discretion  of 
the  court. 

2.  False  pretences,  by  statute.— -The  principal  statute  for  statutable  oc- 
the  punishment  of  obtaining  money  and  goods  under  false  fence  of  obtah*. 
pretences  was,  till  lately,  30  Geo.  2.  c.  24.  extended  to  b*$£l£c' 
securities  by  52  Geo.  3..  c.  64  ;  but  these  acts  have  been  teoce*. 
superseded  by  the  more  comprehensive  provisions  of  7  and  7  and  8  Geo.  4. 
8  Geo.  4.  c.  29.  s.  53.     By  that  clause  it  is  enacted,  "  That «.  **>•  »• 53- 
if  any  person  shall,  by  any  false  pretence,  obtain  from  any 
other  person  any  chattel,  money,  or  valuable  security, 
with  intent  to  cheat  or  defraud  any  person  of  the  same, 
every  such  offender  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  transported  beyond  the  seas  for  the  term  of 
seven  years,  or  to  suffer  such  other  punishment,  by  fin© 
or  imprisonment,  or  by  both,  as  the  court  shall  award ; 
provided  always,  that  if  upon  the  trial  of  any  person  tw- 
dieted  for  suck  misdemeanor  it  shall  be  proved  that  ne  obtained 
the  property  in  question  in  any  such  manner  as  to  amount,  in 
law,  to  larceny,  he  shall  not  by  reason  thereof  be  entitled  to, 
fye  acquitted  of  such  misdemeanor ;  and  no  such  indictment 
shall  be  removable  by  certiorari;  and  no  person  tried  for 
such  misdemeanor  shall  be  liable  to  be  afterwards  prose* 
CUted  for  larceny  upon  the  same  facts." 

The  question,  what  shall  be  deemed  a  false  pretence  What  a  &be 
within  this  act,  will  be  governed  by  the  construction  of  the  Fuet<Jl^£p*1* 
acts  for  which  it  is  substituted,  and  which  use  a  similar 
term.  On  these  it  has  been  held,  that  the  false  pretence 
must  be  a  false  representation  as  to  some  existing  fact, 
apd  not  a  mjere  promise,  as  of  payment,  which  the  promiser 
intends  to  break,  (t)  But  it  has  been  holden  that  a  fraudu- 
lent representation  of  a  present  bet,  to  be  decided  by  a 
fixture  event,  is  a  false  pretence,  subject  to  the  penalty  .(it) 

(*)  See  the  case  of  the  King  y.  Douglass,  1  Campb.  212.  where  it 
was  decided  that  a  servant  not  having  money  of  his  employer  in  his 
hands  at  the  time  of  his  paying  money  on  such  employer  s  account,  it 
pught  not  to  be  averred  in  an  indictment  against  a  person  obtaining 
monies  by  false  pretences  from  such  servant  that  they  were  the 
monies  of  the  employer,  as  the  fact  would  be  at  variance  with  thcv 
averment. 

(*)  The  King  v.  Goodhall,  Russ.  and  Ry.  461. 

(u)  The  King  v.  Young,  3  T.  R.  98. 
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It  is  not  necessary  to  constitute  the  offence  that  the  pri- 
soner should  verbally  make  any  false  assertion ;  for,  if  he 
presents  an  order  for  the  payment  of  money,  and  assumes 
by  his  conduct  to  be  the  person  to  whom  it  is  payable,  and 
by  this  means  fraudulently  obtains  money  which  belongs  to 
another,  he  will  be  within  the  statnte^v)  So  the  uttering 
a  forged  note,  which  was  on  the  face  of  it  void  in  law, 
being  under  20s.  and  therefore  the  offence  no  felony, 
when  such  notes  passed  current  in  the  neighbourhood, 
and  obtaining  in  exchange  goods  and  money,  was  only 
equivalent  to  a  representation  that  the  note  was  genuine, 
and  that  the  act  applied,  (w)  And  it  appears  now  to  be 
considered,  that  the  uttering  a  cheque  on  a  banker,  which 
the  party  offering  it  knows  he  has  no  authority  to  draw, 
and  has  no  reason  to  believe  will  be  paid,  is  a  false  pre- 
tence, for  which  the  utterer  may  be  indicted ;  (x)  though  it 
was  not  an  indictable  fraud  at  common  law^jf) 
*»**  » t»  Indictment. — If  several  persons  are  present  at  the  time 

of  the  false  pretence  and  concurred  in  the  fraud,  though 
the  words  are  uttered  by  one  only,  all  may  be  included  in 
the  indictment ;  for  the  act  of  one  is  the  act  of  all.  (*) 
Nor  is  it  any  objection  that  the  same  indictment  includes 
several  charges,  (a)  A  mere  allegation,  in  the  words  of 
the  statute,  that  the  defendant  obtained  the  goods  by  a 
false  pretence,  will  not  suffice ;  the  false  pretences  must 
be  set  out,-and  the  truth  of  them  distinctly  negatived ; 
and  the  evidence  must  sustain  the  allegations.  (0)  It  is 
not  necessary,  however,  that  the  whole  representation  set 
out  should  be  stated  or  proved  to  have  been  false ;  nor 
that  all  the  allegations,  either  of  pretence  or  falsehood, 
should  be  proved  ;  it  will  suffice  if  any  entire  allegation 
of  pretence  and  falsehood  is  sustained ;  and  if  it  appear 
that  such  falsehood  was  the  efficient  cause  of  the  success 
of  the  prisoner's  fraud^c) 

Indictments JbrfiJse  pretences  on  the  statute. 


That  A.  B.  late  of,  &c  contriving  and  intpnding  unlawfully ,  fraudu- 
eoods  kntly,  and  deceitfully  to  cheat  and  defraud  one  C  D.  of  his  goods, 
wares,  and  merchandizes,  on,  &c  with  force  and  arms,    at,  &c. 


(r)  The  King  v.  Story,  Russ.  and  Ry.  81. 
(ir)  The  King  v.  Treeth,  Russ.  and  Ry.  127. 
(xj  The  King  v.  Jackson,  3  Campb.  370. 
(y)  The  King  v.  Lara,  6  T.  R.  565. 
(~)  The  King  v.  Young  and  others,  3  T.  R.  98. 

(a)  Id.  ibid. 

(b)  The  King  v.  Parott,  2M.  and  S.  379.  386. 
(o)  The  King  v.  Hill,  Russ.  and  Ry.  190. 
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aforesaid,  unlawfully,  knowingly,  and  designedly,  did  falsely  pretend  under  pretence  of 

to  the  said  C.  D.  that  he  the  said  A.  B.  then  was  the  servant  of  one  being  a  servant 

C.  Q.  of,   tailor  (the  said  C.  Q.   then  and  long  before,  being  well  to  a  customer, 

known  to  the  said  C.  D.  and  a  customer  of  the  said  CD.  in  his  said  an<1  •ent  fof 

business  and  way  of  trade),  and  that  he  the  said  A.  B.  was  then  sent them  DT  nim# 

by  the  said  C.  Q.  to  the  said  C.  D.  for  ten  yards  of  certain  superfine 

woollen  cloth,  by  which  said  false  pretence  the  said  A.  B.  did  then 

and  there,  to  wit,  on,  &c.  at,  &c  aforesaid,  unlawfully,  knowingly, 

and  designedly  obtain  from  the  said  C.  D.  ten  yards  of  superfine 

woollen  cloth  of  the  value  of  fifteen  pounds,  of  the  goods,  wares, 

and  merchandizes  of  the  said  C.  D.  with  intent  then  and  there  to 

cheat  and  defraud  him  the  said  C.  D.  of  the  same,  whereas  in  truth 

and  in  fact  the  said  A.  B.  was  not  then  the  servant  of  the  said  C.  Q. 

and  whereas  he  the  said  A.  B.  was  not  then,  or  ever  hath  been,  sent 

by  the  said  C.  Q.  to  the  said  C.  D.  for  the  said  cloth,  or  for  any 

cloth  whatsoever,  against  the  form  of  the  statute,  &c  and  against 

the  peace,  &c 


That  A.  B.  late  of,  &c  on,  &c  at,  &c  unlawfully,  knowingly,  Indictment 
and  designedly  did  falsely  pretend  to  one  C.  D.  then  being  one  of  the  for  firisely  pre- 

bverseers  of  the  poor  of  the  parish  of in  the  county  aforesaid,  tending  a  child 

that  a  certain  female  child  which  he  the  said  A.  B.  had  with  him  to  be  a  pauper 
belonged  to  the  said  parish  (meaning  that  the  said  female  child  was  of  a  pariah,  and 

a  pauper  of  and  belonging  to  the  said  parish  of ),  and  that  she  thereby  ***?"" 

was  born  in  the  hamlet  of  M.  in  the  same  parish,  and  that  he  the  I0*  moneT  for 

said  A.  B.  had  married  the  said  child's  mother,  and  that  she  had  ***  wpport' 

lived  with  him  ten  years  and  then  died,  and  that  his  the  said  A.  B.'s 

family  was  very  large,  and  that  he  was  not  able  to  support  the  said 

child  without  some  relief  from  the  said  parish,  by  means  of  which 

said  false  pretences  he  the  said  A.  B.  did  then  and  there  unlawfully, 

knowingly,  and  designedly,  obtain,  require,  and  get  into  his  hands 

and  possession  of  and  from  the  said  C.  D.  five  shillings  in  monies 

numbered  of  the  monies  of  the  said  C.  D.  with  intent  then  and  there 

to  cheat  and  defraud  him  of  the  same ;  whereas  in  truth  and  in  fact 

the  said  female  was  not  a  pauper  of  and  belonging  to  the  said  parish, 

nor  was  she  born  in  the  said  hamlet  of  M.  in  the  said  parish,  and 

whereas  in  truth  and  in  fact  the  said  A.  B.  had  not  been  married  to 

the  said  child's  mother,  nor  had  she  lived  with  him  ten  years  and 

then  died ;    against  the  form  of  the  statute,  &c.  and  against  the 

peace,  &c. 

That  A.  B.  late  of,  &c.  on,  &c.  at,  &c  did  go  to  a  certain  shop  Indictment 
of  one  B.  M.  there  situate,  and  then  and  there  unlawfully,  know-  for  derrandinpa 
ingly,  and  designedly  did  falsely  pretend  to  the  said  B.  M.  that  if  person  of  aereral 
he  the  said  B.  M.  would  have  the  cypher  of  him  the  said  A.  B.  engraved  S?0*  °7  &**°9 
upon  a  pair  of  candlesticks  of  him  the  said  B.  M.  which  he  the  said  bi»  inpayment 
B.  M.  then  showed  to  the  said  A.  B.  and  would  send  them  the  next ao 0f*Ir **?*** 
day  to  him  the  said  A.  B.  to  his  lodgings  at,  &c  withabill  and  re-  !f,lt^1moneT.f 
ceipt,  that  he  the  said  A.  B.  would  pay  for  them  upon  the  delivery,  it  ^^jSjJJg 
order  for  the  payment  of  money  which  he  the  said  A.  B.  then  and 
there  falsely  pretended  was  in  his  possession,  by  means  of  which 
said  false  pretence  he  the  said  A.  B.  afterwards,  to  wit,  on,  &c 
aforesaid,  at,  &c.  aforesaid,  unlawfully,  knowingly,  and  designedly 
did  obtain  from  the  said  B.  M.  one  pair  of  candlesticks  of  the  value 
of,  &c  of  the  goods,  wares,  and  merchandises  of  him  the  said  B.  M. 
with  intent  then  and  there  to  cheat  and  defraud  him  of  the  same. 
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Whereas  in  truth  and  in  fact  when  he  the  said  B.  M.  on  the  day 
find  year  aforesaid  sent  the  said  goods,  wares,  and  merchandises, 
to  the  said  lodgings  of  him  the  said  A.  B.  at,  &c.  aforesaid,  with 
a  bill  and  receipt,  he  the  said  A.  B.  did  not  pay  for  them  upon  the 
delivery  by  a  valid  order  for  the  payment  of  money  or  otherwise, 
but  did  then  and  there  unlawfully,  knowingly,  designedly,  fraudu* 
lently,  and  deceitfully  deliver  to  W.  J.  a  servant  of  him  the  said 
JB.  M.  sent  by  the  said  B.  M.  to  the  said  A.  B.    with  the  said 
goods,  wares,  and  merchandises,  and  who  delivered  the  same  to  him 
with  a  bill  and  receipt,  a  certain  paper  writing  purporting  to  be  an 
order  for  payment  of  money,  subscribed  A.  B.  purporting  to  bear 
date  the,  &c.  and  to  be  directed  to  P.  and  Q.  bankers  and  partners, 
by  the  names  and  description  of,  &c.  for  the  payment  of  twenty-one 
pounds  and  twelve  shillings  to  Messrs.  R.  and  M.  or  bearer,  he  the 
said  A.  B.  then  and  there  well  knowing  the  same  to  be  of  no  value, 
and  that  the  same  would  not  be  paid.    And  whereas  in  truth  and  in 
fact  the  said  A.  B.  had  not,  at  the  time  of  the  false  pretence  afore* 
said,  in  his  possession  or  power  any  valid  order  for  the  payment  of 
money  whatsoever ;  against  the  peace,  &c.  and  against  the  form  of 
the  statute,  &c. 
Second  count         And  the  jurors,    &c.  that  the  said  A.  B.  on,  &c.  did    fraudu- 
lently inform  and  promise  the  said  B.  M.  that  if  he  the  said  J$.  M. 
would  have  the  cypher  of  him  the  said  A.  B.  engraved  upon  a  pair 
of  candlesticks  of  the  said  B.  M.  which  he  the  said  B.  M.   then 
showed  to  the  said  A.  B.  and  would  send  them  the  next  day  to  him 
the  said  A.  B.  to  his  lodgings,  at,  &c.  with  a  bill  and  receipt,  that 
he  the  said  A.  B.  would  pay  for  them  upon  the  delivery.    And  the 
jurors,  &c.  that  the  said  A.  B.  did  then  and  there,  to  wit,  on,  &c. 
at,  &c.  deliver  to  W.  J.  then  being  the  servant  of  the  said  B.  M. 
and  then  having  the  said  candlesticks  in  his  possession,  a  certain 
paper  writing  purporting  to  be  an  order  for  payment  of  money, 
subscribed,  &c.  and  purporting  to  bear  date   on,  &c,  and  to  be 
directed  to  P.  and  Q.  bankers  and  partners,  by  the  names  and  de- 
scriptions of,  &c.  for  the  paymeut  of  twenty-one  pounds  twelve 
shillings  to  Messrs.  R.  and  M.  or  bearer ;  and  then  and  there  unlaw- 
fully, knowingly,  and  designedly,  did  falsely  pretend  to  the  said  W.  J. 
that  he  the  said  A.  B.  then  kept  cash  with  the  said  P.  and  Q.  and  that 
they  were  then  his  bankers,  and  that  the  sum  of  twenty-one  pounds 
twelve  shillings  mentioned  in  the  said  paper  writing,  purporting  to 
be  an  order  for  payment  of  money,  would  be  duly  paid  by  them ; 
by  means  of  which  said   last  mentioned   false   pretence,  the  said 
A.  B.  did  then  and  there,  to  wit,  at  &c.  unlawfully,  knowingly,  and 
designedly  obtain  from  the  said  W.  J.  one  pair  of  candlesticks,  of 
the  value  of,  &c.  aforesaid,  the  goods,  wares,  and  merchandizes  of 
the  said  B.  M.  with  intent  then  and  there  to  defraud  him  of  the 
same.    Whereas,  in  truth  and  in  fact,  the  said  A.  B.  did  not  then 
keep  cash  with  P.  and  Q.  nor  were  they  then  his  bankers,  nor  was 
the  sum  twenty-one  pounds  twelve  shillings  mentioned  in  the  said 
paper  writing,  purporting  to  be  an  order  for  payment  of  money, 
duly  paid  by  them,  or  hath  the  same,  or  any  part  thereof  been  paid 
by  them  or  him  the  said  A.  B.  or  any  person  or  persons  whomsoever; 
And  whereas,  in  truth  and  in  fact,  the  said  A.  B.  then  and  there 
well  knew  that  the  said  paper  writing,  purporting  to  be  an  order  for 
payment  of  money  was  of  no  value,  and  was  fabricated  by  him  on 
purpose  to  cheat  and  defraud  the  said  A.  B.  and  that  the  sum  of 
money  therein  mentioned  would  not  be  paid ;  against  the  form  of  the 
statute,  &c.  and  against  the  peace,  &c. 
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That  on,  &e.  one  D.  K.  then  being  a  gerjeant  in  the  invalid  bat-  For  pretending 
talion  of  the  Royal  Regiment  of  Artillery  of  our  said  Lord  the  King,  J °  ■»•*»"« 
then  and  long  before  was  a  person  in  due  manner  appointed  and  iu*l}f?  "^JI**  t 
authorized  to  enlist  persons  to  serve  our  said  Lord  the  King  as  sol-  TJJ "P?  "j**™ 
diers  in  the  corps  of  royal  military  artificers  and  labourers,  and  that  ™  DOt^  ™ 
one  S.  D.  had  then  lately  before  enlisted  with  the  said  D.  K.  to  serve  prentice,  thereby 
our  said  Lord  the  King  as  a  soldier  in  the  said  corps  of,  &c.  and  the  obtaining  money 
said  S.  D.  on,  &a  at,  &c.  in  order  to  be  attested,  pursuant  to  the  to  enlist,  (d) 
statute  in  that  case  made  and  provided,  did  in  his  proper  person 
appear  before  H.  L.  esquire,  then  being  one  of  the  justices  of  our 
said  Lord  the  King,  assigned,  &c.    And  the  jurors,  &c.  do  further 
present,  that  the  said  S.  D.  late  of,  &c  being  an  evil  disposed  per- 
son, and  contriving  and  intending  to  cheat  and  defraud  the   said 
D.  K.  of  his  monies,  and  to  make  it  be  believed  that  he  the  said 
S.  D.  was  at  liberty,  and  eligible  to  be  enlisted  to  serve  our  said 
Lord  the  King  as  a  soldier  in  the  corps  of,  &c.  on,  &c  with  force 
and  arms,  at,  &c.  aforesaid,  unlawfully,  knowingly,  and  designedly, 
did  falsely  pretend  to  the  said  H.  L.  (he  the  said  H.  L.  then  and 
there  being  such  justice  as  aforesaid,  and  then  and  there  having 
sufficient  and  competent  power  and  authority  to  attest  persons  to 
serve  the  said  Lord  the  King  as  soldiers  in  the  said  corps  of,  &c.) 
that  he  the  said  S.  D.  was  not  then  an  apprentice  (meaning  that  the 
said  S.  D.  then  and  there,  to  wit,  on,  «c.  at,  &c.  when  he  so  ap- 
peared before  the  said  H.  L.  the  justice  aforesaid,  in  order  to  be 
attested  as  aforesaid,  was  not  an  apprentice,  and  that  he  the  said 
S.  D.  was  then  and  there  at  liberty  and  eligible  to  be  enlisted  to 
serve  our  said  Lord  the  King  as  a  soldier  in  the  said  corps),  by 
means  of  which  said  false  pretence  he  the  said  S.  D.  unlawfully, 
knowingly,  and  designedly,  did  obtain  from  the  said  D.  K.  the  sum 
of  —pounds  of  the  proper  monies  of  the  said  D.  K.  with  intent  to 
cheat  and  defraud  the  said  D.  K.  of  the  same.    Whereas,  in  truth 
and  in  fact,  the  said  S.  D.  on,  &c.  at,  &c.  aforesaid,  at  the  time 
when  he  so  appeared  before  the  said  H.  L.  the  justice  aforesaid, 
in  order  to  be  attested  as  aforesaid,   was  an  apprentice,  and  was 
not  at  liberty  and  eligible  to  be  enlisted  to  serve  our  said  Lord 
the  King  as  a  soldier  in  the  said  corps ;  and  whereas,  in  truth  and  in 
fact,  the  said  S.  D.  was  then,   to  wit,  on,  &c.    an  apprentice  to 
G.  O. ;  and  whereas,  in  truth  and  in  fact,  the  said  S.  D.  was  not  then, 
to  wit,  on,  &c.  at,  &c.  at  liberty  and  eligible  to  be  enlisted  to  serve 
our  said  Lord  the  King  as  a  soldier  in  the  said  corps,  against  the 
form,  &c.  and  against  the  peace,  &c. 


T*hat  on,  &c.  at,  &c.  certain  persons  united  together  and  formed  Against  a  mem- 
themselves  into  a  certain  lawful  and  beneficial  club,   or  society,  »er  of  a  benefit 
called,  &c.  (as  the  name  may  be),  under  certain  printed  articles,  rules,  club  or  society, 
orders,  or  regulations,  made  for  the  good  order  and  government  of  »°r  obtaining 
the  said  club  or  society  (which  said  articles,  rules,  &c.  were  after-  "X^toflS 
wards,  to  wit,  at  the  general  quarter  sessions  of  the  peace,  holden  memoere  under 

at in  the  county  of aforesaid,  duly  exhibited,  confirmed,  fabc  pretence8g 

and  filed,  according  to  the  statutes  in  such  case  made  and  provided),         r 
and  then  and  there,  and  on  divers  other  days  and  times  between  that 
day  and  the  third  of  May,  in  the  twenty-ninth  year,  &c.  contributed 


(d)  Starkie,  474;  see  5  Geo.  4.  c.  13.  s.  97. 
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and  paid  divers  large  sums  of  money,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  the  sum  of  one  hundred  pounds  arid 
upwards,  of  lawful  money  into  the  said  club  or  society,  and  de- 

?osited  the  same  in  a  certain  box,  left  in  the  dwelling-house  of  one 
\  R.  at  K.  aforesaid,  commonly  called  or  known  by  the  name  or  sign 
of  &c.  {as  it  may  be),  and  there  kept  for  the  use,  benefit,  and  ad- 
vantage of  the  members  of  the  said  club  or  society  for  the  time 
being.  And  the  jurors,  &c  do  further  present,  that  in  and  by  a 
certain  article  of  the  said  rules  and  orders  of  the  said  club  or  society, 
it  is  declared,  ordered,  and  agreed,  that,  &c.  (here  recite  the  article 
relating  to  the  payment  of  money  towards  the  funerals  of  the  members' 
wives.)  And  the  jurors,  &c.  that  on  the  same  day  and  year  last 
aforesaid,  at,  &c.  aforesaid,  one  L.  P.  late  of,  &c  one  A.  B.  and 
C.  D.  &c.  (here  insert  the  rest  of  the  members'  names  which  appear  by 
the  club-book  to  be  existing  at  this  time),  were  members  of  the  said 
club  or  society,  contributing  and  paying  money  into  and  for  the  use 
of  the  said  club  or  society,  that  is  to  say,  for  the  general  benefit 
and  advantage  of  all  the  members  thereof  at  the  said  house  of  the 
said  T.  R.  for  the  purpose,  amongst  other  things,  mentioned,  de- 
clared, and  contained  in  the  said  article  above-mentioned  and  set 
forth.  And  the  jurors,  &c.  do  further  present,  that  on,  &c.  last  afore- 
said, at,  &c.  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of 
one  hundred  pounds  {this  need  not  be  the  exact  sum,  let  it  be  something 
under  the  sum  contained  in  the  box  at  this  time),  of  like  lawful  money, 
was  and  remained  in  the  said  box,  kept  for  the  purpose  in  that  behalf 
aforesaid,  in  the  said  house  of  the  said  T.  R.  there  before  then  de- 
posited therein,  by  and  for,  and  on  the  behalf  of  all  the  members  of 
the  said  club  or  society.  And  the  jurors,  &c.  do  further  present, 
that  by  the  assent  and  concurrence  of  all  the  members  of  the  said 
club  or  society,  it  had  been  usual  and  customary  during  all  the  time 
aforesaid  (except  the  nights  on  which  the  said  club  or  society  had 
been  there  h olden),  for  the  members  of  the  said  club  or  society, 
having  a  right  or  occasion  to  withdraw,  or  receive  any  money  to 
which  they  had  been  entitled  by  the  articles,  rules,  and  orders  of  the 
said  club  or  society,  from  and  out  of  the  said  box,  to  apply  to  the 
said  T.  R.  for  the  payment  of  the  same,  upon  condition  that  he  the 
said  T.  R.  should  be  repaid  the  same  from  and  out  of  such  money 
contained  in  the  said  box,  for  the  purpose  in  that  behalf  aforesaid, 
on  some  subsequent  night  on  wh'ch  the  said  club  or  society  should 
be  holden  at  the  said  house  of  him  the  said  T.  R.  at  K.  aforesaid. 
And  the  jurors,  &c.  that  the  said  L.  P.  so  being  such  member  as  afore- 
said, and  well  knowing  all  and  singular  the  premises  aforesaid,  on,  &c. 
at,  &c.  aforesaid,  unlawfully,  knowingly,  and  designedly,  did  falsely 

Sretend  to  the  said  T.  R.  that  the  wife  of  him  the  said  L.  P.  was  then 
ead,  and  that  he  the  said  L.  P.  then  wanted  thirty  shillings  to  bury 
his  said  wife,  by  means  of  which  said  false  pretences  he  the  said  L.P. 
then  and  there  unlawfully,  knowingly,  and  designedly,  did  obtain  of  and 
from  the  said  T.  R.  the  said  sum  of  thirty  shillings,  with  intent  then 
and  there  to  cheat  and  defraud  the  said  A.  B.,  C.  D.  &c.  {the  other 
members  of  the  club)f  of  the  same,  whereas,  in  truth  and  fact,  the 
wife  of  him  the  said  L.  P.  was  not  dead  at  the  said  time  he  so  made 
the  false  pretences  to  the  said  T.  R.  as  aforesaid,  and  whereas,  in 
truth  and  in  fact,  he  the  said  L.  P.  at  the  time  of  the  false  pretences, 
did  not  want  the  said  sum  of  thirty  shillings,  or  any  sum  of  money 
whatsoever,  for  the  purpose  of  burying  his  wife,  or  any  person  what- 
soever, having  then  lately  been  the  wife  of  him  the  said  L.  P. 
against  the  form,  &c.  and  against  the  peace,  &c. 
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That  A.  B.  late  of  &c.  on  &c.  at  &c  had  in  his  custody  and  Indictment 
possession  a  certain  parcel  to  be  by  him  delivered  to  Maria  Countess  for  obtaining 
Dowager  of  Ilchester,  upon  the  delivery  of  which  he  was  authorized  wore  than  the 
and  directed  to  receive  and  take  the  sum  of  6*.  and  6d.  and  no  more,  ,uin  du6  for  cu" 
for  the  carriage  and  porterage  of  the  same ;  yet,  that  the  said  A.  B.  ria*e  of  a  P*"*1 
produced  and  delivered  to  T.  H.  then  being  servant  to  the  said  J*  P"*1™0* » 
Countess  of  I.  the  said  parcel,  together  with  a  certain  false  and  coun-         lic       W 
terfeit  ticket,  made  to  denote  that  the  sum  of  nine  shillings  and  ten- 
pence  was  charged  for  the  carriage  and  porterage  of  the  said  parcel, 
and  unlawfully,  knowingly,  and  designedly,  did  falsely  pretend  to 
the  said  T.  H.  that  the  said  false  and  counterfeit  ticket  was  a  just  and 
true  ticket,  and  that  the  said  sum  of  nine  shillings  and  ten-pence  had 
been  charged  and  was  due  and  payable  for  the  carriage  and  porter- 
age of  the  said  parcel,  and  that  he  the  said  A.  B.  was  authorised  and 
directed  to  receive  and  take  the  said  sum  of  nine  shillings  and  ten- 
pence  for  the  carriage  and  porterage  of  the  said  parcel,  by  means  of 
which  said  false  pretences  defendant  did  unlawfully,  knowingly,  and 
designedly,  obtain  of  and  from  the  said  T.  H.  the  sum  of  three  shil- 
lings and  four-pence,  of  the  monies  of  the  said  countess,  with  intent 
to  cheat  and  defraud  her  of  the  same,  whereas  in  truth  and  in  fact, 
&c.     (Negative  the  pretences,  and  conclude  "  against  the  form,  <Sfc."  as 
before?) 


That  before  and  at  the  time  of  the  committing  of  the  offence  here-  Indictment  for 
inafter  next  mentioned,  that  is  to  say,  on,  &c.  at,  &c.  one  G.  R.  was  obtaining  two 
lawfully  possessed  of  and  had  in  his  hands  and  possession  certain  bills  of  exchange 
securities  for  the  payment  of  money,  that  is  to  say,  two  bills  of  ex-  under  pretence 
change,  one  of  the  said  bills  of  exchange  being  for  the  payment  of  the  of  getting  tame 
sum  of  one  hundred  pounds,  and  the  other  of  the  said  bills  of  exchange  discounted  for 
being  for  the  payment  of  the  sum  of  three  hundred  and  fifty  pounds. tue  prosecutor. 
And  the  jurors,  &c.  do  further  present,    that  H.  B.  late  of  &c. 
being  an  evil  disposed  person,  and  well  knowing  the  premises,  on 
&c.  at  &c.    aforesaid,    falsely,   fraudulently,    deceitfully,    unlaw- 
fully, knowingly,  and  designedly,  did  pretend  to  the  said  G.  R.  that  he 
the  said  H.  P.  could  immediately  get  the  said  bills  of  exchange  dis- 
counted by  a  friend  of  him  the  said  H.  P.  at  the  India  house,  and 
would  pay  over  the  proceeds  thereof  to  him  the  said  G.  R. ;  by  means 
of  which  said  false  pretences  he  the  said  H.  P.  did  then  and  there 
unlawfully,  knowingly,  and  designedly,  obtain  of  and  from  the  said 
G.  R.  the  said  bills  of  exchange  (the  said  bills  of  exchange  then  and 
there  being  the  property  of  the  said  G.  R.  and  the  said  sums  of 
money  payable  and  secured  by  and  upon  the  said  bills  of  exchange 
then  and  there  being  due  and  unsatisfied  to  the  said  G.  R.  the  proprie- 
tor thereof),  with  intent  to  cheat  and  defraud  the  saidG.  R.  of  the 
said  bills  of  exchange.     Whereas,  in  truth  and  in  fact,  he  the  said 
H.  P.  at  the  time  of  making  the  said  false  pretence,  well  knew  that 


(<?)  It  has  been  holen,  that  a  basket  is  sufficiently  described  as  a 
parcel  within  the  statute.  It  was  also  holen,  that  if  money,  (as  in 
this  case)  be  obtained  from  the  servant,  who  had  money  of  his  master 
in  hand  at  the  time,  it  'may  be  well  laid  to  be  the  property  of  the 
latter ;  but  if  he  had  not  money  enough  of  his  employer  in  his  hands 
at  the  time,  such  master  cannot  be  stated  to  be  the  person  defrauded. 
1  Campb.  212.  and  ante,  p.  189. 
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he  could  not  get  the  said  bills  of  exchange  discounted  by  any  friend 
of  him  the  said  H.  P.  at  the  India  House,  and  whereas  in  truth  and 
in  fact,  at  the  time  of  the  making  the  said  false  pretence  as  afore- 
said, he  the  said  H.  B.  well  knew  that  he  was  utterly  unable  to  dis- 
count, or  get  discounted,  the  said  bills  of  exchange  for  the  said  G.  R. 
and  whereas  in  truth  and  in  fact,  at  the  time  of  making  the  said  false 
pretence  as  aforesaid,  he  the  said  H.  P.  did  not  intend  to  discount, 
or  to  get  discounted,  the  said  bills  of  exchange  for  "the  use  of  the 
said  G.  R.  or  to  pay  over  the  proceeds  of  the  said  bills  of  exchange 
to  the  said  G.  R.  but  on  the  contrary  then  and  there  intended  fraudu- 
lently to  cheat  and  defraud  the  said  G.  R.  of  the  same,  against  the  form 
of  the  statute,  &c.  and  against  the  peace,  &c.  (A  second  count  was 
added  like  the  first,  except  in  stating  the  false  pretence  to  be  that  defendant 
would  get  the  said  bills  discounted  and  immediately  pay  over  the  proceeds 
thereof  to  the  prosecutor.) 

Trial.  Trial. — In  prosecutions  under  the   former  statutes  a 

failure  of  justice  sometimes  arose  by  reason  of  the  evi- 
dence shewing  that  the  goods  or  monies  were  obtained 
under  circumstances  amounting  to  larceny ;  and,  in  such 
case,  as  the  misdemeanor  merged  in  the  felony,  the  pri- 
soner was  entitled  to  an  acquittal.  To  remedy  this  evil, 
the  late  act  provides,  that  in  such  case  the  offender  shall 
not  be  acquitted;  but  it  does  not  proceed  to  state  that  he 
shall  be  convicted  of  any  or  what  offence.  On  this  omis- 
sion, a  learned  judge  is  said  to  have  lately  held  on 
a  trial  at  the  Old  Bailey,  that  be  could  only  discharge 
the  jury,  and  accordingly  adopted  that  course,  by  which 
the  prisoner  escaped  altogether;  as  it  is  expressly  pro- 
vided, that  he  snail  not  afterwards  be  prosecuted  for ' 
larceny.  The  general  impression,  however,  seems  to  be 
against  this  ruling ;  and  that  the  prisoner  may,  under  such 
circumstances,  be  convicted  on  the  indictment  which  the 
jury  are  charged  to  determine. 

§  6.    COIN — MISDEMEANORS    AFFECTING. 

Hfence.  Offence.  —  The   higher  offences  relating  to    the   coin, 

amounting  to  treason,  are  not  within  the  jurisdiction  of 
the  Court  of  Quarter  Sessions ;  and  those  amounting  to 
felony  are  usually  remitted  to  the  assizes.  The  offences 
of  uttering  counterfeit  coin,  and  of  procuring  it  with  intent 
to  utter,  are,  however,  frequently  prosecuted  at  sessions, 
and  are  therefore  fit  for  introduction  in  this  place. 
5  Geo.  2  c.  as.  The  15  Geo.  2.  c.  28.  s.  2.  enacts,  that  if  any  person 
2-  shall  utter  or  tender  in  payment  any  false  or  counterfeit 

money,  knowing  the  same  to  be  false  or  counterfeit,  to  any 
person  or  persons,  and  shall  be  thereof  convicted,  he  shall 
suffer  six  months'  imprisonment,  and  find  sureties  for  good 
behaviour  for  six  months  more ;  and  on  conviction  for  a 
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second  x>ffence,  shall  suffer  two  years'  imprisonment,  and 
find  sureties  for  two  years  more ;  and,  on  conviction  for  a 
third  offence,  shall  be  adjudged  guilty  of  felony,  without 
benefit  of  clergy*  And  the  third  section  enacts,  "  Thatif**** 
any  person  shall  utter  or  tender  in  payment  any  false  or 
counterfeit  money,  knowing  the  same  to  \>e  false  or  coun- 
terfeit, to  any  person  or  persons,  and  shall,  either  the  same 
day  or  within  the  space  of  ten  days  then  next,  utter  or 
tender  in  payment  any  more  or  other  false  or  counterfeit 
money,  knowing  the  same  to  be  false  or  counterfeit,  to  the 
same  person  or  persons,  or  to  any  other  person  or  persons. 
or  shall,  at  the  time  of  such  uttering  or  tendering,  have 
about  him  or  her,  in  his  or  her  custody,  one  or  more  piece 
or  pieces  of  counterfeit  money  besides  what  was  so  uttered 
or  tendered,  then  such  person  so  uttering  or  tendering  the 
same  shall  be  deemed  and  taken  to  be  a  common  utterer 
of  false  money,  and,  being  thereof  convicted,  shall  suffer  a 
year's  imprisonment,  and  shall  find  sureties  for  his  or  her 
good  behaviour  for  two  years  more,  to  be  computed  from 
the  end  of  the  said  year ;  and  if  any  person,  having  been 
once  so  convicted  as  a  common  utterer  of  false  money, 
shall  afterwards  again  utter  or  tender  in  payment  any 
false  or  counterfeit  money  to  any  person  or  persons, 
knowing  the  same  to  be  false  or  counterfeit,  then  such 
person,  being  thereof  convicted,  shall,  for  such  second 
offence,  be  and  is  hereby  adjudged  to  be  guilty  of  felony, 
without  benefit  of  clergy."  When  a  second  offence  under 
this  act  is  prosecuted  in  another  county  from  that  where 
the  first  conviction  took  place,  the  certificate  of  the  clerk 
of  assize  or  clerk  of  the  peace,  of  a  transcript  of  the  re- 
cord, explaining  in  few  words  the  effect  of  the  conviction, 
will  be  sufficient  proof  of  the  former  conviction.(/)  The 
mention  of  the  clerk  of  the  peace  in  this  clause  clearly 
indicates  that  the  sessions  have  jurisdiction  to  try  offenders 
under  its  provisions. 

This  act,  mentioning  counterfeit  money  generally,  is  Act  does  not  cr- 
confined  to  gold  and  silver  money,  and  does  not  extend  to  tendtoc°pper 
copper  coin,  (g)  -  Its  words  being  in  the  disjunctive,  "  utter  '   ey* 
or  tender  in  payment,"  extend  to  cases  where  there  is  an 
uttering  without  a  tender  in  payment,  as  by  the  common 
trick  of  ringing  the  changes,  (A)     The  guilty  knowledge,  Ringing  the 
which  is  of  the  very  essence  of  the  charge,  may  be  proved  change*. 


i 


f)  15  Geo.  2.  c.  28.  s.  9. 

g)  The  King  v.  Cirwan,  2  Leach,  834,  note  (a). 
(h)  The  King  v.  Franks,  2  Leach,  64*. 
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by  shewing  other  counterfeit  coin  in  the  possession  of  the 
prisoner,  and  other  utterings  by  him  of  counterfeit  coin, 
although  they  are  not  charged  in  the  indictment.(i)  When 
several  are  present  with  a  common  purpose  at  the  uttering 
of  counterfeit  money,  all  may  be  indicted  as  principals ; 
but  an  associate  not  present  is  not  liable  to  be  convicted, 
although  he  is  a  party  in  the  scheme,  and  has  other  bad 
money  about  him  for  the  purpose  of  uttering. 

Indictments* 

Indictment  for  That  A.  B.  on  &c.  at  &c.  one  piece  of  false  and  counterfeit 
uttering  a  coun-  money,  made  and  counterfeited  to  the  likeness  and  similitude  of  a 
terfeit  shilling,  piece  of  good  and  lawful  and  current  money  and  silver  coin  of  this 
on  15  Geo.  2.  realm  called  a  shilling,  as  and  for  a  piece  of  good,  lawful,  and  cur- 
rent money  and  silver  coin  of  this  realm  called  a  shilling,  unlawfully, 
unjustly,  and  deceitfully  did  utter  ( j)  to  one  C.  D. ;  he  the  said 
A.  B.  at  the  time  when  he  so  uttered  the  said  piece  of  false  and 
counterfeit  money,  then  and  there  well  knowing  the  same  to  be  false 
and  counterfeit,*  against  the  form  of  the  statute,  &c.  and  against 
the  peace,  &c. 


c.  28.  s.  2. 


Indictment  for 
misdemeanor  in 
uttering  counter- 
feit shillings 
twice  or  more 
within  ten  days, 
under  15  Geo.  2 
c*  *8.  S.  S« 


Third  utterinsr. 


(State  the  first  uttering  precisely  as  in  the  preceding  form,  to  the  *.) 
And  that  he  the  said  A.  B.  on  the  same,  &c.  at  &c.  aforesaid,  one 
other  piece  of  false  and  counterfeit  money,  made  and  counterfeited 
to  the  likeness  and  similitude  of  a  piece  of  good,  lawful,  and  current 
money  and  silver  coin  of  this  realm  called  a  shilling,  as  and  for  a 
piece  of  good,  lawful,  and  current  money  and  silver  coin  of  this 
realm  called  a  shilling,  unlawfully,  unjustly,  and  deceitfully  did 
utter  to  one  E.  F.  he  the  said  A.  B.  at  the  time  when  he  so  uttered 
the  said  last  mentioned  piece  of  false  and  counterfeit  money  then  and 
there  well  knowing  the  same  to  be  false  and  counterfeit.  And  that 
the  said  A.  B.  within  the  space  of  ten  days  next  after  he  so  uttered 
the  said  first  mentioned  piece  of  false  and  counterfeit  money,  and 
also  within  the  same  space  next  after  he  so  uttered  the  said  secondly 
above  mentioned  piece  of  false  and  counterfeit  money  as  aforesaid, 
to  wit,  on  &c.  at  &c.  one  other  piece  of  false  and  counterfeit  money, 
made  and  counterfeited  to  the  likeness  and  similitude  of  a  piece  of 
good,  lawful,  and  current  money  and  silver  coin  of  this  realm  called 
a  shilling,  as  and  for  a  piece  of  good,  lawful,  and  current  money  and 
silver  coin  of  this  realm  called  a  shilling,  unlawfully,  unjustly,  and 
deceitfully  did  utter  to  one  G.  H.  he  the  said  A  B.  at  the  time 
when  he  so  uttered  the  said  last  mentioned  piece  of  false  and  coun- 
terfeit money,  then  and  there  well  knowing  the  same  to  be  false  and 
counterfeit,  against  the  form,  &c  and  against  the  peace,  &c.  (Je) 


(i)  The  King  v.  Wiley  and  Haines,  2  Leach,  983. 

(j)  This  will  suffice  without  adding  "  and  tender  in  payment," 
ana,  for  the  same  reason,  it  will  suffice  to  allege  a  tender  in  payment 
without  an  uttering ;  see  the  King  v.  Franks,  2  Leach,  644. 

^  (Ar)  In  order  to  enable  the  court  to  pass  the  aggravated  sentence 
given  by  the  act  for  uttering  several  times  within  ten  days,  the 
several  utterings  must  all  be  set  forth  in  one  count ;  if  they  be  stated 
in  several  counts  as  distinct  offences,  the  court  can  only  give  judg- 
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{State  the  uttering  as  ante  to  the  asterisk,) — And  that  he  the  said  Indictment 
A.  B.,  at  the  time  when  he  so  Uttered  the  said  piece  of  false  and  foramwde- 
counterfeit  money  as  aforesaid,  to  wit,  on  &c.  at  &c.   had  about  meanor,  on  1 5 
him  the  said  A.  B.  in  the  custody  and  possession  of  him  the  said  Greo«2«c»88. 
A.  B.  one   other  piece  of  false  and  counterfeit  money,  made  and  §* s*  or  "N™1* 
counterfeited  to  the  likeness  and  similitude  of  a  piece  of  good,  lawful,  ?  *ounterrm 

,-___  J *  T         »t  •  t*    «1    •  1  11         1  1  A  /•  Hill I- 1 


■crown, 


and  current  money  and  silver  coin  of  this  realm  called  an  half-crown,  havinir  another 
he  said  A.  B.  then  and  there  well  knowing  the  said  last-mentioned  in  po„eBsion. 
piece  of  false  and  counterfeit  money  to  t>e  false  and  counterfeit, 
against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 


That  at  the  General  Quarter  Sessions  of  the  Peace,  holden  at,  &c.  Indictment  for  a 
(here  recite  the  record  of  the  conviction  in  the  past  tense  to  the  end  J  as  second  offence, 
by  the  record  thereof  more  fully  and  at  large  appears;  which  said  in  uttering coun- 
judgment  still  remains  in  full  force  and  effect,  and  not  in  any  wise  terfeit  money 
reversed  or  made  void.     And  the  jurors  first  aforesaid,  upon  their  oath  *fter  a  conv,c" 
aforesaid,  do  further  present  that  the  said  A.  B.  late  of  &c.  afterwards, 
after  he  had  been  so  convicted  as  aforesaid,  and  while  the  said  judg- 
ment so  remained  in  force  as  aforesaid,  to  wit,  on,  &c.  one  other  piece  of 
false  and  counterfeit  money  made  and  counterfeited  to  the  likeness  and 
similitude  of  a  piece  of  good,  lawful,  and  current  money  and  silver 
coin  of  this  realm  called  a  shilling,  as  and  for  a  piece  of  such  good, 
lawful,  and  current  money  and  silver  coin  of  this  realm  called  a  shil- 
ling, then  and  there  falsely  and  deceitfully  did  utter  to  one  G.  H.  he 
the  said  A.  B.  at  the  time  he  so  uttered  the  said  last-mentioned  piece 
of  false  and  counterfeit  money  as  aforesaid,  then  and  there  well  know- 
ing the  same  to  be  false  and  counterfeit ;  against  the  form,  &c.  and 
against  the  peace,  &c. 


That    P.  Q.  on  &c.   at  &c.  unlawfully   did  obtain   and  procure  Indictment 
and  receive  into  the  custody  and  possession  of  him  the  said  P.  Q.  for  a  misde- 
divers,  to  wit,  seven  pieces  of  false  money,  made  of  mixed  base  n,e^nor  in  Pro- 
metals,  counterfeited  to  the  likeness  and  similitude  of  good,  lawful,  ™"n&  C0UDt.ef- 
and  current  silver  monies  and  coins  of  this  realm  called  sixpences,  intentT^tT1 
he  the  said  P.  Q.  then  and  there  when  he  so  obtained,  and  procured,  jt#  /*      u  er 
and  received  the  same,  well  knowing  the  said  pieces  of  money  so 
counterfeited  to  the  likeness  and  similitude  of  good,  and  lawful,  and 
current  money  and  coins  of  this  realm  called  sixpences,  to  have  been 
false  and  counterfeit  as  aforesaid,  with  an  intent  unlawfully  to  utter 
and  pay  the  said  pieces  of  false  and  counterfeit  money  to  the  subjects 
of  our  said  Lord  the  King ;  against  the  peace,  &c. 


ment  for  six  months'  imprisonment  under  section  2;  the  King  v. 
Martin,  2  Leach,  923.  But  it  is  not  necessary  to  allege  in  the  in- 
dictment that  the  offender  was  a  common  vtterer,  as  that  is  a  mere 
conclusion  of  law;  the  King  v.  Smith,  2  Bos.  and  Pul.  127. 

(J)  The  mere  possession  of  counterfeit  money  is  not  per  se  an 
offence,  because  it  is  not  an  act ;  but  the  procuring  it  with  intent  to 
utter,  is  an  offence  at  common  law,  and  the  possession  of  a  quantity 
under  suspicious  circumstances  is  evidence  of  such  procurement.  See 
ante,  in  this  chapter,  §  1. 
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to 
&»  of  eoapouufine  a  cfeuge  of  felony^*  high 
awaaor,  subjecting  the  party  woo  comma**  tt  to 
nKOtand  rae.(i)  Formerly  it  was  though*  to 
the  offender  an  accessary  to  dhe  QOCTial  crime  ;  bat  this 
construction  hag  not  prevailed  in  modem  times*  (as)  It  is 
abo  a  misdemeanor  to  receive  money  for  compounding  a 
prosecution  for  misdemeanor,  or  a  criminal  tnfonaatioo, 
without  leave  of  die  coart  in  which  the  proceeding  is 
depending; (a)  bat  thai  pernrimon  is  suauuiauii  ^■■■Ifd 
in  cases  of  personal  miuiy-  The  coanpounthngr  penal 
actions  witbortfere  of  W  court  b  ^Tp^SbiT^r 
Ae  statute  18  Ehz.c.5.  s.  3  and  4.  with  die  forfeiture  of 
1W,  half  to  die  party  grieved  and  half  to  the  crown,  and 
with  exposure  in  the  pillory  ;  for  which  imprisonsamt  has 
been  recently  substituted.  Bat  this  act  does  not  apply  to 
informations  for  offences  cognizable  only  before  magis- 
trates ;  and,  therefore,  an  indictment  for  compounding  such 
an  offence  was  holden  bad  in  arrest  of  judgment,  (o) 


That  one  A.B*  late  tr&cw&c.  with  face  and  anas,  at  Ac 
suVer  spoon  of  the  Tame  of  fire  sJrilsugi,  of  the  goods  and  chattels 
hUmj.  «f  one  CD.  then  and  there  bciD^  ib«Dd,  feknoously  dki  «t^  tal^ 

sad  carry  away,  against  the  peace  of  our  Lord  the  King;,  Ms  crown 
sad  dignity.  And  that  the  C.  D.  late  of  eVe-  well  knowing;  the  pre- 
mises, hot  unlawfully  and  unjustly  coatrirmg  and  intending  to 
prevent  the  due  course  of  law  in  this  behalf,  and  to  procure  the  said 
A*  B.  to  escape  with  impunity,  afterwards,  to  wit,  on  &c  at  Arc 
unlawfully  and  unjustly,  and  fir  the  sake  of  wicked  lucre,  did  com- 
pound the  said  felony  with  the  said  A.B.  and  did  then  and  there 
exact,  receire,  and  hare  of  the  said  A.  B.  fire  pounds  in  monks 
numbered  for  and  as  a  reward  for  compounding  for  the  safll  felony, 
and  for  desisthur  from  all  prosecution  of  the  said  A-  B.  for  the  felony 
aforesaid,  and  mat  the  said  C.  D.  on  &c  at,  &c.  did  thereupon  desist 
and  from  that  time  hitherto  hath  desisted  from  all  prosecution  of  the 
said  A*  B,  for  the  felony  aforesaid,  to  the  great  hindrance  of  public 
justice,  and  against  the  peace,  &c. 


tafafffMit  ior  That  one  A.  B.  late  of,  &c.  heretofore,  to  wit,  on  &c.  prosecuted 
mrmptmnMnt  an  out  of  the  court  of  our  said  Lord  the  King,  before  the  King  himself, 
frStftt*  np&mt  the  same  court  then  being  at,  &c.  a  certain  writ  of  our  said  Lord  the 
s  prim!  il*t«u.  King,  called  a  latitat,  against  one  C.  D.  directed  to  the  sheriff  of 
W  — —  whereby  the  said  sheriff  was  commanded  that,  &c  {here 


(!)  1  Hale,  64,6,  619 ;  2  Hale,  400.  (m)  4  Bla.  Com.  134. 

(n) 'Collins  v.  Blanton,  2  Wils.  341—9;  Edgecomb  v.  Rodd.  5 
East,  R.  298.  302/ 
(o)  The  King  v.  Crisp,  1  B.  and  A.  282. 
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recite  the  writ)  and  the  jurors,  &c.  that  the  said  writ  so  sued  out  as 
aforesaid,  by  the  said  A*  B.  was  by  him  sued  out  with  intent  to  de- 
clare against  the  said  C  D.  in  the  same  court  in  a  certain  plea  of 
debt  for  a  certain  penalty  supposed  to  have  been  incurred  by  the  said 
C.  D.  by  reason  of  his  the  said  C.  D.  having  before  that  time  caused 
a  certain  waggon  of  him  the  said  C.  D.  drawn  by  more  than  four 
horses,  to  wit,  eight  horses,  to  travel  and  pass  upon  a  certain  turnpike 
road  in  the  parish  of  H.  in  the  said  county  of  W.  the  fellies  of  the 
wheel  of  the  same  waggon,  at  the  time  the  same  so  passed  along  the 
same  road,  being  of  less  breadth  and  gage  than  three  inches  from  side 
to  side,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided. And  the  jurors,  &c.  that  the  said  A  B.  being  a  person  of  an 
evil  disposed  mind,  and  not  regarding  the  statute  in  that  case  made 
and  provided,  on  &c.  at&c.  unlawfully  and  unjustly,  and  for  the  sake 
of  wicked  lucre,  did  take  upon  himself  to  compound  and  agree  with 
the  said  C.  D.  for  the  said  offence,  without  the  order  or  consent  of  the 
said  court  (p)  of  our  said  Lord  the  King  before  the  King  himself,  out  of 
which  same  court  the  said  writ  against  the  said  C*  D.  was  so  sued  out 
as  aforesaid,  and  then  and  there  did  exact,  receive  and  have  of  and 
from  the  said  C.  D.  a  large  sum  of  money,  to  wit,  five  pieces  of  gold 
coin,  of  the  proper  coin  of  this  kingdom,  called  guineas,  of  the  value 
of  6L  6s.  of  lawful  money  of  Great  Britain,  as  and  for  a  reward  for 
compounding  with  the  said  C.  D.  for  the  said  offence,  and  desisting 
from  further  prosecuting  his  said  suit,  against  the  form,  &c  and 
against  the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  A.  B.  being  an  evil  disposed  Second  count, 
person,  and  disregarding  the  statute  in  that  case  made  and  pro- 
vided, on  &c.  at  &c.  by  colour  and  pretence  of  a  certain  process 
before  that  time  by  him  taken  out,  and  prosecuted  out  of  the  court 
of  our  said  Lord  the  King  before  the  King  himself,  against  the 
said  C.  D.  for  and  on  account  of  a  certain  offence  supposed  to  have 
been  committed  by  the  said  C.  D.  in  this,  to  wit,  that  the  said  C.  D. 
had  before  that  time  caused  a  certain  waggon  of  him  the  said 
C  D.  drawn  by  more  than  four  horses,  to  wit,  by  five  horses,  to 
travel  and  pass  upon  a  certain  turnpike  road  in,  &c.  the  fellies  of  the 
wheels  of  the  same  waggon,  at  the  time  the  same  so  passed  along  the 
said  road,  being  of  less  breadth  and  gage  than  nine  inches,  from  side 
to  side,  contrary  to  a  certain  statute  in  that  case  made  and  provided, 
he  the  said  A.  B.  unlawfully  and  unjustly,  and  for  the  sake  of  wicked 
lucre,  did  take  upon  himself  to  make  composition  with  the  said  C.  D. 
for  the  said  last-mentioned  offence,  and  did  then  and  there  take  and 
receive  of  and  from  the  said  C.  D.  a  large  sum  of  money,  to  wit,  five 
pieces  of  gold  coin  of  the  proper  coin  of  this  kingdom,  called  guineas, 
of  the  value  of  51.  5s.  of  lawful  money  of  Great  Britain,  as  and  for  a 
reward  for  his  the  said  A.  B/s  desisting  and  forbearing  to  prose- 
cute the  said  C.  D.  for  the  said  last-mentioned  offence,  without  the 
order  and  consent  of  the  said  court  of  our  said  Lord  the  King,  for 
that  purpose  had  and  received,  against  the  form  of  the  statute, 
&c.  and  against  the  peace,  &c. 

And  the   jurors,  &c.    that  the  said  A.  B.    on   &c.  at  &c.  upon  Third  count, 
colour  and  pretence  of  the  said  C.  D.  having  committed  a  certain 
offence  against  a  certain  penal  law  in  this,  to  wit,  that  the  said 


(p)  W^h  leave  of  the  court  it  may  be  done,  but  the  King's  half  of 
the  composition  must  first  be  paid  ;  Wood  v.  Ellis,  2  Black.  R. 
1154. 
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0.  D.  had  before  that  time  caused  a  certain  waggon  of  him  the 
said  C.  D.  drawn  by  more  than  four  horses,  to  wit,  by  five  horses, 
to  travel  and  pass  upon  a  certain  turnpike  road  in,  &c.  aforesaid, 
the  fellies  of  the  wheels  of  the  same  waggon  at  the  time  the  same 
so  passed  along  the  same  road  being  of  less  breadth  and  gage 
than  nine  inches  from  side  to  side,  contrary  to  a  certain  statute 
in  that  case  made  and  provided,  did  unlawfully  and  for  wicked 
gain's  sake,  and  without  the  order  and  consent  of  any  of  our  said  Lord 
the  King's  courts  at  Westminster,  take  upon  himself  to  make  compo- 
sition with  the  said  C.  D.  for  the  said  supposed  offence  last-mentioned, 
and  did  then  and  there  take  and  receive  of  the  said  C.  D.  a  large  sum 
of  money,  to  wit,  five  pieces  of  gold  coin  of  the  proper  coin  of  this 
kingdom,  called  guineas,  of  the  value  of  51.  5s.  of  lawful  money  of 
Great  Britain  as  and  for  a  reward  for  his  the  said  A.  B/s  forbearing 
to  prosecute  the  said  C.  D.  for  the  said  last-mentioned  supposed 
offence,  against  the  form,  &c.  and  against  the  peace,  &c. 


Indictment  for  That  O.  P.  late  of  &c.  to  wit,  on  &c.  with  force  and  arms  at  &c  upon 
faking  money  to  and  by  colour  and  pretence  of  a  certain  matter  of  ofFence,  then  and 
refrain  from  there  pretended  to  have  been  committed  by  one  Q.  R.  against  a  certain 
laying  an  infor-  penal  law,  i.  e.  by  and  upon  colour  and  pretence  that  the  said  Q.  R. 
mat  ion.  being  a  person  vending  and  exposing  to  sale  foreign  and  British  lace, 

had  not  caused  the  words  "  dealer  in  Foreign  and  British  lace,"  to  be 
painted  or  written  in  large  or  legible  characters  over  the  door  of  the 
said  shop,  but  had  neglected  so  to  do,  against  the  form  of  a  certain 
statute  made  and  passed  in  the  forty-fourth  year  of  the  reign  of  his 
late  Majesty,  intituled  an  act,  &c.  {here  set  forth  the  title  of  the  act,) 
unlawfully,  wilfully,  and  corruptly  did  compound  and  agree  with  the 
said  Q.  R.  who  was  then  and  there  surmised  to  have  offended  against 
the  same  statute  in  manner  aforesaid,  for  the  said  pretended  offence, 
and  did  thereupon  then  and  there  take  of  and  from  the  said  Q.  R.  a 
certain  sum  of  money,  to  wit,  the  sum  of — L  as  and  by  way  of  com- 
position for  the  said  pretended  offence,  and  in  order  to  prevent  an  in- 
formation from  being  laid  against  the  said  Q.  R.  for  the  same,  with- 
out the  consent  of  any  of  his  Majesty's  courts  at  Westminster,  and 
without  any  lawful  authority  for  so  doing,  to  the  great  hindrance  and 
obstruction  of  public  justice,  against  the  form,  &c.  and  against  the 
peace,  &c. 

§   8.    CONSPIRACY. 

Offence  of  The  offence  of  conspiracy  is  more  difficult  to  be  ascer- 

conspiracy.  tained  precisely  than  any  other  for  which  indictment  lies  ; 
and  is,  indeed,  rather  to  be  considered  as  governed  by 
positive  decisions  than  by  any  consistent  and  intelligible 
principles  of  law.  It  consists,  according  to  all  the  autho- 
rities, not  in  the  accomplishment  of  any  unlawful  or  inju- 
rious purpose,  nor  in  any  one  act  moving  towards  that 
purpose ;  but  in  the  actual  concert  and  agreement  of  two 
or  more  persons,  to  effect  something  which  being  so  cow- 
certed  or  agreed,  the  law  regards  as  the  object  of  an  in- 
dictable conspiracy.  There  are  two  classes  of  cases  in 
which  the  criminality  of  such  agreement  is  perfectly 
intelligible  and  obvious — 1,  where   the  object  proposed 
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would,  if  accomplished,  be  a  criminal  offence  in  all  parties 
acting  in  it ;  2,  where,  though  the  ultimate  object  may  be 
lawful,  the  means  by  which  the  parties,  conspirators,  pro- 
pose to  effect  their  purpose  necessarily  involve  in  them  an 
indictable  offence.  Of  the  first  kind  are  conspiring  to 
commit  a  felony  ;  conspiring  to  obtain  money  under  false 
pretences;  conspiring  to  suborn  or  abstract  a  witness; 
where  the  object,  if  carried  into  effect,  would  be  a  substan- 
tive offence,  and  where,  therefore,  concert  is  indictable 
as  an  act  in  itself  tending  to  produce  it.  Of  the  second 
kind,  is  a  conspiracy  to  support  a  cause,  in  itself  just, 
by  false  testimony ;  and  the  same  principle  would  apply 
here;  for,  whether  the  concerted  offence  be  the  end  or  the 
means,  it  is  equally  an  offence,  which,  if  consummated, 
would  subject  the  offenders  to  the  visitation  of  criminal 
justice.  But  it  is  not  easy  to  understand  on  what  principle 
conspiracies  have  been  holden  indictable  where  neither 
the  end  nor  the  means  are,  in  themselves,  regarded  by  the 
law  as  criminal,  however  reprehensible  in  point  of  morals. 
Mere  concert  is  not  in  itself  a  crime  ;  for  associations  to 
prosecute  felons,  and  even  to  put  laws  in  force  against 
political  offenders,  have  been  holden  legal,  (q)  If,  then, 
there  be  no  indictable  offence  in  the  object :  no  indictable 
offence  in  the  means ;  and  no  indictable  offence  in  the 
concert,  in  what  part  of  the  conduct  of  the  conspirators  is 
the  offence  to  be  found  ?  Can  several  circumstances,  each 
perfectly  lawful,  make  up  an  unlawful  act  ?  And  yet  such 
is  the  general  language  held  on  this  subject,  that  at  one 
time  the  immorality  of  the  object  is  relied  on ;  at  another, 
the  evidence  of  the  means ;  while,  at  all  times,  the  concert 
is  stated  to  be  the  essence  of  the  charge ;  and  yet  that 
concert,  independent  of  an  illegal  object  or  illegal  means, 
is  admitted  to  be  blameless. 

The  utmost  limit  of  the  modern  doctrine  of  conspiracy 
seems  to  be  reached  in  the  decisions  respecting  concerted 
disapprobation  of  a  performer  or  a  piece  at  the  theatre. 
The  case  of  Macklin  is  well  known,  on  whose  prosecution 
several  persons  were  committed  for  hissing  him  on  his 
appearance  in  one  of  Garrick's  favourite  characters ;  and, 
in  accordance  with  this  precedent,  Sir  James  Mansfield  is 
said  to  have  expressed  himself  in  the  case  of  Clifford  v. 
Brandon,  2  Campb.  369,  in  the  following  terms : — "  The 
audience  have  certainly  a  right  to  express  by  applause  or 


(a)  The  King  v.  Murray  and  others,  tried  before  Abbott,  C.  J.  at 
uudhall, 


Guildhall,  1823. 
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hisses  the  sensations  of  the  moment ;  and  nobody  has  ever 
hindered  or  would  ever  question  the  exercise  of  that  right. 
But,  if  any  body  of  men  were  to  go  to  the  theatre  with  the 
settled  intention  of  hissing  an  actor  or  damning  a  piece, 
there  can  be  no  doubt  such  a  deliberate  and  preconcerted 
scheme  would  amount  to  a  conspiracy,  and  that  the  per- 
sons concerned  in  it  might  be  brought  to  punishment.'9 
In  this  case,  the  act  is  lawful;  the  means  are  lawful; 
the  motive  may  be  even  laudable,  as  if  a  notoriously  im- 
moral piece  were,  announced,  and  the  parties  determined 
to  oppose  it ;  and  yet  the  concert  alone  makes  the  crime. 
It  is  extremely  difficult  to  understand  this,  unless  concert 
be  a  crime ;  and  still  more  difficult  to  reconcile  it,  or  many 
other  of  the  cases,  to  the  decision  of  the  case  of  "  The 
King  v.  Tanner/'  13  East,  228 ;  where  it  was  holden  that 
an  indictment  would  not  lie  for  a  conspiracy  to  enter  a 
preserve  for  hares,  the  property  of  another,  for  the  purpose 
of  snaring  them  in  the  night  time,  and  with  offensive 
weapons,  Lord  Ellenborough  observing, — "  I  should  be 
sorry  to  have  it  doubted,  whether  persons  agreeing  to  go 
and  sport  upon  another's  ground,  in  other  words,  to  com- 
mit a  civil  trespass,  should  be  thereby  in  peril  of  indict- 
ment for  an  offence  which  would  subject  them  to  infamous 
punishment."  Here  the  object  was  as  much  illegal  as  any 
object  can  be  which  is  not  in  itself  indictable,  and  the  act 
concerted,  that  of  going  armed  at  night  to  destroy  game, 
so  dangerous  to  the  public,  that  it  has  since  been  made 
punishable  with  transportation ;  and  yet  this,  according  to 
the  doctrine  of  Lord  Ellenborough,  was  not  the  object  of 
an  indictable  conspiracy,  because  it  was  only  a  civil  tres- 
pass. On  the  principle  of  this  decision,  it  is  difficult  to 
understand  how  many  of  the  cases  of  conspiracy  can  be 
sustained ;  as  that  of  conspiracy  to  seduce  a  young  lady ; 
for  the  object  in  itself,  however  immoral,  would  be  only 
.the  subject  of  an  action  on  the  case  at  the  suit  of  the 
father. (?)  And  yet  this  has  been  holden  indictable,  al- 
though no  artifice  was  employed,  and  the  lady  was  a 
willing  participator  in  the  elopement  planned  by  the 
defendants,  (s) 

Without,  therefore,  attempting  the  hopeless  task  of 
deducing  all  the  instances  in  which,  according  to  the  au- 
thorities, indictments  will  lie  for  conspiracies,  from  any 


M  The  King  v.  Lord  Grey  and  others,  3  St.  Trial.  M9. 

(*)  Id.  ibid. ;  see   also  the  King  v.  Delaval  and  others,  3  £urr. 


R.  1434. 
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fixed  principles,  we  will  enumerate  the  most  important 
heads  of  offence  on  which  convictions  have  been  sup- 
ported. 

It  may,  then,  be  taken  on  the  authorities,  that  indict- 
ments will  lie  for  the  following  conspiracies. 

1.  All  conspiracies  to  commit  felony  or  indictable  mis- 
demeanors, whether  the  object  be  effected  or  not,  and 
whether  or  not  any  steps  be  taken  towards  its  completion 
beyond  the  conspiracy. 

2.  All  conspiracies  to  effectuate  a  purpose,  whether 
lawful  or  unlawful,  by  means  involving  crime ;  as  a  con*- 
spiracy  to  prosecute  any  one  by  false  witnesses,  which 
was,  in  fact,  the  only  crime  treated  as  a  conspiracy  by 
the  old  writers,  and  from  which  the  law  has  gradually  been 
extended  by  the  courts,  (t) 

3.  Conspiracies  tending  directly  to  injure  the  public 
or  any  large  body  of  men  ;  as  to  raise  the  prices  of  the 
funds  by  false  rumours ;  (u)  or  by  magistrates  to  present 
a  false  certificate  that  a  road,  under  indictment,  is  in 
repair,  (v) 

4.  Conspiracies  affecting  public  trades ;  as  combina- 
tions  among  workmen  to  raise  their  wages ;  concerted 
schemes  to  sell  unwholesome  provisions ;  (w)  and  schemes 
to  carry  on  an  extensive  system  of  swindling,  (x) 

5.  Conspiracies  wrongfully  to  prejudice  another  by  the 
use  of  some  falsity,  though  neither  the  injury  nor  the 
falsity  would  be  indictable  in  themselves ;  and  this,  whe- 
ther the  injury  be  calculated  to  affect  the  person,  the  pro- 
perty, or  the  character,  (y)  Thus,  a  conspiracy  to  destroy 
the  reputation  of  an  individual  \by  imputing  mere  immo- 
rality ;  (z).  to  charge  a  man  falsely  as  the  father  of  a 
bastard  child  ;  (a)  to  set  up  a  fictitious  claim  to  an  estate, 
and  marry  under  feigned  names  in  order  to  give  a  colour 
to  the  title ;  (b)  and  to  defraud  an  individual  of  money  by 
wilfully  misrepresenting  facts  or  concealing  truth  ;  are  in-? 
dictable  as  conspiracies.  But  no  indictment  will  lie  for 
conspiring  to  give  a  false  warranty,  without  actual  proof 
that  the    parties    concerted   to  effect  a   fraud,  and  not 

(/)   3  Inst.  143. 

(n)  The  King  v.  De  Berenger,  Lord  Cochrane,  and  others,  3  M. 
and  S.  67. 

(v)  The  King  v.  Mawbey  and  others,  6  T.  R.  619 — 638. 
(w)  The  King  v.  Macarty  and  Forderburgh,  2  Lord  Ray.  1179. 
(x)  The  King  r.  Roberts,  1  Campb.  399. 
ry)  Hawk.  b.  1.  c.  72.  s.  2.  (z)  1  Bla.  Rep.  392. 

df  The  King  v.  Armstrong,  1  Ventr.  301. 
*A)  The  King  v.  Robinson,  1  Leach,  39. 
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merely  that  they  took  on  themselves  to  make  assertions 
severally  which  proved  to  be  groundless,  (c) 

6.  Conspiracies  to  effect  any  flagrant  immorality,  as 
the  seduction  of  a  young  lady  from  her  father,  (d) 

7.  Conspiracies  by  parish  officers  to  procure  by  sinister 
means  unsuitable  marriages  between  paupers,  in  order  to 
discharge  one  parish  and  charge  another,  have  been  held 
indictable,  not  only  on  the  ground  of  the  injury  done 
to  the  parish  charged,  but  the  profanation  of  the  marriage 
tie.  (e)  But  where  a  young  man  belonging  to  one  parish 
had  gotten  with  child  a  young  woman  belonging  to  an- 
other, and  the  parish  officers  of  the  woman's  parish  gave 
the  man  two  guineas  to  marry  her,  with  the  consent  of 
his  father,  and  both  parties  were  willing  to  marry,  it  was 
holden  by  Buller,  J.  that  no  indictment  for  conspiracy  could 
be  supported.(^) 

8.  Conspiracies  to  express  a  preconcerted  disapproba- 
tion of  an  actor  or  dramatic  performance  exhibited  on  the 
public  stage,  (g) 

indictment.  Indictment. — The  offence  of  conspiracy,  from  its  nature, 

cannot  be  committed  by  one  alone  ;  and  therefore  a  hus- 
band and  wife  cannot  be  indicted  for  conspiracy  without 
others.  (A)  But  if  two  or  more  persons  are  indicted,  and 
one  only  can  be  found,  he  may  be  convicted  of  conspiring 
with  his  associates  while  they  remain  untried,  (t)  And 
even  where  the  other  defendant  has  pleaded  and  is  alive, 
but  has  not  been  tried,  a  verdict  or  guilty  of  conspiring 
with  him  may  be  sustained,  and  judgment  given  on  it, 
although  it  is  possible  that  he  may  afterwards  be  acquit- 
ted, (j)  A  man  may  also  be  convicted  of  conspiracy  with 
persons  unknown,  if  the  evidence  will  sustain  such  an  alle- 
gation, (k)  Counts  for  other  misdemeanors  may  be  joined 
with  counts  for  conspiracy ;  and,  in  fact,  counts  alleging 
the  commission  of  an  offence  are  often  added  to  others  for 
a  conspiracy  to  effect  it. 

Where  the  object  of  a  conspiracy  is  in  itself  illegal,  it  is 
not  necessary  to  state  the  means  by  which  it  was  proposed 


■% 


The  King  v.  Py  well  and  others,  1  Stark.  Rep.  432. 
The  King  v.  Lord  Grey  and  others,  3  St  Tr.  519. 

e)  The  King.  v.  Tarrant,   4  Burr.  2106 ;  the  King  v.  Herbert, 

last,  P.  C.  461 ;  the  King  v.  Compton,  Cald.  246. 

/)  The  King  v.  Fowler,  1  East,  P.  C.  461. 
rg)  Clifford  v.  Brandon,  2  Campb.  369. 

h)  Hawk.  b.  1.  c.  72.  s.  8. 
x«)   The  King  v.  Kimenby,  1  Strange,  193. 
(j)  The  King  v  Cooke,  5  B.  and  C.  538. 
0c)  The  King  v.  Scott,  3  Burr.  R.  1262. 
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to  accomplish  the  purpose.  (/)  And  it  has  even  been 
holden  that  an  indictment  charging  the  defendants  with 
conspiring  "  by  divers  false  pretences  and  subtle  means 
and  devices  to  obtain  from  A.  divers  large  sums  of  money, 
and  to  cheat  and  defraud  him  thereof/'  is  sufficient, 
without  specifying  any  of  the  "  pretences,  means,  or  de- 
vices." (m)  As  the  gist  of  the  offence  is  the  conspiracy,  it  is 
never  necessary,  though  usual,  to  state  any  overt  act  done 
in  pursuance  of  the  conspiracy ;  and  counts  omitting  such 
statement  should  always  be  inserted.  (n) 

The  offence  of  conspiracy  is  cognizable  by  the  Court  Offence  cognia- 
of  Quarter  Sessions;  as  a  conspiracy  is  holden  to  be  ableat8e§,iont- 
trespass ;  and  trespasses  are  indictable  at  sessions,  though 
not  committed  with  force  and  arms.(o) 

■ 

Indictments  for  conspiracy. 

That  A.  B.  late  of  &c.  {here  state  the  names  and  additions  of  all  General  outline 
the  defendants)  being  persons  of  evil  minds  and  dispositions,  on,  &c.  of  M  indictment 
with  force  and  arms,  at,  &c.  (the  venue){p)  unlawfully  and  wickedly  for  conipiracy. 
{or,    if  the  conspiracy  be  malicious,  say,  (C  falsely  and  maliciously ") 
did  conspire,  combine,  confederate,  and  agree  together,  (q)  to  {here 
state  the  object  of  the  conspiracy ,  as  in  the  following  precedents).     And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  A.  B.  &c.  in  pursuance  of  and  according  to  the  said 
conspiracy,  combination,  confederacy,  and  agreement  between  them 
the  said  A.  B.  &c.  as  aforesaid,  had,  did,  (r)  on  &c.  at  &c.  {the 
place  where  the  overt  act  took  place)  (here  set  out  the  overt  acts  of  con- 
spiraey)  against  the  peace  of  our  said  Lord  the  King,  his  crown,  and 
dignity.     {Add  a  second  count,  stopping"  at  the  statement  of  the  con-. 
piracy,  omitting  the  overt  acts,  and  concluding  as  above*) 


That  A.  B.  late  of  &c.  {and  others,  setting  out  all  their   names  Indictment  at 
and   additions)   being  workmen  and  journeymen  in  the   art,    my s-  common  law  for 
tery,   and  manual  occupation  of  a  wheelwright,   and   falsely   and  a  conspiracy 
fraudulently  conspiring  and  combining  unjustly  and  oppressively  to  among  workmen 
increase  and  augment  the  wages  of  themselves  and  other  workmen  and  t0  *****  tneir 
journeymen  in  the  said  art,  and  unjustly  to  exact  and  extort  great  *■*?  and > leM€n 
sums  of  money  for  their  labour  and  hire  in  their  said  ar*,  mystery,  ™« time  of  la- 
and  manual  occupation  from  the  masters  who  employ  them  therein, 
on  &c  at  &c.  together  with  divers  other  workmen  and  journeymen 


(/)  Eccles's  case  in  note,  13  East,  R.  230. 

(m)  The  King  v.  Gill,  2  B.  and  A.  204. 

(n)  Id.  ibid. ;  The  Queen  v.  Best,  2  Ld.  Raym.  1167. 

(o)  The  King  v.  Russell,  3  Burr.  R.  1320. 

(j>)  The  venue  must  be  laid  where  the  cor,  spiraey  is  entered  into, 
not  where  it  takes  effect.     1  Ld.  Raym.  370. 

{q)  The  fact  of  conspiracy  need  not  be  directly  proved,  but  may 
be  inferred  from  circumstances ;  1  Bla.  R.  392.  * 

(r)  See  above,  as  overt  acts. 
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in  die  same  art,  mystery,  and  manual  occupation,  whose  iiaiiies  so  the 
jurors  aforesaid  are  as  yet  unknown,  unlawfully  did  assemble  and 
meet  together,  and  so  being  assembled  and  met,  did  then  and  there 
unjustly  and  corruptly  conspire,  combine,  confederate,  and  agree 
among  themsehres,  that  none  of  the  said  conspirators  after  the  same 
—  day  of  — —  would  work  at  any  lower  or  lesser  rate  than  fire 
shillings  for  hewing  of  erery  hundred  of  spokes  for  wheels,  and  eight 
shillings  for  making  of  erery  pair  of  hinder  wheels,  for  and  or  on 
account  of  any  master  or  employer  whatsoever  in  the  said  art,  mys- 
tery, and  occupation,  and  also  that  none  of  the  said  conspirators 
would  work  day  work,  or  labour  any  longer  than  from  the  hour  of 
six  in  the  morning  till  the  hour  of  seven  in  the  evening  in  each  day, 
from  thenceforth,  to  the  great  damage  and  oppression  not  only  of 
their  masters  employing  them  in  the  said  art,  mystery,  and  manual 
occupation,  but  also  of  divers  others  of  his  Majesty's  liege  subjects; 
to  the  evil  example,  &c  and  against  the  peace,  &c. 


Indictment  st  That  T.  B.  late  of  &c    (jetting  out  oU  the  names  and  additions) 

common  law  for  together  with  divers  other  evil  disposed  persons,  to  the  number  of 
a  conspiracy  by  one  thousand  and  more,  whose  names  are  to  the  jurors  aforesaid  as 
journeymen  ma-  y^  unknown,  on  Arc.  with  force  and  arms,  at  cVc  being  workmen 
naftctarers.to  ,  and  journeymen  in  the  art,  mystery,  and  manual  occupation  of 
SZa^Tnt  wea™rs,  and  unlawfully  devising  and  intending  unnisdy%ind  op- 
vent<otben>rrom  pressfrely  *°  augment  and  increase  the  wages  of  themselves  and 
working  -  and  for otner  workmen  and  journeymen  in  the  said  art,  mystery,  and 
breaking'open  a  manual  occupation,  and  unlawfully  and  unjustly  to  exact  and 
prison.  extort    great  sums  of  money   for   their  labour  and  hire  in   the 

Second  count  for  said  art,  mystery,  and  manual  occupation,  from  the  masters  who 
the  riot,  &c.  employed  them  therein,  did  unlawfully,  unjustly,  and  corruptly 
combine,  conspire,  consult,  consent,  and  agree  among  themselves 
to  demand,  exact,  and  obtain  for  themselves  and  other  workmen 
and  journeymen  in  the  said  art,  mystery,  and  manual  occupation, 
from  the  masters  who  employed  them  therein,  greater  wages,  hire, 
and  reward  for  their  labour  and  work  as  such  workmen  and  jour- 
neymen, than  the  usual  and  customary  wages,  hire,  and  reward, 
then  usually  paid  for  their  labour  and  work  as  such  workmen  and 
journeymen  by  the  masters  who  employed  them  as  such  workmen  and 
Orert  act  journeymen  in  the  said  art,  mystery,  and  manual  occupation.     And 

the  jurors,  &c  that  in  pursuance  of  the  said  conspiracy,  combina- 
tion, and  agreement,  and  in  order  to  carry  their  said  intentions  into 
effect,  the  said  T.  B.  &c.  with  the  said  other  evil  disposed  persons, 
whose  names  are  te  the  said  jurors  as  yet  unknown,  did  then  and 
there,  and  for  a  long  time  before  and  afterwards,  desist  from,  and 
totally  leave  and  refuse  to  continue  their  labour  and  work  as  such 
workmen  and  jonrneymen,  and  did  then  and  there,  and  on  divers 
other  days  and  times,  as  well  before  as  afterwards,  in  a  violent  and 
tumultuous  manner  meet  and  assemble  together,  at,  &c.  aforesaid, 
and  divers  other  places,  and  also  then  and  there  on  divers  other 
days,  as  well  before  as  after,  go  about  from  place  to  place  and  to 
the  warehouses  and  workshops  of  divers  masters  and  persons  employ- 
ing such  workmen  and  journeymen  in  the  said  art,  mystery,  and 
manual  occupation,  and  particularly  to  the  warehouse  and  workshop 
of  one  D.  R.  and  one  H.  R.  being  masters  and  persons  as  aforesaid, 
with  intent  and  in  order  to  alarm  and  terrify  the  said  D.  R.  and 
H.  R.  and  other  such  masters  and  employers,  and  by  threats  and 
menaces  to  cause  and  procure  the  said  D.  R.    and    H.  R.  and 
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other  such  masters  and  employers,  to  give  greater  wages,  hire, 
and  reward  to  such  workmen  and  journeymen  for  their  labour  ana 
work  as  such  workmen  and  journeymen  than  the  usual  and  cus- 
tomary wages,  hire,  and  reward,  then  usually  paid  for  their  labour 
and  work  as  such  workmen  and  journeymen  by  the  masters  who 
employed  them  as  such  journeymen  and  workmen  in  the  said  art, 
mystery,  and  manual  occupation,  and  did  then  and  there  cause  and 
procure,  and  compel  divers  such  workmen  and  journeymen  to  leave 
and  desist  from  the  work  and  labour  in  which  they  were  respectively 
employed  as  such  workmen  and  journeymen,  and  did  then  and  there, 
with  force  and  arms,  seize,  take,  and  carry  away  from  divers  work- 
men  and  journeymen  in  the  said  art,  mystery,  and  manual  occupa* 
tton,  divers  shuttles  of  and  belonging  to  such  workmen  and  journey- 
men respectively,  and  by  them  respectively  used  in  their  work  and 
labour  as  such  workmen  and  journeymen,  and  did  also  then  and 
there,  and  on  divers  other  days,  as  well  before  as  after,  unlawfully, 
riotously,  and  tumultously  assemble  and  gather  themselves  together, 
at,  &c.  aforesaid,  and  divers  other  places  in  the  said  county,  and 
remain  and  continue  together  for  divers  long  spaces  of  time,  to  wit, 
the  space  of  twelve  hours  each  of  the  said  days,  and  during  all 
those  times  make  divers  great  riots,  routs,  tumults,  and  disturb- 
ances, to  the  great  terror  of  all  the  liege  and  peaceable  subjects  of 
our  said  Lord  the  King ;  to  the  great  damage  and  oppression  not 
only  of  the  masters  employing  them  and  other  workmen  and  journey- 
men in  the  said  art,  mystery,  and  manual  occupation,  but  also  of 
divers  other  liege  subjects  of  our  said  Lord  the  King;  in  contempt 
of  our  said  Lord  the  King  and  his  laws,  and  against  the  peace,  &c. 
{Second  count  for  the  riot,  Sfc*  only*) 


That  T.  B.  late  of  &c.  and  T.  D.  late  of  &c.  being  evil  disposed  Indictment 

persons,  and  contriving  and  unlawfully,  wickedly,  and  maliciously  against  master 

intending  to  injure,  prejudice,  and  aggrieve  divers  good  and  worthy  shoemakers  for 

subjects  of  this  realm,  being  respectively  journeymen  shoemakers,  »  conspiracy 

and   to   deprive  them  of  the  means  of  their  livelihood,  heretofore,  not  to  employ 

to   wit,    on    &c.    at  &c.    did  unlawfully   conspire,    combine,    and  journeymen 

confederate    and  agree  together,    and   to    and    with  divers  other  r ™em  J *™ .    ° 

persons  to  the  jurors  aforesaid  as  yet  unknown,  being  respectively  l  *  -ik. 

master  shoemakers,  that  they  would  not,  nor  would  either  of  them,  _nf  *..  _-„_„♦" 
A.  i         '  J  i_       u     i  j  i  j.i_  •  *.•      out  n,s  consent, 

retain  or  employ  any  journeymen  who  should  leave  their  respective 

services  without  the  consent  of  the  person  or  persons  they  might 

have  last  worked  for.    Arid  the  jurors,  &c.  do  further  present,  that  in  Overt  Act. 

pursuance  of  the  said  conspiracy,   combination,   confederacy,  and 

agreement,  between  the  said  T.  B.  and  T.  D.  so  as  aforesaid,  had, 

the  said  T.  B.  and  T.  D.  afterwards,  to  wit,  on  &c.  aforesaid,  at 

&c.  aforesaid,  did  respectively  refuse  to  retain  and  employ  O.  P., 

Q.  R.  &c.  being  then  and  there  respectively  journeymen  shoemakers, 

and  who  had  before  then  respectively  left  the  service  of  W.  X.,  Y.  Z. 

&c.  for  whom  they  had  last  worked,  without  the  consent  of  the  said 

W.  X.,  Y.  Z.  &c.  for  and  on  account  of  their  having  left  such  service 

as  aforesaid ;  to  the  great  damage,  &c.  and  against  the  peace,  &c. 

{Second  count,  omitting"  the  overt  act.) 


That  A.  B.  late  of  &c.  yeoman,  C  D.  late  of  &c.  yeoman,  E.  F.  Indictment  for 
late  of  &c.  yeoman,  and  G.  H.  late  of  &c.  yeoman,  being  persons  conspiring  to 
of  wicked   minds   and   dispositions   (and    the  said  A.  B.,   C.  D.,  P'00""!*"  Pr°' 


curing  two 


woman. 
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paupers  tot*  and  E.  F.  being  overseen  of  the  poor  of  the  said  pariah  of 
married,  in  order  gt.  M.  N.  in  the  said  county  of  S.)  wickedly  and  maliciously  devising 
to  charge  a  ^fl  intending  unlawfully  and  unjustly  to  profane  and  abuse  the 

fo'rT*fLpan,-h      **te  of  marriage,  and  to  aggrieve  and  oppress  the  inhabitants  of  the 

te  ?£!!"   P*™8*1  of  M-  m  the  8aid  countv  of  s-  and  aLB0  to  w*j«*  the  «»* 

nance  of  tne  inhabitant  0f  the  said  parish  of  M.  with  the  burthen  and  main- 
tenance of  one  £.  W.  single  woman,  she  the  said  £.  W.  not  having 
any  legal  place  of  settlement  within  the  said  parish  of  M •  but  then 
being  a  poor  impotent  person,  and  an  inhabitant  legally  settled  m  the 
said  parish  of  St.  M.  N.  on  &c.  at  the  said  parish  of  St.  M.  N.  in  the 
said  county  of  S.  unlawfully,  wickedly,  and  maliciously  did  among 
themselves  combine,  conspire,  confederate,  and  agree  to  cause  and 
procure,  by  illegal  means,  inducements,  and  devices,  one  £.  H.  a  poor 
impotent  person,  and  an  inhabitant  legally  settled  in  the  parish  of  M. 
aforesaid,  in  the  county  of  S.  and  the  said  £.  W.  of  the  said  parish 
of  St.  M.  N.  in  the  county  of  S.  single  woman,  to  be  married,  they 
the  said  A.  B.,  C.  D.,  £.  F.,  and  6.  H.  then  and  there  well  knowing, 
and  each  of  them  well  knowing  the  said  £.  H.  to  be  a  poor  impotent 
person,  and  an  inhabitant  legally  settled  in,  and  then  chargeable 
to  the  said  parish  of  M.  in  the  said  county  of  S.  and  also  then  and  there 
well  knowing,  and  each  of  them  well  knowing,  that  the  said  £.  W.  was 
a  poor  impotent  person,  and  an  inhabitant  legally  settled  in,  and  then 
chargeable  to,  the  said  parish  of  St.  M.  N.  in  the  same  county;  and 
that  they  the  said  A.  B»,  C.  D.,  £.  F.,  and  G.  H.,  being  such  persons 
as  aforesaid,  and  then  and  there  well  knowing,  and  each  of  them  well 
knowing,  the  premises  aforesaid,  afterwards,  to  wit,  on,  &c.  in 
further  prosecution  of  the  said  most  unlawful,  wicked,  and  malici- 
ous devices  and  intentions  of  them  the  said  A.  B.,  C.  D.,  £.  F.,  and 
G.  H.  and  in  pursuance  of  and  according  to  the  said  unlawful, 
wicked,  and  malicious  combination,    conspiracy,    confederacy,  and 

Xeement  between  them  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.  as 
resaid,  before  had,  did  unlawfully,  wickedly,  and  maliciously, 
solicit  and  persuade  the  said  £.  W.  to  marry  and  take  to  be  her 
husband  him  the  said  £.  H. ;  and  the  better  to  induce  the  said 
£.  W.  to  marry  and  take  to  be  her  husband  him  the  said  E.  H.  did 
promise  that  they,  the  said  A.  B.  and  C.  D.  would  give  unto  them 
the  said  £.  W.  and  E.  H.  money  to  buy  some  furniture  with.  And 
that  they  the  said  A.  B.,  C.  D.,  £.  F.,  and  G.  H.  afterwards,  to 
wit,  on  &c.  at  &c.  in  further  prosecution  of  the  said  most  unlawful, 
wicked,  and  malicious  devices  and  intentions  of  them  the  said  A  B., 
C.  D.,  E.  F.,  and  G.  H.  and  in  pursuance  of  and  according  to  the 
said  unlawful,  wicked,  and  malicious  combination,  conspiracy,  con- 
federacy, and  agreement  between  them  so  as  aforesaid  before  had, 
did  unlawfully,  wickedly,  aud  maliciously  solicit  and  persuade  the 
Said  E.  H.  to  marry  and  take  to  be  his  wife  the  said  E.  W. ;  and  the 
better  to  induce  the  said  E.  H.  to  marry  and  take  to  be  his  wife 
the  said  E.  W.  they,  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H. 
did  then  and  there  propose  to  and  promise  him  the  said  £.  H. 
that  they  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.  would  give 
unto  him  the  said  E.  H.  two  guineas  (meaning  two  pieces  of 
gold  coin,  of  the  proper  coin  of  this  realm,  called  guineas,  of  the 
value  of  two  pounds  and  two  shillings),  to  buy  goods  with.  And 
that  they  the  said  A.  B.  and  C.  D.  afterwards,  to  wit,  on  the  said,  &c. 
in  further  prosecution  of  the  said  most  unlawful,  wicked,  and  ma- 
licious devices  and  intentions  of  them  the  said  A.  B.,  C.  D.,  £.  F. 
and  G.  H.  and  in  pursuance  of  and  according  to  the  said  unlawful, 
wicked,    and  malicious  combination,    conspiracy,  confederacy,  and 
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agreement  between  them  and  the  said  E.  H.  and  E.  W.  so  as  afore- 
said before  had,  did  unlawfully  procure  and  obtain,  and  cause  to  be 
procured  and  obtained,  a  license  for  the  marriage  of  them  the  said 
£.  H.  and  E.  W.  And  the  jurors,  &c.  that  the  said  A.  B.  and  C.  D. 
afterwards,  to  wit,  on  &c.  at  &c.  in  pursuance  of  and  according 
to  the  said  unlawful,  wicked,  and  malicious  combination,  conspira- 
cy, confederacy,  and  agreement  between  them  the  said  A.  B.,  C.  D., 
E.  F.,  and  6.  H.  so  as  aforesaid  before  had,  did  unlawfully  cause 
and  procure  them  the  said  E.  H.  and  E.  W.  to  be  married;  and  that 
they  the  said  E.  H.  and  E.  W.  were  then  and  there  married :  and 
that  they  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.  did  then  and 
there  provide  for,  and  give  unto  them  the  said  E  H.  and  E.  W.  a 
dinner  as  a  recompense  to  the  said  E.  H.  and  E.  W.  for  their  being 
so  married,  as  aforesaid,  and  afterwards,  to  wit,  on  &c.  they  the 
said  A.  B.,  C.  D.,  E.  F.  and  G.  H.  in  pursuance  of  and  according  to 
the  said  unlawful,  wicked,  and  malicious  combination,  conspiracy, 
confederacy,  and  agreement  between  them  so  as  aforesaid,  before 
had,  at  &c.  aforesaid,  did  give  unto  them,  the  said  E.  H.  and  E.  W. 
two  pieces  of  gold  coin,  of  the  proper  coin  of  this  realm,  called 
guineas,  of  the  value  of  two  pounds  and  two  shillings,  as  a  further 
recompence  to  them  the  said  E.  H.  and  E.  W.  for  their  being  so 
married  as  aforesaid.  And  the  jurors,  &c.  that  by  reason  and 
means  of  the  said  unlawful,  wicked,  and  malicious  combination, 
conspiracy,  confederacy,  and  agreement  between  them  the  said  A.  B., 
C.  D.,  E.  F.,  and  G.  H.  so  as  aforesaid,  before  had,  and  of  the  said 
premises,  in  pursuance  thereof,  the  said  E.  W.  hath  become  and  now 
is  chargeable  to  the  said  inhabitants  of  the  said  parish  of  M.  whereby 
the  said  inhabitants  have  been,  and  still  are  put  to  a  great  expence  in 
relieving  and  maintaining  of  the  said  E.  W.  to  the  great  damage  of  the 
said  inhabi  ants  of  the  said  parish  of  M.  in  contempt,  &c.  and  against 
the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.  being  Second  count, 
persons  of  wicked,  &c.  (as  in  the  first  count  to  the  conspiracy,)  combine, 
conspire,  confederate,  and  agree  to  cause  and  procure  the  saidE.  H.  a 
poor  impotent  person,  and  an  inhabitant  legally  settled  in  the  parish 
of  M.  aforesaid,  in  the  said  county  of  S.  to  marry  and  take  to  be  his 
wife,  the  said  E.  W.  of  the  said  parish  of  St.  M.  N.  in  the  said 
county  of  S.  single  woman ;  they  the  said  A.  B.,  C.  D.,  E.  F.,  and 
G.  H.  then  and  there  well  knowing,  &c.  (as  in  first  count,)  and  that 
they  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.  being  such  persons,  after- 
wards, to  wit,  on  &c.  at  &c.  aforesaid,  in  further  prosecution  of  the  said 
last-mentioned  wicked  and  malicious  devices  andintentions  of  them  the 
said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.  and  in  pursuance  of,  and  according 
to  the  said  last-mentioned  unlawful,  wicked,  and  malicious  combina- 
tion, conspiracy,  confederacy,  and  agreement  between  them,  so  as  afore- 
said, before  had,  did  unlawfully,  wickedly,  and  maliciously,  solicit 
and  persuade  the  said  E.  H.  to  marry,  and  take  to  be  his  wife,  the 
said  E.  W. ;  and  the  better  to  induce  the  said  E.  H.  to  marry  and  take 
to  be  his  wife  the  said  E.  W.  they  the  said  A.  B.,  C.  D.,  E.  F.,  and 
G.  H.  did  then  and  there  propose  to  and  promise  him,  the  said 
E.  H.  that  they  the  said  A.  B.,  C  D.,  E.  F.,  and  G.  H.  would  give 
unto  him,  the  said  E.  H.  two  guineas,  ( meaning  two  pieces  of  gold 
coin  of  the  proper  coin  of  this  realm,  called  guineas,  of  the  value  of 
two  pounds  and  two  shillings,)  to  buy  goods  with,  and  that  they  the 
said  A.  B.  and  C.  D.  afterwards,  to  wit,  on,  &c.  in  further  prosecu- 
tion of  the  said  most  unlawful,  wicked,  and  malicicious  devices,  and 
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intentions  of  them  the  said  A.  B.,  C.  D.,  J£.  F.,  and  G.  H,  a*d  la  pw- 
suance  of,  and  according  to  the  said  last-mentioned  unlawful^ 
wicked,  and  malicious  combination,  conspiracy,  confederacy,  and 
agreement  between  them  the  said  A.  B.,  C.  D.,  £•  F.,  and  Q.  H.  so, 
as  aforesaid  before  had,  did  unlawfidly  procure  and  obtain,  and 
cause  to  be  procured  and  obtained,  a  licence  for  the  manriage  of  \m 
the  .«aid  EJ.  H.  to  and  with  her  the  said  B.  W.  And  the  jurors,  &e. 
thai  the  said  A.  B.  and  C.  D.  afterwards,  to  wit,  on  &c  at  &fi- 
in  order  to  accomplish,  perfect,  and  bring  to  effect,  tfce  said  last 
mentioned  unlawful,  wicked,  and  malicious  devices  and  intentions, 
of  them  the  said  A.  B.,  C  D,,  £.  F.,  and  G.  H.  in  pursuance 
of,  and  according  to  the  said  last  mentioned  unlawful,  wickedV  and 
malicious  combination,  conspiracy,  confederacy,  and  agreement 
between  them  and  the  said  E.  H.  and  £.  W.  so  as  aforesaid,  before 
bad,  did  unlawfully  cause  and  procure  him  the  said  B.  H.  to  be 
married  to  and  with  her  the  said  E.  W.  and  that  they  the  said 
E.  H.  and  E.  W.  were  then  and  there  married;  and  that  they  the 
said  A.  B.  and  C  D.  did  then  and  there  provide  for,  and  give  unto 
them  the  said  E.  H.  and  E.  W.  a  dinner  as  a  recompence  to  the 
said  E.  H.  for  so  marrying  and  taking  to  be  his  wife  the  said  E.  W. 
as  aforesaid,  and  afterwards,  to  wit,  on,  &c.  aforesaid,  they  the  said 
A.  B.,  C.  D.,  E.  F.,  and  G.  H.  in  pursuance  of,  and  according  to 
the  said  last  mentioned  unlawful,  wicked,  and  malicious  combiea* 
tion,  conspiracy,  confederacy,  and  agreement  between  them,  so  as 
aforesaid,  before  had,  at,  &c.  in  the  said  county  of  S.  did  give  unto 
him  the  said  E.  H.  one  piece  of  gold  coin,  of  the  proper  coin  of  this 
realm,  called  a  guinea,  of  the  value  of  twenty-one  shillings,  as  a  fur- 
ther recompence  to  him  the  said  E.  H.  for  so  marrying  and  taking  to. 
be  his  wife  the  said  E.  W.  as  aforesaid.  And  the  jurors,  &c.  that 
by  reason  and  means  of  the  said  last  mentioned  unlawful*  wicked,  and 
malicious  combination,  conspiracy,  confederacy,  and  agreement  be- 
tween them  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.  so  as  aforesaid, 
before  had,  and  of  the  said  last  mentioned  premises,  in  pursuance, 
thereof  the  said  E.  W.  hath  become,  and  now  is,  chargeable  to  the 
said  inhabitants  of  the  said  parish  of  M.  whereby  the  said  inhabitants, 
were  and  still  are  put  to  a  great  ex  pence  in  relieving  and  maintaining 
of  the  said  E.  W.  to  the  great  damage  of  the  said  inhabitants  of  the 
parish  of  M.  in  contempt,  &c.  and  against  the  peace,  &c.  (A  third* 
count  for  soliciting  and  procuring  the  woman,  to  marry  the  man  ;  and* 
fourth  count  for  a  conspiracy  as  in  the  first,  omitting  all  overt  actt.\ 


Indictment  That  A.  B.  late  of,  &c.  and  CD.  late  of,  &c.  overseers  of  the  poor 

against  overseers  of  the  said  parish  of  F.  and  G.  H.  late  of,  &c.  being  persons  of  evU 
for  conspiracy  name  and  fame,  and  of  dishonest  conversation,  and  wickedly  devising, 
and  compelling  and  intending  unjustly  to  aggrieve  the  inhabitants  of  the  parish  of 
an  impotent  T.  in  the  said  county  of  M.  and  also  to  subject  the  said  inhabitants:  qC 
woman  in  labour  t^e  said  parish  of  T.  to  the  burthen  and  maintenance  of  BJ.  L. 
togo  out  ofone  w^ow>  8he  the  said  K.  L.  then  being  resident  in  the  said  pari&b  of 

Mother  in  order  F*  m  *^e  Sa5d  countv  0I*  M-  and  tnen  having  no  legal  place  bf  settle-, 
to  make  her  ment  in  tne  said  Parisn  °f  T-  on  &c«  at  &c-  did  conspire,  combine,' 
chargeable  to  the  and  a?ree  to  *°rce  and  compel  the  said  K.  L.  to  go  out  of  the  said  parish 
said  parish.  °f  F.  in  the  county  aforesaid,  to  the  said  parish  of  T.  in  the  sajne 
county,  she  the  said  K>.  L.  then  being  poor  and  impotent,  and  unable- 
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to  lfttfrtfttftt  herself,  and  (here  not  taring  any  legal  setttemetot  within 
tfce  sairf  parish  df  T.  and  then  being  pregnattt  and  near  the  time  ef 
bet  travail,  and  then  and  there  having  the  pains  of  labour  on  heft 
itod  that  they  the  said  A.  B.,  C.  D.,  and  G.  H.  then  and  there  well 
knowing  <be  same,  m  6rder  to  perfect  and  bring  to  effect  foeir 
said  combination,  conspiracy,  and  agreement  between  them  a* 
aforesaid  bad,  did  theft  and  there  by  threats,  force,  oblige,  and  con*-' 
pel  her  the  said  K.  L.  to  go  out  of  the  said  parish  of  F.  in  the  said 
county  of  M*  to  the  said  parish  of  T.  in  the  same  county,  and  there 
t&  Be  kept  arid  maintained  at  the  charge  and  experice  of  the*  inhabit- 
ants of  the  said  parish  of  T.  and  that  she  the  said  K.  L.  by  reason  of 
the  threats  of  them  the  said  A.  B.,  C.  D.,  and  G.  K.  as  aforesaid,  did 
then  and  there  go  from  and  out  of  the  said  parish  of  F.  in  the  said 
county  of  M.  to  the  said  parish  of  T.  in  the  same  county.  And  after- 
wards, (to  wit)  on,  &c.  she  the  said  K.  L.  at  the  parish  of  T.  afore- 
said, in  the  county  aforesaid,  was  delivered  of  a  'male  child  in  the 
workhouse  there,  by  reason  and  means  whereof  the  inhabitants  of 
the  said  parish  of  T.  were  then  and  there  obliged  to  maintain  and 
provide  lor  the  said  rt.  L.  and  the  said  male  child,  so  born  as  afore- 
said 'y  and  were  then  and  there  put  to  great  charge  and  expence,  to 
the  great  danger  of  the  life  of  the  said  K.  L.  and  against  the  peace,  &c. 


Thai  W.  O.  late"  of,  &e.  and  W.  B.  late  of,  &c.  wickedly  devising  indictment 
amd  intending  one  A.  E.  not  only  of  his  credit  and  good  reputation' for  conspiring 
unjustly  to  deprive,  but  also  to  obtain  and  acquire  to  themselves,  of  to  charge  a  man 
arid-  from  the  said  A.  £.  divers  large  sums  of  money,  on  &c.  at  &e.  with  receiving 
aforesaid,   did  amongst  themselves  conspire,  combine,  confederate,  stolen  goods, 
and  agree  falsely  to  charge  and  accuse  the  said  A.  E.  with  having  an(*  thereby 
lately   before  knowingly  received   certain  stolen  goods.     And  the  °htaining  money 
jurors,  &c.  that  the  said  W.  O.  and  W.  B.  afterwards,  to  wit.   on  &c.  ^r  compoundinjr 
at  &c.   according  to  the  said  conspiracy,  combination,  confederacy,     e  ?am€.' j™1? 
and  agreement  between  themselves,  berore  had  as  aforesaid,  falsely,  ia»  "of  a  lunrof 
wickedly,  and  for  the  sake  of  unjust  lucre  and  gain,  did,  in  the  pre-  money  for  the 
sence  and  hearing  of  divers  persons,  charge  and  accuse  him,  the  said  entertainment  of 
A  J8.  that  he,  the  said  A.E.  had  bought  certain  hats,  that  were  stolen,  the  conspiiaton 
knowing  them  to  be  stolen,  and  that  they  the  said  W.  O.  and  Vf.  B.  did  at  one  of  their 
then  and  there  falsely  pretend  and  affirm  to  the  said  A.  E.  that  a  bill  of  houses, 
indictment  was  then  found  at  the  general  session  of  the  peace,  holden 
at  the  Sessions-house  at  ■         in  and  for  the  said  county  of  N.  on1  &c. 
then  last  past,  against  him  the  sai&  A.  E.  for  receiving  stolen  gotids, 
blowing  the  same  to  have  been  stolen,  whereas,  in  truth  and  in  fact, 
there  was  not  at  the  time  of  such  charge  and  accusation,  nor  at  airy 
time  before  or  since,  any  bill  or  bills  of  indictment  whatsoever  in  any 
manner  found  against  the  said  A.  E.  for  the  said  supposed  offence  so 
falsely  charged  on  him,  or  for  any  such  like  crime,  and  whereas'  in' 
truth  and  in  fact,  the  said  A.E.  was  never  guilty  of  the  said  sup- 
posed offence,  or  any  other  offence  of  that  kind.    Arid  the  jurors,  Sit. 
that  by  the  said  false  accusations,  and  by  divers  threats,  menaces, 
and  allegations  of  them  the  said  W.  O.  and  W.  B.  that  he  the  said 
A.  E.  should  be  transported  into  parts  beyond  the  seas  for  the  said 
pretended  offence,  they  the  said  W.  O.  arid  W.  B;  did  afterwards,  to 
wit,  on  &c*  at  &c.  demand,  receive,  arid  take  of  the  said  A;  E. 
five  notes  of  the  bank  of  England,  each  of  the  said    riOtes   pur- 
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porting  to  be  of  the  ralue  of  five  pounds,  for  and  as  a  composition  of 
the  said  pretended  offence,  and  to  discharge  the  said  A.  £.  from 
all  further  prosecution  for  the  same ;  and  they,  the  said  W.  O.  and 
W.  B.  did  also  then  and  there  by  the  false  and  wicked  pretences 
aforesaid,  unlawfully  cause  and  procure  the  said  A.  E.  to  expend  and 
lay  out,  and  the  said  A.  £.  did  then  and  there  expend  and  lay  out, 
twenty-five  shillings  of  lawful  money  of  Great  Britain,  at  a  certain 
house  of  public  entertainment  by  the  name  of  the  Royal  Hotel,  in 
—  aforesaid,  in  wine  and  other  liquors,  in  the  company  and  for  the 
entertainment  of  them,  the  said  W.  O.  and  W.  B.  to  the  great 
damage,  infamy,  and  disgrace  of  the  said  A.  £.  and  against  the 
peace,  &c.     (Second  count  for  a  conspiracy  only.) 


Indictment  for  That  T.  V.  late  of,  &c.  A.  M .  late  of,  &c.  and  R.  B.  late  of,  &c. 
conspiracy  to  in-  fifa  on>  &c.  unlawfully  and  wickedly  combine,  confederate,  and 
dace  other  per-  agree  together,  to  obtain  and  procure  certain  evil  disposed  persons, 
sonsto  comn.it  a  ^  .g  tQ  gay^  w  ^  w  w    M   H  (a7Mj  others  by  name,)  with  force 

tfb'th      n-    a      arms  feloniously  and  burglariously  to  break  and  enter,  in  the 

ipirators  might    n'gnt  °t  &c*  at>  &c#  tne  dwelling-house  of  one  A.  M.  there  situate, 

contrive  their      an(*  the  goods  of  the  said  A.  M.  then  and  there  being,  then  and  there 

conviction  and     feloniously  and  burglariously  to  steal,  take,  and  carry  away,  with 

obtain  a  reward  intent  that  the  said  T.  V.,  A.  M .,  and  R.  B.  should  cause  the  said 

for  convicting      persons,  to  wit,  the  said  W.  S.,  W.  W.,  M.  H.  (and  the  others)  to  be 

them.  apprehended,  and  by  law  convicted  for  the  said  felony  and  burglary, 

and  thereby  wickedly  and  unjustly  10  procure  and  obtain,  to  and  for 

themselves,  the  said  T.  V.,  A.  M .,  and  R.  B.,  the  rewards  given  by 

act  of  parliament  ( «)  upon  the  conviction  of  persons  for  the  crime  of 

burglary,  against  the  peace,  &c. 


Indictment  for  a  That  A.  B.  late  of,  &c.  (naming  the  other  defendants)  together  with 
conspiracy  to  divers  other  evil  disposed  persons,  to  the  jurors  aforesaid  as  yet 
make  a  great  unknown,  heretofore,  to  wit,  on  &c.  with  force  and  arms,  at  &c. 
riot  and  to  de-  aforesaid,  did  unlawfully  conspire,  combine,  confederate,  and  agree 
inoHsh  a  person's  together,  unlawfully,  riotously,  and  routously,  to  break  down,  pull 
premises.  down,  prostrate,  demolish,  and  destroy  a  certain  wall,  and  certain 

other  erections,  buildings,  posts,  pales,  rails,  and  fences  of  one  C.  D. 
there  then  erected,  standing,  and  being  near  a  certain  dwelling-house 
and  premises  of  the  said  C.  D.  there  situate.  And  the  jurors,  &c. 
that  in  pursuance  of  the  said  conspiracy,  combination,  confederacy, 
and  agreement  so  as  aforesaid  had,  they  the  said  A.  B.  &c.  after- 
wards, to  wit,  on  &c.  aforesaid,  at  &c.  aforesaid,  with  force  and 
arms,  did  unlawfully,  riotously,  and  routously  assemble  and  meet 
together,  near  to  the  said  dwelling-house  and  premises  of  the  said 
C.  D.  and  near  to  the  dwelling  houses  and  premises  of  divers  other 
liege  subjects  of  our  said  Lord  the  King,  there,  and,  being  so 
assembled  and  met  together,  then  and  there  unlawfully,  riotously, 
and  routously  did  make  a  great  noise,  riot,  disturbance,  and  affray, 

(#)  The  rewards  for  convicting  felons  by  statute  are  now  abolished 
by  68  Geo.  3.  c.  62.  but  other  rewards  for  conviction  are  not  unfer- 
ouently  offered  by  private  individuals,  to  which  cases  this  form  of  in- 
dictment may  be  rendered  applicable. 
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and  staid  and  continued  there  making  such  noise,  riot,  disturbance, 
and  affray,  for  a  long  time,  to  wit,  for  the  space  of  five  hours, 
and  thereby  for  and  during  all  that  time,  there  greatly  disturbed, 
disquieted,  terrified,  and  alarmed  the  said  CD.  and  his  wife  and 
family  in  the  peaceable  possession  and  enjoyment  of  his  said  dwelling 
house  and  premises,  and  also  greatly  disturbed,  disquieted,  terrified, 
and  alarmed  the  said  other  liege  subjects  of  our  said  Lord  the  King, 
inhabiting  and  residing  in  the  said  dwelling-house  and  premises,  and 
then  and  there  unlawfully,  riotously,  and  routously,  did  break  down, 
pull  down,  prostrate,  demolish  and  destroy  great  part  of  the  said 
wall,  to  wit,  twenty  perches  of  the  said  wall,  then  and  there  stand- 
ing and  being,  and  the  materials  thereof,  to  wit,  five  hundred  bricks, 
of  a  large  value,  to  wit,  &c.  unlawfully,  riotously,  routously, 
and  wantonly,  did  cast  and  scatter  into  and  about  the  King's  com- 
mon and  public  highway  there,  to  the  great  damage  and  terror  of  his 
Majesty's  subjects,  and  against  the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  A.  B.  &c.  together  with  divers  Second  count 
other  evil  disposed  persons,  to  the  jurors  aforesaid  as  yet  unknown, 
heretofore,  to  wit,  on  &c.  aforesaid,  with  force  and  arms,  at  &c 
aforesaid,  did  unlawfully  conspire,  combine,  confederate  and  agree 
together,  unlawfully  to  break  down,  demolish,  prostrate,  and  de- 
stroy, certain  other  erections,  buildings,  posts,  pales,  rails,  and  fences, 
there  then  standing  and  being  the  property  of  and  belonging  to  his 
said  Majesty's  subjects  there  then  inhabiting  and  residing,  in  con- 
tempt, &c.  to  the  evil,  &c.  and  against  the  peace,  &c. 

And  the  jurors,  &c.  do  further  present,  that  the  said  A.B.  &c.  Third  count, 
together  with  divers  other  evil  disposed  persons,  to  the  jurors  for  the  violence, 
aforesaid  as  yet  unknown,  being  respectively  rioters,  routers,  and  omitting  the 
disturbers  of  the  peace  of  our  said  Lord  the  King,  heretofore,  to  wit,  conspiracy. 
on  &c.  aforesaid,  with  force  and  arms,  at  &c.  did  unlawfully, 
riotously,  and  routously  assemble  and  meet  together,  to  disturb  the 
peace  of  our  said  Lord  the  King,  near  to  the  dwelling-houses  of  divers 
other  liege  subjects  of  our  said  Lord  the  King ;  and  being  so  as- 
sembled and  met  together  there,  then  and  there,  unlawfully,  riotously, 
and  routously,  did  make  a  great  noise,  disturbance,  and  affray,  and  staid 
and  continued  there  making  such  riot,  noise,  disturbance,  and  affray 
for  a  long  space  of  time,  to  wit,  &c.  and  thereby  for  and  during  all 
that  time,  there  greatly  disturbed,  disquieted,  terrified,  and  alarmed 
the  said  last  mentioned  subjects,  in  the  peaceable  possession,  use, 
occupation,  and  enjoyment  of  their  said  dwelling-houses,  and  then 
and  there  unlawfully,  riotously,  and  routously,  did  break  down,  pull 
down,  prostrate,  demolish,  and  destroy  a  great  part,  to  wit,  twenty 
perches,  of  a  certain  other  wall,  and  certain  other  erections,  build- 
ings, posts,  pales,  rails,  and  fences,  to  wit,  twenty  other  erections, 
&c.  of  the  said  C.  D.  there  then  standing  and  being,  and  the  mate- 
rials thereof,  containing  divers,  to  wit,  five  hundred  other  bricks,  &c. 
of  the  said  C.  D.  of  a  large  value,  to  wit,  &c.  unlawfully,  riotously, 
routously,  and  wantonly,  did  cast  and  scatter  into  and  about  the  said 
common  and  public  highway  there,  to  the  great  damage  and  terror 
of  the  said  C.  D.  and  his  Majesty's  other  liege  subjects,  in  contempt, 
&c.  to  the  evil,  &c  and  against  the  peace,  &c 


That  R.  B.  late  of,  &c.  R.  T.  late  of,  &c.  R.  O.  late  of,  &c.  and  indictment  for  a 
A.  B..late  of,  &c.  devising  unlawfully  and  unjustly  to  obtain  and  conspiracy  to 
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charge  a  person  acquire  iu4#  tbejr  hand*  end  possession  the  goods,  chattels,  and 
with  being  the  money  of  one  p.  D.  of,  £c.  in  order  to  maintain  their  dishonest  and 
fetbcr  of  a  has-  waclced  course  of  living,  on  ftc.  at  &c  falsely,  unlawfully,  wickedly, 
tard  child,  in  ^j  craftily,  contriving,  intending,  conspiring,  and  devising  among 
order  to  obtain  themselves  to  deceive  and  defraud  the  said  D.  D.  not  only  of  his 
money  from  him.  mon^9y  but  also  to  deprive  him  the  said  D.  D.  of  his  good  name, 

fame,  estate,  and  credit,  and  to  bring  the  said  D.  D.  into  great 
paired,  scandal,  contempt,  and  infamy,  on  &c,  aforesaid,  at  &r~ 
a&resaid,  falsely,  unlawfully,  deceitfully,  maliciously,  and  for  the 
pause  of  wicked  gain,  conspired,  consulted,  and  agreed  among  then*- 
selves,  falsely,  unjustly,  and  wickedly,  to  charge  and  accuse  the  said 
j).  p.  to  be  the  father  of  a  child  whereof  the  said  A-  B-  was  tfcen 
pregnant,  as  they  then  and  there  pretended,  and  by  the  conspiracy 
among  them  so  as  aforesaid  before  had,  then  and  there  did  wisely 
and  maliciously  affirm,  and  every  one  of  them  then  and  there  did 
falsely  and  maliciously  affirm,  that  he  the  said  p.  P..  then  lately 
feejbre  had  carnal  knowledge  of  the  body  of  her,  the  said  A*  B*  and 
)^ad  carnally  known  the  said  A*  B.  and  that  ke>  the  said  Dr  D.  was 
the  father  of  the  pretended  child  whereof  the  said  A.  B.  was  then 
pregnant  as  she  asserted  and  pretended,  and  that  for  the  further 
execution  of  the  premises,  they  the  said  R.  B.,  R.  T.j  R.  O,,  and 
A  B«  then  and  there  agreed  and  concluded  among  themselves  that 
fee  the  said  R.  JJ.  should  go  tp  the  said  P.  D.  and  should  charge 
and  accuse  him  the  said  P.  P.  that  he  the  said  P?  P»  then  lately 
before  had  had  carnal  knowledge  of  the  body  of  the  said  A*  3«  and 
had  carnally  known  her  the  said  A.  B.  and  that  he  the  said  B.  JX  was 
the  father  of  the  said  pretended  child,  whereof  they  pretended  that 
sJie  the  said  A.  B.  was  pregnant ;  whereas,  in  truth  and  in  fi*ct,  the 
said  P.  P.  had  not  had  carnal  knowledge  of  her,  the  said  A*  $•  and 
ajsn  whereas  the  said  A*  3*  W*  nrt  then  and  there  prtguQnt  of  any 
ehild;  (t)  and  the  jurors,  &c.  that  the  said  R.  B.  in  execution  of  tke 
premises,  and  according  to  the  said  conspiracy,  consultation,  and 
agreement  among  them  the  said  R.  B.,  R.  T.,  R.  Q„  and  A,  B,  as 
aforesaid  before  had,  afterwards,  to  wit,  on  &c.  at  &c.  falsely,  un- 
justly, wickedly?  and  maliciously,  and  for  the  sake  of  wicked  gain, 
in  the  hearing  of  divers  persoBg,  charged  and  accused  the  said  D.  D. 
that  he,  the  said  D.  IX  then  lately  before  had  had  carnal  knowledge 
of  the  body  of  the  said  A-  B.  and  had  carnally  known  her  the  sjud 
A*  £•  and  that  he  the  said  P.  P.  was  the  father  of  the  said  pre- 
tended child  whereof  they  affirmed  the  said  A*  B*  then  was  preg- 
nant ;  against  the  peace,  &c. 


Indictment  for  a      That  H.  It.  late  of,  &e.  D.  W.  late  of,  &e.  and  S.  D.  late  of,  &c. 
conspiracy  to       contriving  and  intending  one  G.  O.  not  only  of  his  good  name,  fame, 


(t)  The  words  in  italic^  being  omitted,  the  form  of  Indictment  may 
be  easily  adapted  to  the  case  of  conspiring  to  charge  a  person  unjustly 
with  being  the  father  of  a  bastard  child  of  which  a  woman  is  really 
pregnant ;  for  the  mere  fact  of  conspiring  may  apply  to  one  case 
ae  well  as  to  the  other;  and  the  injustice  contemplated  susceptible 
f$  proof  in  both. 
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cftdit,  tend,  reputation,  wholljr  to  deprive,  but  also  to  obtain  atid  get  charge  a  man 
for  themselves,  of  and  from  the  said  G.  O.  divers  sums  of  money,  on  ^h  committing 
Ac.  at  &C.  did  unlawfully  and   maliciously  conspire,  combine,  con-  M  unnatural 
federate,  and  agree  together,  falsely  to  charge  and  accuse  the  said  crime  with  one 
G.  O.  that  he,  the  sard  G.  O.  then  lately  before  had  committed  the  f tbe  c^D8lfira: 
ciime  of  sodomy,  commonly  called  buggery,  with  him,  the  said  H.R.  w>r»,  and  thereby 
And  the  jurors,  &c.  that  the  said  fl.  ft.,  D.W.,  and  S.  D.  after-  SSJJmStST7 
wards,  to  wit,  on  &c.  at  &c.  according  to  the  conspiracy,  combina-  0f  concealing  the 
tion,  confederacy,  and  agreement  between  them,  as  aforesaid  had,  same  and  desist- 
falsely,  unlawfully,  and  wickedly,  did  charge  and  accuse  the  said  ing  from  prose- 
G.  O.  that  he,  the  said  G.  O.  then  lately  before  had  committed  the  cation, 
crime  of  sodomy,  commonly  called  buggery,  with  him  the  said  H.  R. 
Whereas  in  truth  and  in  fact  the  said  G.  O.  was  never  guilty  of  the 
said  crime,  or  of  any  crime   of  the  Kke  nature.    And  that  they, 
the  said  H.  R.,  D.  W.,  and  S.  D.  in  pursuance  of  and  according  to 
the  conspiracy,  combination,  confederacy,  and  agreement  between 
them,  as  aforesaid  had,  afterwards,  to  wit,  on  &c.  at  &c.  unlaw- 
fully, wickedly,  and  unjustly,  did  obtain,  acquire,  and  get  into  their 
hands  and  possession,  the  sum  of  five  pounds  of  lawful  money  of 
Great  Britain,  of  the  monies  of  the  said  G.  O.  of  and  from  the  said 
G.  O.  under  the  aforesaid  false  colour  and  pretence,  and  also  under 
colour  and  pretence  of  concealing-  the  said  supposed  crime,  and  for 
not  prosecuting  the  said  G.  O.  tor  the  same,  against  the  peace,  &c 
(  To  this  may  be  added  a  county  omitting  the  conspiracy  for  obtaining 
money  by  threats.) 


That  A.  B.  late  of,  &c.  C.  D.  late  of,  &c.  and  E.  F.  late  of,  &c.  being  indictment  for 
persons  of  evil  name  and  fame,  and  of  dishonest  conversation,  and  a  conspiracy  for 
wickedly  and  maliciously  devising  and  intending  to  deprive  one  H.  I.  charging  a  per- 
of  his  good  name,  credit,  and  refutation,  and  to  bring  him  into  great  son  with  aoddihy, 
contempt  and  hatred  among  the  liege  subjects  of  our  said  Lord  the  Rnd  demanding 
King,  and  also  to  obtain,  acquire,  and  get  to  themselves,  of  and  from  a  8Uttl  °*  m<mey 
the  said  H.  I.  divers  sums  of  money,  on  &c.  at  &c.  among  themselves  to  s     e 
<Ud  conspire,  combine,  confederate,  and  agree  together,   falsely  to  8an,e* 
charge  and  accuse  the  said  H.  I.  that  he  the  said  H.  I.  had  then  lately 
before  assaulted  and  committed  the  crime  of  sodomy  with  and  upon 
him  the  said  A.  B.    And  that  the  said  A.  B.,  C.  D.,  and  £.  F.  in  pur- 
suance of  and  according  to  the  said  conspiracy,  combination,  con- 
federacy, and  agreement  between  them  so  as  aforesaid  before  had, 
afterwards,  to  wit,  &c  aforesaid,  at  &c.  aforesaid,  did  unlawfully, 
wickedly,  and  maliciously,  falsely  charge  and  accuse  the  said  H.I.  that 
he  the  said  H.  I.  had  then  lately  be  tore  committed  the   detestable 
crime  of  sodomy  with  him  the  said  A.  B.  whereas  in  truth  and  in  fact, 
the  said  H.  I.  was  never  guilty  of  the  said  crime  of  sodomy,  or  of  any 
other  crime  Or  offence  01  the  like  nature,  with  the  said  A.  B.  or  any 
other  person  whomsoever,  and  that  the  said  A.  B.,  C.  D.,  and  E.  F. 
in  pursuance  of  and  according  to  the  said  conspiracy,  combination, 
confederacy,  and  agreement  between  them  so  as  aforesaid  before 
had,  afterwards,  to  wit,  on  fyc.   aforesaid,  at  &c.  aforesaid,  unlaw- 
fully and  unjustly  did  demand  the  sum  of  100/.  of  and  from  the  said 
fi.  I,  to  compound  the  said  supposed  crime,  and  not  to  prosecute  the 
said  H.  I.  for  the  .«ame,  with  intention  to  obtain,  acquire,  and  get  into 
their  hands  and  possession,  of  and  from  the  said  H.  I.  the  said  sum 
of  money  as  a  composition  for  the  said  supposed  crime,  and  for  not 
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Second  count. 


prosecuting  him  for  the  same,  to  the  great  damage,  scandal,  and 
disgrace  of  the  said  H.  I.  to  the  evil,  &c.  and  agamst  the  peace,  &c. 
And  the  jurors,  &c.  that  the  said  A.  B.,  C.  D.,  and  £.  F.  on  &c. 
at  &c.  did  wickedly,  unlawfully,  and  for  lucre  and  gain  sake, 
falsely  charge  and  accuse  the  said  H.  I.  with  having  committed 
the  crime  of  sodomy  with  the  said  A.  B.  and  did  then  and  there 
wickedly  and  unlawfully  threaten  the  said  H.  I.  that  unless  he  the 
said  H.  I.  would  give  them  the  said  A.  B.,  C.  D.,  and  E.  F.  the  sum 
of  100/.  they  the  said  A.  B.,  C.  D.,  and  E.  F.  would  swear  the 
same  against  him  with  intention  to  obtain,  acquire,  and  get  into  their 
hands  and  possession,  of  and  from  the  said  H.  I.  a  larger  sum  of 
money,  whereas  in  truth  and  in  fact  the  said  H.  I.  was  never  guilty 
of  the  said  crime,  or  of  any  other  crime  of  the  like  nature  with  him 
the  said  A.  B.  or  any  other  person  whomsoever,  to  the  great  damage, 
and  scandal,  and  disgrace  of  the  said  H.  I.  to  the  evil,  &c.  and . 
against  the  peace,  &c. 


Indictment  for 
conspiring  to 
charge  a  man 
and  his  wife  for 
keeping  a  bawdy- 
bouse,  and  en- 
deavouring to 
persuade  a  girl 
to  swear  falsely, 
and  offering  her 
a  sum  of  money 
for  that  purpose, 
and  preferring 
a  bill  of  indict- 
ment against 
tbero,  which 
was  returned 
not  found. 


That  I.  D.  late  of  &c.  and  R.  D.  late  of,  &c.  maliciously  devising, 
and  intending  unlawfully  and  unjustly  to  aggrieve  one  W.  C.  of  L. 
grocer,  and  E.  his  wife,  and  to  deprive  them  of  their  good  name,  and 
credit,  and  reputation,  on  &c  at  &c.  did  unlawfully  and  maliciously 
conspire,  combine,  confederate,  and  agree  together  to  cause  and  pro- 
cure the  said  W.  C.  and  E.  his  wife,  falsely,  and  without  any  reason- 
able cause,  to  be  indicted  and  prosecuted  for  keeping  a  common 
ill-governed  and  disorderly  house,  and  that  the  said  I.  D.  after- 
wards, to  wit,  on  &c  aforesaid,  at  &c.  aforesaid,  in  pursuance  of,  and 
according  to  the  said  conspiracy,  combination,  confederacy,  and 
agreement  between  h»m  and  the  said  R.  D.  so  as  aforesaid  had, 
unlawfully,  and  wickedly,  and  maliciously  did  solicit  and  endeavour 
to  persuade  one  M.  C.  spinster,  falsely  to  depose,  swear,  and  give 
evidence  upon  a  bill  to  be  exhibited  by  them  the  said  I.  D.  and  R.  D. 
at  the  then  next  general  quarter  sessions  of  the  peace,  to  be  holden 
for  the  city  of  L.  to  the  jurors  then  to  be  sworn  to  inquire  for  our 
said  Lord  the  King,  for  the  body  of  the  same  city,  against  the  said 
W.  C.  and  E.  his  wife,  for  keeping  a  common  ill-governed  and  dis- 
orderly house ;  that  the  aforesaid  E.  C.  was  a  bawd,  and  had  put 
and  caused  her  the  said  M.  C.  to  be  put  to  bed  to  a  man  in  the 
house  of  the  said  W.  C.  at  several  and  sundry  times,  and  that  they 
the  said  W.  C.  and  E.  his  wife,  kept  a  common  bawdy  house ;  and 
the  better  to  induce  the  said  M.  C.  so  falsely  to  swear,  depose,  and 
give  such  evidence  as  aforesaid,  he  the  said  I.  D.  on  &c.  aforesaid, 
at  &c.  aforesaid,  in  pursuance  of  and  according  to  the  said  con- 
spiracy, combination,  confederacy,  and  agreement,  between  him 
and  the  said  R.  C.  so  as  aforesaid  before  had,  did  promise  the 
said  M.  C.  to  give  her  the  said  M.  C.  five  guineas,  to  wit,  five 
pieces  of  gold  coin  of  this  realm  called  guineas  of  the  value  of 
5/.  5s,  if  she  the  said  M.  C.  would  so  falsely  swear,  depose,  and 
give  such  evidence  as  aforesaid;  whereas  in  truth  and  in  fact 
at  the  said  time  when  he  the  said  I.  D.  did  so  solicit  the  said 
M.  C.  falsely  to  depose,  swear,  and  give  such  evidence  as  aforesaid, 
they  the  said  I.  D.  and  R.  D.  well  knew,  and  each  of  them  well 
knew,  that  the  said  M.  C.  could  not  truly  depose,  swear,  and  give 
such     evidence    as  aforesaid,  or.  any  other    evidence   whatsoever 
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against  the  said  W.  C.  and  £.  his  wife,  or  either  of  them,  touching 
the  crime  of  keeping  and  ill-governed  and  disorderly  house ;  and 
whereas  in  truth  and  in  fact  the  said  W.  C.  and  E.  his  wife  were  not, 
nor  was  either  of  them,  ever  guilty  of  keeping  an  ill-governed  and 
disorderly  house,  or  of  any  other  offence  of  the  like  nature,  and 
that  they  the  said  I.  D.  and  R.  D.  then  and  there  well  knew,  and 
each  of  them  well  knew,  the  same ;  and  the  jurors  aforesaid  do 
further  present,  that  the  said  R.  D.  in  further  prosecution  of  the 
said  wicked  and  malicious  devices  and  intentions  of  them  the  said 
I.  D.  and  R.  D.  in  pursuance  of,  and  according  to,  the  said  conspiracy, 
combination,  confederacy,  and  agreement  between  them,  so  as  afore- 
said before  had,  afterwards,  to  wit,  on  &c.  at  &c.  at  the  general 
quarter  sessions  of  the  peace  of  our  said  Lord  the  King,  then  and 
there  holden  for  the  said  city  of  L.  at  &c.  before  I.  S.  esquire,  mayor 
of  the  said  city  of  L.,  I.  G.  Serjeant  at  law,  recorder  of  the  said 
city,  B.  K.,  N.  S.,  aldermen  of  the  said  city,  and  others  their  fellow 
justices  of  our  said  Lord  the  King,  assigned,  &c.  did  exhibit  a  cer- 
tain bill  of  indictment  against  the  said  W.  C.  and  E.  his  wife,  to  A.  B. 
&c.  {here  name  the  grand  jury},  good  and  lawful  men  of  the  said  city, 
then  and  there  being  the  jurors,  then  and  there  being  sworn  and 
charged  to  inquire  for  our  Lord  the  King,  for  the  body  of  the  said 
city,  which  said  bill  of  indictment  is  as  follows,  that  is  to  say  {here 
insert  the  indictment),  and  which  said  bill  of  indictment  was,  by  the 
said  jurors  above  named,  at  the  said  general  quarter  sessions  of  the 
peace,  holden  as  aforesaid,  before  the  justices  of  our  said  Lord  the 
King,  and  others  their  fellows  aforesaid,  there  returned  thus  indorsed, 
"  not  found,"  (u)  by  means  of  which  said  accusation  and  prosecu- 
tion against  them  the  said  W.  C.  and  £.  his  wife,  in  manner  and 
form  aforesaid,  they  the  said  W.  C.  and  E.  his  wife  were  greatly  de- 
famed and  disgraced,  against  the  peace,  &c. 


That  A.  B.  late  of  &c.  C.  D.  late  of  &c.  and  E.  F.  late  of  &c.  being  Indictment  for 
persons  of  evil  name,  fame,  and  dishonest  conversation,  and  contriving,  conspiring  and 
devising,   and  intending  unjustly  to  aggrieve  one  S.  C.  of,  &c.  and  procuring  a 
also  to  disturb  and  destroy  the  quiet,  peace,  and  tranquillity  of  the  wife  to  leave 
said  S.  C.  and  to  deprive  him  of  the  company,  comfort,  and  consola-  her  bu*baud 
tion  of  R.  his  wife,  on  &c.  at  &c.  unlawfully  and  wickedly  did  con-  and  ca"7 
spire,  combine,  confederate,  and  agree  among  themselves  falsely  and  Ryr^\ ,     f°T*  * 
fraudulently  to  obtain  and  get  into  their  hands  and  possession,  of  and  JJ\  J?1?.  y  °- 
from  the  said  S.  C.  divers  goods  and  chattels,  and  to  deceive  and  the^ame!11"  ° 
defraud  the  said  S.  C.  thereof;  and  that  the  said  A.  B.,  C.  D.,   and 
E.  F.  in  pursuance  of  the  said  conspiracy,  combination,  confederacy, 
and  agreement  between  them  so  as  aforesaid  before  had,  afterwards, 
to  wit,  on  &c.  at  &c.  unlawfully  and  wickedly  did  incite,  solicit, 


(t«)  The  bill  being  found  will  make  no  difference  in  the  charge  of 
conspiracy,  except  in  the  adaptation  of  the  language  of  the  indict- 
ment to  "the  fact ;  for  even  though  conviction  should  have  ensued,  • 
proof  that  it  was  obtained  through  the  medium  of  a  conspiracy  would 
sustain  an  indictment.  Such  proof  indeed  may  be  difficult,  but  the 
law  is  nevertheless  uniform. 


218  CONSPIRACY. 

and  persuade  one  R.  C.  then  and  yet  the  wife  of  the  said  S»C. 
to  desert  and  leave  the  said  S.  C.  her  husband,  and  to  go  into  places 
secret  and  unknown  to  her  said  husband  without  Ms  will  and  con- 
sent :  and  the  jurors,  &c.  that  the  said  R.  C.  afterwards,  to  wit,  on 
Sec.  at  &c.  by  the  incitements,  solicitations,  and  persuasions  of  the 
said  A.  B.,  C.  D.,  and  £.  F.  did  depart,  and  absent  herself  from  the 
said  S.  C.  her  husband,  as  aforesaid,  with  divers  goods  and  chattels 
of  the  said  3.  C.  that  is  to  say,  with  one,  &c.  of  the  value,  &c. ;  and 
the  jurors,  &c.  that  the  said  A.  B.,  C.  D.,  and  E.  F.  well  knowing 
the  premises  aforesaid,  afterwards,  to  wit,  on  &c  aforesaid,  at  &c. 
aforesaid,  according  to  the  conspiracy,  combination,  confederacy,  and 
agreement  between  them  as  aforesaid  before  had,  unlawfully  and  in- 
juriously did  obtain,  acquire,  and  get  into  their  hands  and  possession 
the  goods  and  chattels  of  him  the  said  S.  C.  above  specified,  of  and 
from  the  said  R.  C.  his  wife,  and  him  the  said  S.  C.  of  the  said  goods 
and  chattels  unlawfully,  fraudulently,  and  deceitfully  did  deceive  and 
defraud,  against  the  peace,  Sec. 
Second  count.  And  the  jurors,  Sec.  that  the  said  A.  B.,  C.  D.,  and  E.  F.  being  per- 
sons of  evil  name  and  fame,  and  dishonest  conversation,  ana  well 
knowing,  and  each  of  them  well  knowing,  that  the  said  S.  C.  had  and 
was  possessed  of  a  great  personal  estate,  and  contriving,  devising,  and 
intending,  and  each  of  them  contriving,  devising,  and  intending  to 
seduce  and  entice  by  divers  unlawful  ways  and  means  R.  C.  the  true 
and  lawful  wife  of  him  the  said  S.  C.  and  to  cause  and  procure  her 
the  said  R.  C.  not  only  to  desert  and  go  away  from  him  the  said  S.  C. 
her  said  husband,  but  also  to  take  and  carry  away  from  him  the  said 
S.  C.  divers  goods,  chattels,  wares,  and  merchandizes  of  him  the  said 
8.  C.  on  &c.  at  Sec.  did  conspire,  combine,  confederate,  and  agree  to 
do  and  perform,  and  in  pursuance  of,  and  according  to  the  said  last- 
mentioned  conspiracy,  combination,  confederacy,  and  agreement,  they 
the  said  A.  B.,  C.  D.,  and  E.  F.  did  afterwards,  to  wit,  on  &c.  at  &c. 
unlawfully  incite,  solicit,  and  persuade,  and  each  of  them  did  incite, 
solicit,  and  persuade,  the  said  R.  C.  to  desert  and  go  away  from  the 
said  S.  C.  her  husband,  into  places  secret  and  unknown  to  him  the  said 
S.  C.  and  to  embezzle  and  take  away  with  her  the  said  R.  C.  divers 
goods  and  chattels,  of  and  from  him  the  said  S.  C. ;  and  that  in  pur- 
suance of  the  last-mentioned  conspiracy,  combination,  confederacy, 
and  agreement  aforesaid,  and  by  means  of  the  said  incitements^  soli- 
citations, and  persuasions  of  them  the  said  A.  B.,  C.  D.,  and  E.  F.  the 
said  R.  C.  afterwards,  to  wit,  on  &c.  aforesaid,  at  Sec.  aforesaid  him 
the  said  S.  C.  her  said  husband,  against  the  will  of  the  said  S.  C.  did 
then  and  there  unlawfully  and  unjustly  desert  and  leave,  and  into 
places  secret  and  unknown  to  the  said  S*  C.  did  withdraw  herself,  and 
then  and  there  did  embezzle  and  take  away  with  her  divers  goods 
and  chattels  of  the  said  S.  G.  that  is  to  say.  Sec.  of  the  value  of, 
&c.  and  that  they  the  said  A.  B.,  C.  D.,  and  E.  F.  in  pursuance  of 
the  said  last-mentioned  conspiracy,  combination,  confederacy,  and 
agreement  between  them  so  as  aforesaid  before  had,  afterwards,  to 
wit,  on  &c.  at  &c.  unlawfully  and  unjustly  did  receive  and  have, 
of  and  from  the  said  R.  C.  the  said  goods  and  chattels  last-men- 
tioned, so  embezzled  and  taken  away  from  him  the  said  8.  C.  by 
her  the  said  R.  C.  as  aforesaid ;  they  the  said  A.  B.,  C.  D.,  and 
E.  F.  then  and  there  well  knowing,  and  each  of  them  well  knowing, 
the  same  goods  last  mentioned  to  have  been  embezzled  and  taken 
away  as  aforesaid,  against  the  peace,  &c. 
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Punishment. — The  old  punishment  for  Conspiracy,  when 
its  object  was  the  false  accusation  of  a  party  of  a  capital 
crime,  was  what  was  called  «  the  villainous  judgment ;  *  by 
which  the  offenders  were  made  incompetent  to  appear  as 
jurors  or  witnesses,  forfeited  all  their  goods  and  chattels, 
and  the  profits  of  their  lands  for  life ;  and  were  sentenced 
to  have  "  their  lands  wasted,  their  houses  razed,  and 
their  bodies  committed  to  prison*"  This  piece  of  barbarity 
has  long  fallen  into  disuse,  and  the  judgment  has  not  been 
pronounced  for  several  centuries.  The  punishment  of 
conspiracy,  at  the  present  day,  is  fine  and  imprisonment, 
in  the  discretion  of  the  court.  Before  the  abolition  of  the 
pillory,  that  punishment  was  sometimes  inflicted ;  but  it 
is  now,  by  66  Geo.  3.  c.  128.  taken  away  for  this  offence. 
It  was  formerly  thought  that  the  conviction  of  a  party 
rendered  him  incompetent  as  a  witness ;  (i?)  but  a  contrary 
doctrine  now  prevails,  (w) 

§9.   EMBEZZLEMENT  NOT  AMOUNTING  TO  FELONY. 

1,  Embezzlement  Misdemeanor  at  Common  Law. 

8.  Embezzlement  punishable  by  Statute  as  a  Misdemeanor. 

In  general,  an  indictment  for  a  mere  breach  of  trust,  not  Embeziiement 
amounting  to  larceny,  will  not  lie  at  common  law.  But at  common  law 
where  this  breach  of  trust  is  committed  by  a  public  officer 
misapplying  the  funds  with  which  he  is  entrusted  for  the 
benefit  of  the  public,  he  may  be  indicted  for  a  misde- 
meanor in  respect  of  his  public  duty.  Thus,  an  indict- 
ment will  lie  against  overseers  for  not  accounting ;  and 
the  precedent  inserted  below,  of  an  indictment  against 
a  surveyor  of  highways,  is  stated  by  Mr.  Chitty  in  his 
excellent  work  on  Criminal  Law,  from  which  it  is  taken,  to 
have  been  obtained  from  the  Crown  Office,  having  been 
used  in  the  prosecution  of  a  person  named  Robinson. 

Indictment  for  embezzlement  at  common  law. 

That  W.  R.  late  of,  &c.  at  the  several  times  of  the  committing  of  Indictment 
the  several  offences  hereinafter-mentioned,  was  one  of  the  surveyors  against  sarreyo 
of  the  highways  of  the  parish  of  —  aforesaid,  in  the  county  afore-  of  highways  for 
said,  to  wit,  at  &c.  aforesaid,  and  that  the  said  W.  R.  so  being  u,in?  material* 
auch  surveyor  of  the  highways  as  aforesaid,  not  regarding  his  duty  °*,toJljcd  *>r 
in  that  behalf,  hut  minding  and  intending  to  promote  his  own  private  r^Sr^Q* „  em. 


(v)  Ct,  Lit.  SG;  2  Hale,  277.         (w)  Sec  Phil,  or  Ev.24. 
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mites,  and  em- 
ploying public 
labourers,  &c. 


Seventh  count, 
for  embezzling 
the  gravel  got 
tor  tbe  parish. 


gain  and  emolument,  at  the  expence  of  the  inhabitants  of  the  said 
parish,  on  &c.  and  so  forth,  and  on  sixty  other  days  and  times  then 
next  following,  at  &c.  aforesaid,  unlawfully,  wilfully,  and  cor- 
ruptly, by  colour  of  his  said  office  of  surveyor  of  the  highways  as 
aforesaid,  did  cause  and  procure  divers,  to  wit,  fifty  cartloads  of 
gravel,  and  other  materials,  which  had  been  then  and  there  dug  and 
got  at  the  costs  and  charges  of  the  inhabitants  of  the  said  parish, 
for  the  purpose  of  repairing  the  public  common  highways  of  the  said 
parish,  ana  which  ought  then  and  there  to  have  been  laid  upon  and 
used  in  the  repairs  of  such  highways,  to  be  carried  and  conveyed  to 
certain  gardens,  lands,  and  grounds  of  the  said  W,  R.  within  the 
said  parish,  and  there  to  be  laid,  spread,  and  used  for  his  own  private 
gain  and  emolument,  and  did  then  and  there  unlawfully,  wilfully, 
and  corruptly,  by  colour  of  his  said  office,  cause  and  procure  divers 
labourers,  to  wit,  &c.  (naming  them)  then  and  there  hired  and 
retained  at  the  costs  and  charges  of  the  said  inhabitants  of  the  said 
parish,  to  get  and  carry  gravel  and  materials  for  the  purpose  of 
repairing  and  to  repair  the  highways  of  the  said  parish,  under  the 
direction  of  the  surveyors  of  the  highways  of  the  said  parish,  to  be 
employed  in  the  carrying  and  conveying  the  said  gravel  and  other 
materials  to  the  said  gardens,  lands,  and  grounds  of  the  said  W.  R. 
and  in  there  laying,  spreading,  and  using  the  same  for  the  private 
gain  and  emolument  of  the  said  W.  R.  when  such  labourers  ought 
to  have  been  then  and  there  employed,  getting  gravel  and  other 
materials  for  the  purpose  of  repairing,  and  in  the  repairing  such 
highways ;  and  also  did  then  and  there  unlawfully,  wilfully,  and 
corruptly,  by  colour  of  his  said  office,  cause  and  procure  divers  teams 
furnished  with  horses  and  other  cattle,  and  with  men  to  attend 
the  same,  which  had  been  then  and  there  duly  sent  by  divers  inha- 
bitants and  occupiers  of  lands,  tenements,  and  hereditaments  within 
the  said  parish,  to  wit,  by,  &c.  (naming,  them)  to  perform  statute 
duty  for  and  in  the  repair  of  the  said  highways  under  the  direction 
of  the  surveyors  of  the  highways  of  the  said  parish,  to  be  employed 
in  the  carrying  and  conveying  of  the  said  gravel  and  other  materials 
to  the  said  lands,  gardens,  and  ground  of  the  said  W.  R.  and  in 
there  laying,  spreading,  and  using  the  same  for  the  private  gain  and 
emolument  of  the  said  W.  R.  when  such  teams  and  men  attending 
the  same  ought  to  have  been  then  and  there  employed  in  getting, 
loading,  and  conveying  gravel  and  other  materials,  for  the  purpose 
of  repairing,  and  in  the  repairing  such  highways,  contrary  to  the 
duty  of  the  said  W.  R.  as  such  surveyor  of  the  highways  as  afore- 
said, and  against  the  peace,  &c. 

(Second  count  only  for  procuring  gravel  dug,  for  the  purposes  of 
repairing,  to  be  taken  to  his  own  premises*  Third  count  for  procuring 
the  public  labourers  to  carry  gravel  for  him.  Fourth  count  employing 
the  teams  sent  to  perform  statute  duty  to  carry  gravel  for  him.  Fifth 
count  for  employing  the  public  labourers  to  dig  muck  and  dirt,  and 
convey  it  for  himself.  Sixth  count,  for  employing  teams  for  the  same 
purpose.     Seventh  count  as  follows  i — ) 

And  the  jurors,  &c.  that  the  said  W.  R.  so  being  such  surveyor 
of  the  highways  as  aforesaid,  not  regarding  his  duty  in  that  behalf, 
but  minding  and  intending  as  aforesaid,  on  the  said,  &c.  and  on 
sixty  other  days  and  times  then  next  following,  at  &c.  aforesaid, 
unlawfully,  wilfully,  and  corruptly,  by  colour  of  his  said  office,  did 
cause  and  procure  divers  other,  to  wit,  one  hundred  other  loads  of 
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grarel  and  other  materials.,  which  had  been  then  and  there  dug  and 
got  at  the  costs  and  charges  of  the  inhabitants  of  the  said  parish, 
for  the  purpose  of  repairing  the  public  common  highways  of  the  said 
parish,  and  which  then  and  there  ought  to  have  been  laid  upon  and 
used  in  the  repairs  of  such  highways  as  aforesaid,  to  be  carried  and 
conveyed  to  a  certain  place,  called  Queen-street,  within  the.  said 
parish,  not  being  one  of  the  public  highways  of  the  said  parish,  and 
there  to  be  laid,  spread,  and  used  for  his  own  private  accommoda- 
tion, rain,  and  emolument,  contrary  to  the  duty  of  the  said  W .  R. 
as  such  surveyor  of  the  highways  as  aforesaid,  to  the  evil  example, 
&c.  and  against  the  peace,  &c. 

2.  Embezzlement    made   a    misdemeanor    by   statute. —  Embezzlement 
The  7  and  8  Geo.  4.  c.  29.  contains  the  following  pro-  b*  «»«*«*#  at- 
vision,  rendering  embezzlement  by  agents  indictable  as  a  J^'JiSer 
misdemeanor,  and  punishable  with   severe  penalties  : —  7  and  8  Geo.  4. 
u  That  if  any  money,  or  security  for  the   payment  of  c.  29. 8.49. 
money,  shall  be  entrusted  to  any  banker,  merchant,  broker,  Ap50**  embez- 
attorney,  or  other  agent,  with  any  direction  in  writing  to  entrusTeTto 
apply  such  money  or  any  part  thereof,  or  the  proceeds  or  them  to  be  ap- 
any  part  of  the  proceeds  of  such  security,  for  any  purpose  P,ic? t0  any 
specified  in  such  direction,  and  he  shall,  in  violation  of spwial  purpose  • 
good  faith  and  contrary  to  the  purpose  so  specified,  in  any- 
wise convert  to  his  own  use  or  benefit  such  money,  security, 
or  proceeds,  or  any  part  thereof  respectively,  every  such 
offender  shall  be  guilty  of  a  misdemeanor;  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond  the  seas  for  any  term  not 
exceeding  fourteen  years  nor  less  than  seven  years,  or  to 
suffer  such  other  punishment,  by  fine  or  imprisonment,  or 
by  both,  as  the  court  shall  award;  and  if  any  chattel  or  or  embezzling 
valuable  security,  or  any  power  of  attorney  for  the  sale  or  R°y  8°°d»  or . 
transfer  of  any  share  or  interest  in  any  public  stock  or  tatrnsteVto1"11* 
fund,  whether  of  this  kingdom,  or  of  Great  Britain,  or  of  them  for  safe 
Ireland,  or  of  any  foreign  state,  or  in  any  fund  of  any  body  custody  or  for 
corporate,  company,  or  society,  shall  be  entrusted  to  any  ^'^^J^/ m 
banker,  merchant,  broker,  attorney,  or  other  agent,  for  misdemeanor, 
safe    custody   or  for  any  special  purpose,  without  any 
authority  to  sell,  negotiate,  transfer,  or  pledge,  and    he 
shall,  in  violation  of  good  faith  and  contrary  to  the  object 
or  purpose  for  which  such  chattel,  security,  or  power  of 
attorney,  shall  have  been  entrusted  to  him,  sell,  negotiate, 
transfer,  pledge,  or  in  any  manner  convert  to  his  use  or 
benefit  such  chattel  or  security,   or  the  proceeds  of  the 
same  or  any  part  thereof,  or  the  share  or  interest  in  the 
stock  or  fund  to  which  such  power  of  attorney  shall  relate 
or  any  part  thereof,  every  such  offender  shall  be  guilty  of  a 
misdemeanor ;  and,  being  convicted  thereof,  shall  be  liable, 
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at  the  discretion  of  the  cerart,  to  the  ptmwbmetits  which 
the  court  may  award  as  hereinbefore  last  mentioned." 
Not  to  affect  By  the  provisions  of  section  50,  this  enactment  is  re- 

trustees  or  mort-  gtricted  from  applying  to  any  trustee*  or  ntortgagees  in  re- 
recdving^ney  spect  of  the  trust  or  mortgaged  property,  to  any  banker, 
doe  on  securi-  attorney,  or  other  agent,  receiving  money  due  on  a  secn- 
ties.  rity  deposited  in  his  hands,  or  selling  any  securities  or 

effects  necessary  for  the  satisfying  any  lien  he  may  have 
upon  them. 
Factors  pledging      By  section  51,  it  is  enacted,    "  That  if  any  factor  or 
forth^J.ownU8e  agent,  entrusted,  for  the  purpose  of  sale,  with  any  goods 
document8°reiat- or  merchandise,  or  entrusted  with  any  bill  of  lading,  ware- 
xng  to  goods,     housekeeper's  or  wharfinger's  certificate   or  warranty  or 
entrusted  to       order  for  delivery  of  goods  or  merchandize,  shall,  for  his 
puraoM^fnie    own  benefit  an(*  m  violation  of  good  faith,  deposit  or 
guHiyofamb-  pledge  any  such  goods  or  merchandize,  or  any  of  the  said 
demeanor.         documents,  as  a  security  for  any  money  or  negotiable  in- 
strument borrowed  or  received  by  such  factor  or  agent,  at 
or  before  the  time  of  making  such  deposit  or  pledge,  ov 
intended  to  be  thereafter  borrowed  or  received,  every  sttehr 
offender  shall  be  guilty  of  a  misdemeanor;  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  any  term  not 
exceeding  fourteen  years  nor  less  than  seven  years,  or  to 
suffer  such  other  punishment,  by  fine  or  imprisonment,  or 
Not  to  extend  to  by  both,  as  the  court  shall  award ;  but  no  such  factor  or 
cases  where  the  agent  shall  be  liable  to  any  prosecution  for  depositing  or 
exceed  the*  n0t  Paging  anv  su°h  goods  or  merchandize,  or  any  of  the 
amount  of  their  said  documents,  in  case  the   same  shall   not  be  made  a 
i«en.  security  for  or  subject  to  the  payment  of  any  greater  sum 

of  money  than  the  amount  which  at  the  time  of  such  depo-- 
sit  or  pledge  was  justly  due  and  owing  to  such  factor  or 
agent  from  his  principal,  together  with  the  amount  of  any 
bill  or  bills  of  exchange  drawn  by  or  on  account  of  such 
principal,  and  accepted  by  such  factor  or  agenU" 
No  agent  liable  But  by  section  52,  a  N-o  banker,  merchant,  broker,, 
to  be  indicted     factor,  attorney,  or  other  agent  as  aforesaid,  shall  be  liable 

SLfMedhbyghim  *°  ^e  convicted  by  any  evidence  whatever  as  an  offender 
under  compui-  against  this  act,  in  respect  of  any  act  done  by  him,  if  he 
sory  process  shall,  at  anytime  previously  to  his  being  indicted  for  such* 
tuted^1081'     offence,  have  disclosed  such  act  on  oath  in  consequence  of 

any  compulsory  process  of  any  court  of  law  or  equity  in 

any  action,  suit,  or  proceeding,  which  shall  have  been  bond 
jidt  instituted  by  any  party  aggrieved,  or  if  he  shall  have 

disclosed  the   same   in   any   examination   or  deposition 

before  any  commissioners  of  bankrupt." 
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£ndktm**tfi  jbr  embezzlement  under  tkU  statute  made  punishable  as  a 

misdemeanor* 

* 

That  on  &e.  at  &c.  one#  C.  D.   did  entrust  to  one  A.  B*  hit  indictment 
agent  in  that  behalf,  a  certain  large  sum  of  money,  to  wit,  the  sum  under  first 
of  one  hundred  pounds,  and  a  certain  security  for  the  payment  of  clause  of  a.  49. 
moneys  that  is  to  say,  a  bill  of  exchange  drawn  by  the  said  C  IX  against  an  ageut 
upon  and  accepted  by  one  E.  F.  for  the  payment  of  the  sum  of  one  ,or  *PP17Jn& 
hundred  and  fifty  pounds  to  the  said  C.  D.  or  hia  order  at  a  day  money  and  secu- 
then  to  come,  and  which  said  sum  was  then  unpaid  and  un&atiafied,  nties  lodged  in 
the  said  bill  of  exchange  being  then  and  there  the  property  of  the  J"^* written 
said  C.  D.  and  of  certain  value,  to  wit,  of  the  value  of  one  hundred  instructions  to 
and  fifty  pounds,  with  directions  to  the  said  A.  B.  in  writing,  to  nig  own  ugc' 
apply  the  said  money,  and  the  proceeds  of  the  said  security,  for  a 
certain  purpose  then  and  there  specified  in  the  said  directions ;  that 
is  to  say,  &c.  {here  state  the  purpose  as  in  the  written  directions).    And 
the  jurors,  &c.  that  the  said  A.  B.  late  of,  &c.  being  such  agent  as 
aforesaid,  afterwards  and  while  the  said  sum  of  one  hundred  pounds 
and  the  said  security  were  so  entrusted  to  him  as  aforesaid,  for  the  pur* 
pose  aforesaid,  on  &c.  at  &c.  in  violation  of  good  faith,  and  contrary 
to  the  said  purpose  so  specified  in  the  directions  as  aforesaid,  unlaw- 
fully, wilfully,  and  fraudulently,  did  convert  to  his  own  use  the 
said  sum  of  one  hundred  pounds,    and  the  proceeds  of  the  said 
security  so  to  him  entrusted  as  aforesaid,  against  the  form  of  the 
statute,  &c.  and  against  the  peace,  &c. 


That  on  &c.  at  &c.  one  C.  D.  did  entrust  to  A.  B.  his  banker  indictment  on 
and  agent  in  that  behalf,  for  safe  custody,  a  certain  valuable  security,  the  second  clause 
that  is  to  say,  a  bill  of  exchange  drawn  by  the  said  C.  D.  upon  and  of  s.  49.  against 
accepted  by  one  E.  F.  for  the-payment  of  the  sum  of  one  hundred  a  banker,  for 
and  fifty  pounds,  to  the  said  CD.  or  his  order,  and  then  due  and  negotiating  a 
unsatisfied,  the  said  bill  of  exchange  being  then  and  there  the  pro-  bil1  ^pcV^ted 
perty  of  the  said  C.  D.  and  of  the  value  of  one  hundred  and  fifty  Wlt^,ra  f.       e 
pounds,  without  any  authority  to  sell,  negotiate,  transfer,  or  pledge  cus     *' 
the  same  ;  and  the  jurors,  &c.  that  A.  B.  late  of,  &c.  while  be  was 
such  banker  and  agent  as  aforesaid,  and  while  the  said  bill  of  exchange 
so  was  entrusted  to  him  as  such  banker  and  agent  for  safe  custody  as 
aforesaid,    to  wit,   on  &c.    at  &c.   did  unlawfully,   wilfully,    and 
fraudulently  negotiate,  transfer,  and  convert  the  said  bill  of  exchange 
to  and  for  his  own  use  and  profit,  against  the  form  of  the  statute,  &e. 
and  against  the  peace,  &c. 


That  on  &c.  at  &c.  one  C.  D.   did  entrust  to  one  A.   B.  then  Indictment  on 
and  there    being  a  factor  and   agent,    and   then  and  there  being  s.  5 1,  against  a 
employed  by  the  said  C.  D.  as  his  factor  and  agent,  ten  pipes  of  factor  for  pledg- 
port  wine,  and  ten  warrants  and  orders  of  the  London  Dock  Com-  ing  the  wine  and 
pany  for  the  delivery  of  the  same  port  wine,  belonging  to  the  said  dock  warrants  of 
C.  D.  and  of  great  value,   to  wit,    of  the  value   of  five   hundred  n,s  P"nap«- 
paunds,  for  the  purpose  of  the  sale  thereof  by  the  said  A.  B.  as  such 
factor  and  agent  as  aforesaid,  for  and  on  account  and  for  the  benefit 
of  the  said  C.  D.     And  the  jurors,  &c.  that  the  said  A.  B.  late  of, 
&c.  being  such  factor  and  agent  as  aforesaid,  while  he  was  employed 
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by  the  said  C.  D.  as  his  factor  and  agent  as  aforesaid,  and  while  the 
said  ten  pipes  of  port  wine,  and  the  said  ten  warrants  and  orders 
so  were  entrusted  to  him  by  the  said  C.  D.  for  the  sale  thereof  as 
aforesaid,  afterwards,  to  wit,  on  &c.  at  &c  did  unlawfully, 
knowingly,  and  fraudulently,  for  his  own  benefit,  and  in  violation 
of  good  faith,  deposit  and  pledge  the  said  ten  pipes  of  port  wine 
and  the  said  ten  warrants  and  orders  with  one  £.  F.  as  a  security  for 
a  certain  sum  of  money,  to  wit,  the  sum  of  two  hundred  pounds, 
by  the  said  A.  B.  at  the  time  of  his  so  making  the  said  deposit  and 
pledge  borrowed  and  received  of  and  from  the  said  £.  F.  against  the 
form  of  the  statute,  &c.  and  against  the  peace,  &c. 


Offence, 


Escapes  per- 
mitted by 
officers. 


§  10.    ESCAPE    AND    RESCUE. 

All  escapes  from  lawful  custody,  whether  effected  with 
or  without  force ;  all  failures  of  duty  in  gaolers  and  offi- 
cers by  which  their  prisoners  escape,  whether  wilful  or 
negligent ;  and  every  rescuing  or  attempting  to  rescue 
parties  lawfully  charged  with  crime,  are  offences,  differing 
in  degree  according  to  circumstances,  but  punishable 
either  as  misdemeanors  or  as  felonies.  The  lowest  degree 
of  offence  is  that  of  the  prisoner  himself,  when  he  takes 
advantage  of  the  negligence  of  his  keeper  to  regain  his 
liberty ;  yet  even  this  is  a  misdemeanor,  punishable  by 
fine  and  imprisonment ;  because  the  law  requires  of  ail 
persons  to  submit  themselves  to  its  judgment,  and  to 
remain  in  custody  till  delivered  by  lawful  process. (a?) 
The  breach  of  prison  by  a  party  in  custody,  for  whatever 
offence,  was  felony  by  the  common  law;(y)  but  by  the 
statute  de  frangentibus  prisonam,  (2)  it  was  enacted,  "  that 
none  from  henceforth  that  breaketh  prison  shall  have 
judgment  of  life  or  member  for  breaking  of  prison  only, 
except  the  cause  for  which  he  was  so  taken  and  impri- 
soned did  require  such  a  judgment,  if  he  had  been  con- 
victed thereupon  according  to  the  law  and  custom  of  the 
realm ."  Thus  for  a  prisoner  to  break  prison  who  is  in 
custody  on  a  capital  charge  is  still  felony  ;  but,  when  in 
custody  en  a  minor  charge  it  is  now  a  misdemeanor, 
punishable  with  fine  and  imprisonment  in  the  discretion 
of  the  court. 

Whenever  an  officer,  having  a  party  lawfully  in  his 
custody,  on  a  charge  of  felony,  voluntarily  permits  him 
to  escape,  the  officer  is  involved  in  the  legal  guilt  of  the 
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crime  charged  on  his  prisoner,  (a)  Whetfe  he  negligently 
permits  &  prisoner  to  escape,  which  is  defined  to  be  where 
he  omits  to  make  fresh  pursuit  after  him,  he  is  guilty  of  a 
misdemeanor.  And  he  is  guilty,  in  this  degree,  if  d 
prisoner  in  his  charge  commits  Suicide,  against  which  it 
is  his  duty  to  guard,  (b)  But  to  Constitute  an  indictable 
escape,  either  in  the  party  or  m  the  officer,  there  must  be 
an  actual  and  legal  arrest  previously  made ;  and,  there- 
fore, if  an  officer,  having  a  warrant  to  arrest  a  man,  see 
him  start  up  in  a  house,  and  challenge  him  for  bis  pri- 
soner, but  never  have  him  actually  in  his  custody,  and  the 
party  gets  free,  this  is  no  escape  in  either,  (c)  It  is,  how- 
ever, an  offence  in  any  person  wilfirity  to  throw  obstacles 
in  the  way  of  a  lawful  arrest  on  a  criminal  charge,  and 
Would  constitute  the  party  so  offending,  an  accessary  iit 
case  of  felony,  (d) 

Rescue  is  where  a  third  person  procures  or  assists  the  Rescue  by  thUd 
escape  of  a  prisoner ;  and  this  is  at  the  least  criminal  ft*  persons. 
the  same  degree  with  the  act  of  a  party  breaking  prison. 
In  case  of  treason,  a  stranger  rescuing  a  traitor  is  himself 

Silty  of  treason ;  (e)  in  case  of  felony,  he  is  gftilty  of 
ooy,  if  the  principal  be  convicted ;  and  in  all  cases  he 
is  guilty  of  a  high  misdemeanor  at  common  law,  for 
which  he  may  be  prosecuted,  whatever  itoay  be  the  fate  of 
the  party  whom  he  aided.  (/)  At  common  law,  "un- 
successful attempts  to  procure  the  escape  of  a  felon  were 
not  felonies,  (g)  and  the  16  Geo.  2.  c.  31.  was  passed  to 
provide  further  security  in  this  respect.  By  that  statute,  Provision!  of  is 
s.  I.  it  is  enacted,  that  "  if  any  person  shall  by  any  Gco •*•  C*8*\M 
means  whatsoever  be  aiding  or  assisting  to  any  prisoner  ^^^ 
to  attempt  to  make  his  or  her  escape,  from  any  gaol,  escape, 
although  no  escape  be  actually  made,  in  case  such  pri- 
soner then  was  attainted  or  convicted  of  treason,  or  any 
felony,  except  petty  larceny,  or  lawfully  committed  to,  or 
detained  in  any  gaol  for  treason  or  any  felony,  except' 
petty  larceny,  expressed  in  the  warrant  of  commitment  or 
detainer,  every  person  so  offending,  and  being  thereof 
lawfully  convicted,  shall  be  deemed  and  adjudged  guilty 
of  felony  9  and  shall  be  transported  for  the  term  of  seven 
years ;  and  in  case  such  prisoner  then  was  convicted  of, 
committed  to,  or  detained  in  any  gaol  for  petty  larceny, 

Hawk.  b.  2.  c.  19.  s.  40.  (A)  Dalt,  J.  c.  169. 

Hawk.  b.  2.  c.  19.  s.  1.  (d)  1  Hale,  606. 

Hawk.  b.  2.  c.  21.  s.  7.  (/)  Hawk.  b.  2.  c.  21.  s.  6. 

r)  The  King  v.  Tilley,  2  Leach,  671. 

Q 


i 


226 


ESCAPE    AND    RESCUE. 


or  any  other  crime,  not  being  treason  or  felony,  expressed 
in  the  warrant  of  commitment  or  detainer  as  aforesaid,  or 
then  was  in  gaol  upon  any  process  whatsoever,  for  any 
debt,  damages,  costs,  sum  or  sums  of  money,  amounting 
in  the  whole  to  the  sum  of  one  hundred  pounds,  every 

J>erson  so  offending  as  aforesaid,  and  being  thereof  law- 
uily  convicted,  snail  be  deemed  and  adjudged  to  be 
guilty  of  a  misdemeanor,  for  which  he  or  she  shall  be  liable 
to  a  fine  and  imprisonment."  The  second  section  further 
provides,  "  that  if  any  person  shall  after  the  same  day 
convey  or  cause  to  be  conveyed  into  any  gaol  or  prison, 
any  vizor  or  other  disguise,  or  any  instrument  or  arms, 
proper  to  facilitate  the  escape  of  prisoners ;  and  the  same 
shall  deliver,  or  cause  to  be  delivered,  to  any  prisoner  in 
any  such  gaol,  or  to  any  other  person  there,  for  the  upe 
of  any  such  prisoner  without  the  consent  or  privity  of  the 
keeper  or  under-keeper  of  any  such  gaol  or  prison ;  any 
such  person,  although  no  escape  or  attempt  to  escape  be 
actually  made,  shall  be  deemed  to  have  delivered  such 
vizor  or  other  disguise,  instrument  or  arms,  with  an  intent 
to  aid  and  assist  such  prisoner  to  escape  or  attempt  to 
escape ;  and  in  case  such  prisoner  then  was  attainted  or 
convicted  of  treason,  or  any  felony,  except  petty  larceny, 
or  lawfully  committed  to  or  detained  in  any  such  gaol  for 
treason,  or  any  felony,  except  petty  larceny,  expressed 
in  the  warrant  of  commitment  or  detainer,  every  person 
so  offending,  and  being  thereof  lawfully  convicted,  shall 
in  like  manner  be  deemed  and  adjudged  guilty  of  felony, 
and  shall  be  transported  for  the  term  of  seven  years ; 
but  in  case  the  prisoner  to  whom,  or  for  whose  use,  such 
vizor  or  disguise,  instrument  or  arms,  shall  be  so  deli- 
vered, then  was  convicted,  committed,  or  detained  for 
petty  larceny  or  any  other  crime  not  being  treason  or 
felony,  expressed  in  the  warrant  of  commitment  or  de- 
tainer, or  upon  any  process  whatsoever,  for  any  debt, 
damages,  costs,  sum  or  sums  of  money  amounting  in  the 
whole  to  the  sum  of  100/.  every  such  person  so  offending 
and  being  thereof  lawfully  convicted,  shall  be  deemed 
and  adjudged  to  be  guilty  of  a  misdemeanor  for  which  he 
or  she  shall  be  in  like  manner  liable  to  a  fine  and  impri- 
sonment." The  third  section  makes  it  transportable  felony 
to  aid  or  assist  any  prisoner  to  attempt  to  make  his  escape 
from  any  officer  charged  to  convey  him  to  gaol,  by  a 
warrant  for  treason  or  felony,  except  petty  larceny,  or  to 
aid  or  assist  any  felon  in  escaping  from  a  vessel  conveying 
him  to  be  transported  under  a  lawful  order.  This  statute 
does  not  extend  to  cases  where  the  prisoner  made  an  actual 
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escape,  but  only  to  an  unsuccessful  attempt ;  (i)  so  under 
this  act,  no  indictment  could  be  sustained,  where  the 
commitment  was  on  suspicion,  because  the  act  re- 
quired the  felony  to  be  expressed  in  the  body  of  the 
warrant,  (j)  But  now,  by  4  Geo.  4.  c.  64.  s.  43.  it  ia 
enacted,  "  That  if  any  person  shall  convey,  or  cause  to  be 
conveyed,  into  any  prison  to  which  the  act  shall  extend, 
any  mask,  vizor,  or  other  disguise,  or  any  instrument  or 
arms  proper  to  facilitate  the  escape  of  any  prisoners,  and 
the  same  shall  deliver,   or  cause  to  be  delivered,  to  any 

{prisoner  in  any  such  prison,  or  to  any  other  person  there, 
or  the  use  of  any  such  prisoner,  without  the  consent  or 
privity  of  the  keeper  of  such  prison,  every  such  person 
shall  be  deemed  to  have  delivered  such  vizor  or  disguise, 
instrument  or  arms,  with  intent  to  aid  and  assist  such 
prisoner  to  escape  or  attempt  to  escape  ;  and  if  any  per- 
son shall,  by  any  means  whatever,  aid  and  assist  any 
prisoner  to  escape,  or  in  attempting  to  escape,  from  any 

Erison,  any  person  so  offending,  whether  an  actual  escape 
e  made  or  not,  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  transported  beyond  the  seas 
for  any  term  not  exceeding  fourteen  years." 

The  offences  of  escaping  after  a  sentence  of  trans- 
portation, of  aiding  such  escape,  and  of  escaping,  or  of 
rescuing  a  party  capitally  convicted,  are  provided  for  by 
5  Geo.  4.  c.  84;  but  these  are  cases  which,  from  their 
importance  can  scarcely  occur  at  sessions,  and,  therefore, 
need  not  be  further  considered  in  this  place. 

Rescuing  goods  in  custody  of  the  law,  as  goods  law-  Rescue  of  dfo* 
fully  distrained  for  rent,  and  pound  breach,  are  offences  ^c"d  poun<* 
of  the  same  kind  as  the  rescue  of  prisoners,  though  of 
very  inferior  degree ;  and  are  punishable  with  $ne  and 
imprisonment  in  the  discretion  of  the  court. 

All  indictments  for  escapes  and  rescues  must  shew  Indictment. 
that  the  party  was  in  custody  charged  with  some  crime, 
or  committed  for  some  crime,  in  a  manner  which  makes 
the  custody  lawful,  (k)  It  is  necessary,  therefore,  to  state 
the  charge  or  the  warrant  under  which  he  was  in  custody, 
and  an  allegation  that  he  was  duly  in  custody  will  not 
suffice ;  for  the  legality  of  the  custody  is  an  inference  in 
law  to  be  drawn  from  the  facts  set  forth,  and  of  which 
the  court  must  judge.  (/)     It  must  also  appear  that  the 
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prisoner  went  at  large,  as  well  as  that  he  escaped  ;(wi)  and 
it  must  be  stated  in  an  indictment  against  an  officer, 
whether  the  escape  was  suffered  negligently  or  voluntarily; 
but,  though  negligence  must  be  alleged,  it  need  not  be 
proved,  but  will  be  inferred  from  the  fact  of  the  escape, 
unless  rebutted  by  circumstances  showing  that  it  was  pro- 
duced by  the  unexpected  and  irresistible  force  of  others,  (w) 

Indictments* 

Indictment  That  on  &c.  at  &c.  A.  B.  late  of  &c.  was  charged  before  J.  K. 

against  a  party  Esquire,  then  and  yet  being  one  of  the  justices  of  our  Lord  the  King, 
charged  with  assigned  to  keep  the  peace  of  our  said  Lord  the  King,  in  and  for  the 
larceny  for  county  aforesaid,  and  also  to  hear  and  determine  divers  felonies,  tres- 

escaping  from  a  passes,  and  other  misdeeds,  committed  in  the  said  county  by  one  C.  D. 
constable.  on  the  oath  of  the  said  C.  D.  that  he,  the  said  A.  B.  had  then  lately 

before  feloniously  stolen,  taken,  and  carried  away  seven  pieces  of  the 
gold  coin  of  this  realm,  called  sovereigns,  of  the  value  of  seven 
pounds,  of  the  monies  of  the  said  C.  D. ;  and  the  said  A.  B.  was  then 
examined  before  the  said  J.  K.  Esquire,  the  justice  aforesaid,  touch- 
ing the  said  offence  so  charged  by  the  said  C.  D.  as  aforesaid ;  upon 
which  the  said  J.  K.  the  justice  aforesaid,  did  then  and  there  make  a 
certain  warrant  under  his  hand  and  seal,  in  due  form  of  law,  bearing 
date  on  the  said,  &c.  directed  to  the  keeper  of  the  county  gaol  of  — — 
or  his  deputy,  commanding  the  said  keeper  or  his  deputy,  that  he 
should  receive  into  his  custody  the  said  A.  B.  brought  before  him, 
and  charged  on  the  oath  of  the  said  C.  D.  with  the  premises  above 
specified;  and  the  said  J.  K.  by  the  said  warrant  did  command  the 
said  keeper  of  the  said  county  gaol,  or  his  deputy,  to  safely  keep  him 
the  said  A.  B.  till  he  should  be  discharged  by  due  course  of  law ; 
which  said  warrant  afterwards,  to  wit,  on  &c.  aforesaid,  at  &c. 
aforesaid,  was  delivered  to  E.  F.  then  being  one  of  the  constables 
of  the  said  parish  as  aforesaid,  and  then  and  there  having  the  said 
A.  B.  in  his  custody  for  the  cause  aforesaid ;  and  the  said  E.  F.  was 
then  and  there  commanded  by  the  said  J.  K.  the  justice  aforesaid, 
to  convey  the  said  A.  B.  without  delay  to  the  said  county  gaol,  and 
to  deliver  him,  the  said  A.  B.  to  the  keeper  of  the  said  gaol,  or  his 
deputy,  together  with  the  warrant  aforesaid.  And  the  jurors,  &a 
that  the  said  A.  B.  so  being  in  the  custody  of  the  said  E.  F.  under 
and  by  virtue  of  the  warrant  aforesaid,  afterwards,  and  while  he 
continued  in  such  custody,  and  before  he  was  delivered  by  the  said 
E.  F.  to  the  said  keeper  of  the  said  county  gaol,  or  his  deputy,  to 
wit,  on  &c.  aforesaid  at  &c.  aforesaid,  out  of  the  custody  of  the 
said  E.  F.  unlawfully  did  escape  and  go  at  large  whithersoever  he 
would,  to  the  great  hindrance  of  justice,  and  against  the  peace,  &c. 


Indictment  That  on  &c.  at  &c.  one  S.  O.  came  before  A.  B.  Esq.  then  and 

against  a  con-     yet  one  of  the  justices  of  our  said  Lord  the  King,  assigned  to  keep 
stable  for  negli-  the  peace  of  our  said  Lord  the  King  in  and  for  the  county  of  N.  and 
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also  to  hear  and  determine  divers  felonies,  trespasses,  and  other  mis-  gently  permit- 
deeds,  committed  in  the  same  county;  and  the  said  8.  O.  did  then  ting  a  person  to 
and  there,  on  his  oath,  before  the  same  justice,  charge,  accuse,  and  «<»Pe  wno  had 
give  information  against  one  M.  M.  of  the  parish  aforesaid,  in  the  been  Rrrestcd  b7 
county  aforesaid,  yeoman,  for  a  certain  misdemeanor,  in  unlaw- hin*  °°  a  Y"" 
ftiDy  and  designedly  obtaining  certain  monies  of  and  from  one  G.  ET.  ra.  ^  charging  a 
by  certain  false  pretences ;  whereupon  he  the  said  A.  B.  the  justice  JJJJJ  di^t?ne 
aforesaid,  did  then  and  there,  to  wit,  at  the  parish  of  R.  aforesaid,  in  hlm  t0  bring  the 
the  county  aforesaid,  make  a  certain  warrant,  under  his  hand  and  party  accused 
seal,  in  due  form  of  law,  directed  to  the  constables  of  the  parish  of  R.  before  the  ma- 
aforesaid,  in  the  county  aforesaid,  thereby  requiring  them  to  take  the  gistrate. 
body  of  the  said  M.  M.  and  bring  him  before  the  said  A.  B.  the 
justice  aforesaid,  to  answer  to  such  matters  and  things  as  should  be 
alleged  against  him,  touching  the  said  offence  ,*  which  said  warrant 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  D.  afore- 
laid,  in  the  county  aforesaid,  was  delivered  to  one  H.  W.  then  being 
one  of  the  constables  of  the  said  parish  of  R.  in  due  form  of  law  to 
be  executed ;  by  virtue  of  which  said  warrant,  the  said  H.  W.  after- 
wards, to  wit,  on  the  said,  &c.  at  &c.  aforesaid,  did    take  and 
arrest  the  body  of  the  said  M.  M.  and  him  the  said  M.  M.  in  his  cus- 
tody, for  the  cause  aforesaid,  had;  nevertheless,  the  said  H.  W.  late 
of  the  said  parish  of  R.  in  the  county  aforesaid,  yeoman,  afterwards, 
to  wit,  on  tne  said,  &c.  the  duty  of  his  office  in  that  respect  not  re- 
garding, at  the  parish  of  R.  in  the  county  aforesaid,  unlawfully  and 
negligently  did  permit  and  suffer  the  said  M.  M.  to  escape  and  go  at 
large  whithersoever  he  would,  out  of  the  custody  of  him  the  said 
fi.  W.  to  the  great  hindrance  of  justice,  and  against  the  peace,  &c. 


That  on,  &c  at  &c.  one  T.  B.  I.  was  brought  by  one  H.  P.  then  Indictment 
being  one  of  the  constables  of  the  same  parish,  before  W.  D.  Esq.  agaiust  a  consta- 
then  and  yet  being  one  of  the  justices,  &c.  and  the  said  T.  B.  I.  then  ble  for  negli- 
and  there  was  charged  by  one  A.  B.  spinster,  upon  the  oath  of  the  Rentl>'  pen^t- 
said  A.  B.  with  Jiaving  feloniously  ravished  the  said  A.  B.  and  had  t,n*  a  J?a°  ™ 
carnal  knowledge  of  her  body,  against  her  will,  and  that  the  said  ^^^  for*^ 
T.  B.  1.  then  and  there  was  examined  before  the  said  W.  D.  the  ra 
justice   aforesaid,  touching  the  aforesaid  offence  to   him  as  above 
charged,  upon  which  the  said  W.  D.  so  being  such  justice  of  the 
peace  as  aforesaid,  did  then  and  there  make  a  certain  warrant,  under 
his  hand  and  seal,  in  due  form  of  law,  bearing  date,  &c.  directed  to 
die  keeper  of  the  gaol  at in  the  said  county  of  —  or  his  de- 
puty, commanding  him  the  said  keeper  or  his  deputy,  that  he  should 
receive  into  his  custody  the  said  T.  B.  I.  brought  before  him  and 
charred,  upon  the  oath  of  the  said  A.  B.  with  the  premises  above  spe- 
cified, and  the  said  justice,  by  the  aforesaid  warrant,  did  command  the 
keeper  of  the  said  gaol,  or  his  deputy,  to  safely  keep  him  there,  until 
he  by  due  course  of  law  should  be  discharged  ;  which  said  warrant 
afterwards,  to  wit,  on  the  said,  &c.  was  delivered  to  the  said  H.  P. 
then  and  there  being  one  of  the  constables  of  the  same  parish  as 
aforesaid,  and  then  and  there  having  the  said  T.  JB.  I.  in  his  custody 
for  the  cause  aforesaid,  and  the  said  H.  P.  was  then  and  there  required 
and  commanded  by  the  said  W.  D.  the  aforesaid  justice,  immediately 
to  convey  the  said  T.  B.  I.  to  the  said  gaol  at  "——and  to  deliver  him 
the  said  T.  B.  I.  to  the  keeper  of  the  said  gaol,  or  his  deputy,  toger- 
ther  wkh  the  warrant  aforesaid.   And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  H.  P.  late  of  «c.  afore- 
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said,  cordwainer,  afterwards,  to  wit,  on  the  said,  &c.  aforesaid,  then  as 
aforesaid,  being  one  of  the  constables  of  the  said  parish,  and  then 
having  the  said  T.  B.  I.  in  his  custody  for  the  cause  aforesaid,  at  &c. 
aforesaid,  the  said  T.  B.  I.  out  of  the  custody  of  him  the  said  H.  P. 
unlawfully  and  negligently  did  permit  to  escape  and  go  at  large  whi- 
thersoever he  would,  whereby  the  said  T.  B.  I.  did  then  and  there 
escape  and  go  at  large  whithersoever  he  would,  to  wit,  at  &c.  to  the 
great  hindrance  of  justice,  and  against  the  peace,  &c 


*m 


Indictment  That  on  &c  W.  D.  Esq.  then  being  one  of  the  justices  of  our  said 

against  a  gaoler    Lord  the  King,  assigned  to  keep  the  peace  of  our  said  Lord  the  King, 

for  negligently    in  and  for  the  said  county  of  N.  and  also  to  hear  and  determine  divers 

permitting  a  pri-  felonies,  trespasses,  and  other  misdemeanors  committed  in  the  same 

sonerto  escape    county,  in  due  form  of  law,  did  make  his  warrant  of  commitment, 

whoh.*J^ee11      under  his  hand  and  seal*  to  wit  at  &C;  bearing  date  the  same  day 

custod   b  ^  *    *n<1  *****  aforeSaid>  directed  to  the  keeper  of  the  common  gaol  at  N. 

toe  of  a  jwtice's  m  an<*  *°r  ^e  sa"*  countv  OI*  N.  by  which  said  warrant,  &c.  (here 

wAn-nnt  for  mh  recite  the  warrant,)  as  by  the  same  warrant  more  fully  appears,  by 

b^y™  virtue  of  which  said  warrant  of  commitment  afterwards,  to  wit,  on 

the  said  &c.  at  &c.  A.  B.  then  being  the  keeper  of  the  said  common 

goal  of  the  said  county  of  N.  at  N.  aforesaid,  did  receive  the  said 

W.  M.  into  his  custody,  in  the  said  common  goal  there  situate.   And 

the  jurors,  &c.  that  the  said  A.  B.  late  of  &c.  yeoman,  so  being 

keeper  of  the  said  common  gaol,  and  having  the  said  W.  M.  in  his 

custody  in  the  said  common  gaol,  on  that  occasion,  afterwards,  to 

wit,  on  &c.  at  &c.  unlawfully  and  negligently  did  permit  and  suffer 

the  said  W.  M.  (so  being  a  prisoner,  committed  to  the  said  gaol  as 

aforesaid)  to  escape  and  go  at  large  from  and  out  of  the  custody  of 

him  the  said  A.  B.  out  of  the  said  prison,  wheresoever  he  would, 

whereby  the  said  W.  M.  did  then  and  there  escape  out  of  the  said 

prison,   and  go   at  large   whithersoever  he  would,    to  the    great 

hindrance  and  obstruction  of  justice,  in  contempt,  &c.  to  the  evil 

example,  &c.  and  against  the  peace,  &c. 


Indictment  That  one  W.  D.  Esq.  then  being  one  of  the  justices,  &c.  in  due 

against  toe         form  of  law  did  make  his  warrant  of  commitment,  under  his  hand 

turnkey  of  a        and  seal,  to  wit,  at  &c.  bearing  date  the  same  day  and  year  aforesaid, 

common  gaol  for  directed  to  the  keeper  of  the  common  gaol  at  N.  in  and  for  the  said 

a  misdemeanor,  county  0f  N.  by  which  said  warrant  of  Commitment  the  said  keeper 

in  permitting  a    wag  required  to  receive,  &c.  {here  set  forth  the  mittimus)  as  by  the 

netted  brTirtue  8ame  warrant  more  fully  appears,  by  virtue  of  which  said  warrant  of 

of  a  justice's       commitment,  afterwards,   to   wit,   on  the  said   &c.  at  &c.   G.  H. 

warrant  for  a      *Den  being  keeper  of  the  said  common  gaol  of  the  said  county  of  N. 

misdemeanor,  to  at  N.  aforesaid,  did  receive  the  said  O.  O.  into  his  custody  in  the 

make  bit  escape,  said  common  gaol  there  situate.     And  the  jurors,  &c.  that  D.  M. 

late  of  &c.  labourer,  well  knowing  the  premises,  afterwards,  and 

whilst  the  said  O.  O.  was  a  prisoner  as  aforesaid,  for  the  cause 

aforesaid,  to  wit,  on  &c.  with  force  and  arms,  at  &c.  unlawfully, 

voluntarily,  and  unjustly  did  unlock  and  open  the  door  of  a  certain 

yard  wherein  the  said  O.  O.  was  then  confined  within  the  said  prison 

as  such  prisoner  as  aforesaid,  and  did  permit  him  the  said  O.  O.  to  go 

out  at  a  certain  back  door  of  and  belonging  to  the  said  gaol,  and  over 

a  certain  wall  surrounding  and  inclosing  the  same,  and  to  go  at  large 
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out  of  the  said  prison  wheresoever  he  wduld,  he  the  said  J>.  M .  then 
and  there  haying  the  custody  and  keeping  of  the  keys  of  and  belong- 
ing to  the  said  prison,  whereby  the  said  O.  O.  did  then  and  there 
escape  out  of  the  said  prison,  and  go  at  large  whithersoever  he 
would.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say,  that  the  said  D.  M.  then  arid  there,  in  manner  and  form  afore- 
said, was  aiding  and  assisting  the  said  O.  O.  to  make  his  escape 
from  and  out  of  the  said  prison,  to  the  great  hindrance  and  obstruc- 
tion of  justice,  in  contempt,  &c.  to  the  evil  example,  &c.  and  against 
the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  O.  O.  on  the  said  &c.  Second  count, 
was  lawfully  committed  to  the  custody  of  the  said  G.  H.  then  being 
keeper  of  his  said  Majesty's  gaol  of  and  for  the  said  county 
of  N.  to  wit,  at  &c.  aforesaid,  by  virtue  of  a  certain  warrant 
of  commitment,  duly  made,  under  the  hand  and  seal  of  the  said 
W.  D.  then  being  such  justice  as  aforesaid,  bearing  date  the  same 
day  and  year  last  aforesaid,  upon  and  in  pursuance  of  a  certain 
charge,  upon  oath,  made  by  the  said  R.  R.  against  the  said  O.  O. 
to  and  before  him  the  said  W.  D.  being  such  justice  as  aforesaid, 
alleging  that  the  said  O.  O.  had  unlawfully  (state  the  offence  as  set 
forth  in  the  warrant)  and  by  which  said  last  mentioned  warrant 'the 
said  G.  H.  was  required  safely  to  keep  the  said  O.  O.  until  the  then 
next  general  quarter  session  of  the  peace,  to  be  holden  in  and  for  the 
•aid  county  of  N.  or  until  he  should  be  thence  delivered  by  due  course 
of  law,  as  by  the  said  last  mentioned  warrant  more  fully  appears. 
And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present, 
that  the  said  D.  M.  so  having  the  custody  and  keeping  of  the  said 
keys  as  aforesaid,  and  well  knowing  the  said  last  mentioned  premises, 
afterwards,  to  wit,  on  &c.  aforesaid,  with  force  and  arms,  at  &c. 
unlawfully,  voluntarily,  and  contemptuously  did  permit  and  suffer 
the  said  O.  O.  then  being  a  prisoner  in  the  said  gaol,  under  the 
custody  of  the  said  G.  H.  by  virtue  of  the  said  last  mentioned 
warrant,  for  the  cause  last  aforesaid,  to  escape  and  go  at  large  out 
of  the  said  gaol  wheresoever  he  would,  without  the  knowledge, 
privity,  or  consent  of  the  said  G.  H.  being  such  keeper  as  aforesaid, 
and  without  any  lawful  authority  whatsoever;  whereby  the  said 
O.  O.  did  then  and  there  escape  out  of  the  said  prison  and  go  at 
large  whithersoever  he  would,  to  the  great  hindrance  and  obstruction 
of  justice,  and  against  the  peace,  &c. 


That  B.  and  R.  being  respectively  watchmen,  lawfully  appointed  Indictment 
and  employed  in  and  for  the  parish  of  —  in  the  city  of  ■         in  against  a  con- 
the  county  of  — —  and  in  the  execution  of  their  office  as   such  stable  of  a  pans 
watchmen,  on  &c.  between  the  hours  of  two  and  three  of  the  clock,  for  *uflfering 
in  the  morning  of  the  same  day,  at  &c.  aforesaid,  and  during  the  jjf™0"!' .     om 
time  of  their  watching  there,  did  arrest  and  apprehend  divers,  to  j^  brought  to 
wit,  two  disorderly  persons,  whose  names  were  to  them  the  said  B.  bilI|  in  tD*e 
and  R.  watchmen  as  aforesaid,  and  still  are  unknown,  being  then  watch-bouse,  t< 
and  there  respectively  found  within  the  said  last  mentioned  parish,  go  at  large,  anc 
disturbing  the  public  peace,  and  did  then  and  there  take  and  convey  for  compoundin 
the  said  two  persons,   so  arrested  and  apprehended,   to  a  certain  with  them  for 
watchhouse  in  the  said  last  mentioned  parish,  and  did  then  and  there  money, 
deliver  them,  as  soon  as  conveniently  might  be,  into  the  custody  of 
O.  O.  late  of  &c.  (the  said  O.  O.  then  and  there  being  one  of  the 
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constables  of  and  for  the  said  pariah,  and  m  the  erection  of  bis 
office  as  constable  of  the  night  at  and  in  Jfce  said  wafc&baoae)  m 
order  that  the  said  two  persons  might  be  these,  to  wit,  Is  the  said 
watchhouee,  or  m  some  proper  place  of  safety,  secured  and  detained, 
until  they,  the  said  two  persons,  could  be  conveniently  conrepejl 
before  some  or  one  of  his  Majesty's  justices  of  the  peace,  in  and  for 

the  said  city  of aforesaid,  to  be  dealt  with  recording  to  law  far 

their  said  offence;  and  although  the  said  O.  O.  then  and  there  took 
charge  of  the  said  two  persons  so  apprehended  and  delivered  to  has 
as  aforesaid  ;  yet  the  said  O.  O.  so  being  such  constable  as  aforesaid, 
not  further  regarding  the  duty  of  his  office  as  such  constable,  but 
neglecting  the  same,  did  not,  'nor  would  dispose  of  the  said  tare 
persons  according  to  law,  but  on  the  contrary  thereof,  he  the  said 
O.  O.  afterwards,  to  wit,  on  cVc.  aforesaid,  at  &c  aforesaid,  usw 
lawfully  and  wilfolly  discharged  the  said  two  persons  from  and 
out  of  his  custody,  and  suffered  and  permitted  them  to  escape  and 
go  at  large  wheresoever  they  would,  before  they  had  been  conveyed 
Before  one  or  move  of  his  said  Majesty's  justices  of  the  peace  in  and 
for  the  said  city  of  —  to  be  dealt  with  according  to  law  for  their 
said  offence  (and  afterwards,  and  before  the  said  two  persona,  or 
either  of  them,  had  been  conveyed  before  one  or  more  of  bis  aaisj 
Majesty's  justices  of  the  peace  for  the  purpose  aforesaid,  tip  wit,  an, 
&c.  aforesaid,  at,  arc  aforesaid,  he  the  said  O.  O.  so  being  such 
constable  as  aforesaid,  unlawfully  and  wickedly  compounded  the 
said  offence ;  that  is  to  say,  by  then  and  there  receiving  and  taking 
the  sum  often  shillings  of  lawful  money  as  and  by  way  -of  oomposv 
Hob  for  the  same)  contrary  to  his  duty  in  that  behalf,  to  the  gveat 
damage  and  hindrance  of  public  justice,  to  the  evil  example,  ose. 
and  against  the  peace,  &c.  (Second  count  tame  a*  firsts  leammg  ottf 
what  is  contained  within  the  brackets). 
Third  count,  for  And  the  jurors,  arc.  that  afterwards  and  before  the  sajd  last 
extorting  money,  mentioned  two  persons,  or  either  of  them,  had  been  conveyed  before 
one  or  mere  of  bis  Majesty's  justices  of  the  peace  for  the  purposes 
aforesaid,  to  wit,  on  the  same,  &c  aforesaid,  at,  &c  afoceaam,  the 
aid  O.  ©.  unlawfully,  corruptly,  deceitfully,  and  for  wicked  Juan? 
and  gain,  and  contrary  to  the  duty  of  his  office  as  such  constable  as 
last  aforesaid,  did  extort,  receive,  and  take  of  and  from  one  of  tat 
said  last  mentioned  persons  whose  name  is  to  the  juvess  afore- 
said unknown,  the  sum  of shillings,  (or  as  the  case  m*p  Jbt) 

of  like  lawful  money,  as  and  by  way  of  gratuity  and  reward 
to  him  the  said  O.  O.  for  not  conveying  the  said  last  mentioned  two 
persons,  or  either  of  them,  before  one  or  more  of  his  said  Majesty's 

justices  of  the  peace  in  and  for  the  said  county  of to  be  dealt 

with  according  to  law  for  their  said  last  mentioned  olfence,  against 
•he  peace,  &c.  - 


Indictment  That  on  &c  T.  R.  Esq   one  of  the  justices  of  our  said  Lord 

H^ortv^j^Jae  King  assigned  to  keep  the  peace  in  and  for,  the  said  county 

E™*  ■   fii23|*f  —-and  Also  to  hear  and  determine  ilrress  felonies, trespasses, 

fSJLfSST  aad  other  misdemeanors,  in  the  said  comity  oommitted,  did  vsue, 

^rtodVfor  sii     *B**rc>  °^reot*  a™1  'deliver,  a  warrant  or  precept  in  meriting  to  W.  £. 

■msoIu  ^  "~~  m  tlle  ,C0linty  aforesaid,  yeoman,  one  of  the  constables  of 

•—  in  the  county  aforesaid,  by  which  said  warrant  he  the  said 

W.  C  the  constable  aforesaid,  was  commanded  to  take  the  body  of 

D.  B.  late  of—  and  bring  him  tbe  said  &  IX  before  the  said  T.  £. 
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totaeoa^iwLfcyfeim  the  *sa&  T*  R.  ^Dncerniog  an  .assault  said  to 
hare  been  committed  by  him  the  said  D.  D.  upon  B.  0.  J.  of  ^ 
winch  said  W.C.  the  constable  aforesaid,  afterwards,  that  k  to  oay, 
sn  &c  aforesaid,  at  ■  ■■  ■  aforesaid,  in  the  county  aforesaid,  by 
virtue  of  die  said  warrant,  did  take  and  arrest  him  the  said  D.  D. 
ftr  tine  cause  aforesaid,  and  him  the  said  D.  D.  in  his  custody,  by 
virtue  of  die  said  warrant,  then  and  there  had ;  and  that  R.  R.  late 
of  &c.  yeoman,  and  6.  R.  late  of  the  same  place,  yeoman,  weM 
fcnawias;  the  said  B.  D.  so  to  be  arrested  as  aforesaid,  afterwards, 
£»  wit,  on  the  said,  &c.  at  &c.  aforesaid,  with  force  and  arms,  in 
fusd  upon  the  said  W.  C.  the  constable  aforesaid,  then  and  there 
being  m  the  peace  of  God  and  of  our  said  Lord  the  King,  and  in 
the  execution  of  his  said  office,  did  moke  an  assault,  and  bim  the 
amid  IX  D.  then  and  there  did  beat,  wound,  and  id- treat;  and  that 
the  said  R.  ft.  and  £.  R.  him  the  said  D.  D.  out  of  the  custody  of 
him  the  said  W.  C  and  against  the  wiH  of  the  said  W.  C.  then  and 
there,  with  force  and  arms,  unlawfully  did  rescue  and  put  at  large,  to 
go  wheresoever  he  would ;  and  that  the  .said  D.  D.  himself,  out  of  the 
custody  of  the  said  W.  C.  and  against  the  will  of  the  said  W.  €.  then 
aad  there,  with  &roe  and  arms,  unlawfully  did  rescue  and  escape 
at  large,  wheresoever  he  would  go,  against  the  peace,  Sec. 


That  on  &c.  one  M.  D.  in  due  form  of  law,  did  take  and  dis-  indictment  for 
train  one  oak  table  of  the  value  of  ten  shillings,  and  one  feather  rescuing  goods 
bed  of  the  Tahie  of  thirty  shillings,  and  one  clock  of  the  value  distrained  for 
of  two  pounds,  of  the  goods  and  chattels  ofoneW.fi.  labourer,  then  rent  of  a  house, 
being  in  a  certain  dwelling  house  of  the  said  M.  D.  situate  in  &c. 
aforesaid,  which  same  distress  was  taken  by  him  the  said  M.  D.  for 
die  sum  of  five  pounds,  being  then  due  for  rent,  for  one  whole  year, 
in  arrear  from  the  said  W.  H.  to  him  the  said  M.  D.  for  the  house 
aforesaid;  and  that  the  said  M.  D.  the  said  goods  and  chattels  then 
and  there  had,  and  lawfully  detained  in  his  custody  for  the  cause 
aforesaid.    And  the  jurors,  &c.  do  further  present,  that  N.  W.  late 
of  &c.  afterwards,  to  wit,  on  &c.  with  force  and   arms,   at  &c. 
aforesaid,  the  said  goods  and  chattels,  so  as  aforesaid  by  the  said 
M.  IX  taken  and  distrained,  and  in  the  custody  of  him  the  said  M.  D. 
then  and  there  lawfully  being,  from  and  out  of  the  custody,  and 
against  the  wiH  of  him  die  said  M.  D.  then  and  there  unlawfully,  and 
injuriously  did  rescue,  take,  and  carry  away,  (the  said  sum  of  five 
pounds,  for  the  rent  in  arrear,  as  aforesaid  being  due,  nor  any  part 
thereof  being  then  paid)  against  the  peace,  &c.  (o) 


That  on  &c.  and  continually,  afterwards,  until,  &c.  one  J.  D.  did  Indictment  for 
hold  ofone  J.  M.  a  certain  lodging  room,  being  part  and  parcel  of  a  assaulting  Mtf 
pertain  messuage,,  situate  &c.  by  demise  from  the  said  J.  M.  at,  and  and  ftetcotag 

(o)  The  civil  remedy  by  $  Wm.  and  Mary  (whereby  treble 
damages  and  costs  are  recoverable  for  rescue  of  goods  distrained,  and 
also  impounded)  is  the  usual  remedy  resorted  to,  but  nevertheless 
an  indBctanont  will  lie* 
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goods  distrained  under  the  rent  of  &c.  by  the  year  payable  quarterly ;  and  that  on 
for  rent  of  a         &c.  the  sum  of for  one  year's  rent  of  the  said  room,  ending 


lodger* 


Second  count. 


year  ^ 

on  the  said,  &c.  became  and  was  due,  and  in  arrear  from  the  said 
J.  D.  to  the  said  J.  M.  whereupon,  on  &c.  at  &c.  aforesaid,  the 
said  J.  M.  in  due  form  of  law,  did  take,  seize,  and  distrain,  divers 
goods  and  chattels  of  the  said  J.  D.  hereinafter  specified,  and  set 
forth,  to  the  value  of  for  the  said  sum  of  for  rent  as  afore- 

said due,  and  in  arrear,  and  that  one  A.  B.  was  by  the  said  J.  M.  on 
the  said,  &c.  at  &c.  aforesaid,  put  in  possession  of  the  said  goods 
and  chattels,  which  said  goods  and  chattels  so  as  aforesaid  taken, 
seized,  and  distrained,  were  as  follows,  to  wit  (here  set  out  the  goods.) 
And  the  jurors,  &c.  do  further  present,  that  one  J.  C.  late  of  &c 
aforesaid,  together  with  divers  other  persons,  to  the  jurors  afore- 
said as  yet  unknown,  on  &c.  with  force  and  arms,  &c.  at  &c.  afore- 
said, in  and  upon  the  said  A.  B.  in  the  peace  of  God  and  our  said 
Lord  the  King,  then  and  there  being,  did  make  an  assault,  and  the 
said  goods  and  chattels,  so  as  aforesaid,  for  the  cause  aforesaid 
taken,  seized,  and  distrained,  and  then  and  there  being  in  the  custody 
and  possession  of  the  said  A.  B.  from  and  out  of  the  custody  and 
possession,  and  against  the  will  of  the  said  A*  B.  unlawfully  and  in- 
juriously did  rescue,  and  the  said  A.  B.  from  and  out  of  the  custody 
and  possession  of  the  said  goods  and  chattels,  then  and  there  with 
force  and  arms,  at  &c.  aforesaid,  unlawfully,  unjustly,  and  against 
the  will  of  the  said  A.  B.  did  force  and  drive  away  (the  said  sum  of, 
—  so  due  for  rent  as  aforesaid,  or  any  part  thereof,  not  being  then 
paid  or  satisfied  to  the  said  J.  M.),  and  other  wrongs,  to  the  said 
J.  M.  and  A.  B.  then  and  there  did,  to  the  great  damage  of  the 
said  J.  M.  and  A.  B.  and  against  the  peace,  &c. 

That  the  said  J.  C.  together  with  divers  persons  to  the  jurors 
aforesaid,  as  yet  unknown,  on  the  said,  &c.  with  force  and  arms, 
at  &c.  aforesaid,  in  and  upon  the  said  A.  B.  in  the  peace  of  God 
and  our  said  Lord  the  King,  then  and  there  being,  did  make  an 
assault,  and  of  the  goods  and  chattels  of  the  said  J.  D.  then  lately 
before,  to  wit,  on  the  same  day  and  year  above  mentioned,  duly  and 
lawfully  taken,  seized,  and  distrained  by  the  said  J.  M.  for  the  sum 

of then  due  from  the  said  J.  D.  to  the  said  J.  M.  for  rent  in 

arrear  (the  same  goods  and  chattels  then  being  in  the  custody  and 
possession  of  the  said  A.  B.),  from  and  out  of  the  possession,  and 
against  the  will  of  the  said  A.  B.  then  and  there  with  force  and  arms 
unlawfully  and  injuriously  did  rescue,  and  the  said  A.  B.  from  and 
out  of  the  custody  and  possession  of  the  said  goods  and  chattels, 
then  and  there,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  unlawfully,  injuriously,  and  against  the  will  of  the 
said  A.  B.  did  force  and  drive  away,  the  sum  of  so  due  for  rent 

as  aforesaid,  or  any  part  thereof,  not  being  then  paid  and  satisfied 
to  the  said  J.  M.  against  the  peace,  &c. 


Indictment  for 
«n  assault  and 
rescuing  goods 
seised  at  a  dis- 
tress for  rent 
«fter  a  fraudulent 
re*Boral.(/0 


That  on,  &c.  and  continually  afterwards,  Until,  &c.  one  M.  £. 
did  hold  of  one  J.  W.  a  certain  room  or  apartment,  with  the  appur- 
tenances, being  part  and  parcel  of  a  certain  messuage  or  dwelling- 
house  of  him  the  said  J.  W.  situate,  &c.  by  virtue  of  a  certain 
demise  thereof,  made  by  and  from  the  said  J.  W.  to  the  said  M.  B.  at, 
and  under  the  weekly  rent  of  fifteen  shillings,  reserved  and  made  pay- 


(p)  See  Starkie,  389.     By  8  Ann.  c.  14.  it  is  enacted  that  in  case 
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able  by  the  said  demise,  to  the  said  J.  W.  on  the  said,  &c.  and  that  on 
the  said,  &c.  the  said  sum  of  fifteen  shillings  was  due  in  arrear, 
and  unpaid,  for  the  rent  aforesaid,  by  virtue  of  the  said  demise  to 
him,  the  said  J.  W.  And  the  jurors,  &c.  do  further  present,  that 
the  said  M.  £.  on  &c.  at  &c.  aforesaid,  did  fraudulently  and 
clandestinely  convey  and  carry  off  from  the  said  demised  premises, 
his  goods  and  chattels,  that  is  to  say,  one  pewter  dish,  &c.  (here 
set  out  the  goods)  of  the  value  of  the  said  sum  of  fifteen  shillings, 
with  intent  to  prevent  the  said  J.  W.  the  lessor  aforesaid,  from 
distraining  the  same  for  the  said  rent  so  reserved,  in  arrear,  due  and 
unpaid,  as  aforesaid;  whereupon  the  said  J.  W.  afterwards,  and 
within  the  space  of  five  days  next  ensuing  the  said  conveying  and 
carrying  off  the  same  goods,  to  wit,  on  &c.  at  &c.  aforesaid,  did 
find  the  said  goods  and  chattels,  and  the  same  goods  and  chattels 
so  found,  did  then  and  there  in  due  form  of  law  seize  as  a  distress 
for  the  said  rent  so  due,  and  in  arrear  as  aforesaid,  and  being  also 
then  unpaid,  and  the  said  goods  and  chattels  in  his  custody  and 
possession,  for  the  cause  aforesaid,  then  and  there  had ;  and  that  the 
said  M.  E.  late  of  &c.  aforesaid,  and  S.  his  wife,  afterwards,  to 
wit,  on  &c.  last  aforesaid,  at  &c.  aforesaid,  in  and  upon  the  said 
J.  W.  in  the  peace  of  God,  and  our  said  Lord  the  King,  then  and 
there  being,  aid  make  an  assault,  and  the  said  goods  and  chattels 
(so  as  aforesaid,  for  the  cause  aforesaid,  taken  and  seized)  out  of 
the  possession,  and  against  the  will  of  the  said  J.  W.  unlawfully 
and  injuriously  did  take,  rescue,  and  carry  away  (the  said  sum  of 
fifteen  shillings,  so  due  for  rent  as  aforesaid,  or  any  part  thereof,  not 
being  then  paid  or  satisfied,  to  the  said  J.  W.)  against  the  peace, 
&c.     (Add  a  count  for  a  common  assault,) 


That  H.  It.  on  &c.  at  &c.  had  taken  and  distrained  a  certain  Indictment  for . 
gelding,  then  being  in  a  certain  close  of  the  said  H.  H.  called,  &c.  rescue  of  cattle 
situate,  lying,  and  being  in,  &c.  feeding,  and  depasturing  upon  the  *«k«n  damage 
grass  there  then  crowing,  and  doing  damage  there  to  the  said  H.  H.  fcwant,  before 
and  was  then  and  there  about  to  impound  the  said  gelding,  as  for,  the*Tjre  m' 
and  in  the  name  of,  a  distress  for  the  said  damage,  so  there  done  P0011^6"* 
and  doing  td  him  the  said  H.  H.  according  to  the  law  and  custom  of 
this  realm.      And  the  jurors,  &c.  do  further  present,  that  W.  H. 
late  of  &c.  labourer,  then  and  there,  and  whilst  the  said  H.  H.  was 
so  about  to  impound  the  said  gelding  as  aforesaid,  to  wit,  on  &c. 
aforesaid,    with  force  and  arms,  at  &c.  aforesaid,   did  unlawfully 
rescue  the  said  gelding  from  and  out  of  the  custody  of  the  said  H.  H. 


any  lessee  of  any  messuages,  tenements,  &c.  on  demise  whereof  any 
rents  shall  be  reserved  or  made  payable,  shall  fraudulently  and 
clandestinely  convey  and  carry  off  irom  such  demised  premises,  his 
goods  or  chattels,  with  intent  to  prevent  the  landlord  or  lessor  from 
distraining  the  same  for  arrears  of  the  rent,  the  lessor  or  landlord, 
or  his  agent,  within  five  days,  may  take  and  seize  such  goods  and 
chattels  wherever  they  may  be  found  as  a  distress,  and  sell  them  in 
the  same  way  as  if  they  had  been  been  regularly  distrained  on  the 
premises;  and  by  11  Geo.  2.  c.  19.  s.  1.  the  time  is  enlarged  to 
thirty  days.  So  that  rescuing  goods  seized  thus  after  a  fraudulent 
removal  is  a  similar  offence  to  rescuing  them  after  a  regular  distress. 


FISH. 


awd  did  then  Bad  there  itnlawftulf  take,  lead,  and  drive  away  *** 
to  the  £Deat  damage  of  the  said  H.  H.  against  the  peace,  Jbc 


Indictment  for        That  on  &c.  at  &c.  one  T.  O.  took  and  distrained  one  maze, 
rescuing  ottle    g^  twp  ^^  0f  the  cattle  of  one  J.  B.  late  of  the  parish  aforesaid, 
oot  of  a  poond,   yeoman,  of  the  price  of  twenty  pounds,  in  and  upon  a  certain  close 
t^dLraT    °*  Darcel  of  lmd»  of  hhn  the  said  T.  O.   called,  &c  situate  and 
fr^pj^f6       being  at  &c.  aforesaid,  wrongfully  feeding  and  depasturing  upon 
the  grass  growing  in  and  upon  the  said  close  and  parcel  of  land, 
«nd  doing  damage  to  him  the  said  T.  O.  there  as  a  distress  for  the 
damage  then  and  there  done  and  doing  by  the  said  cattle,  and  the 
said  mare  and  colts  so  taken  and  disti^ioad  as  aforesaid,  he  the  said 
J\  O.  .on  the  same  day  and  year  aforesaid*  at  &e.  aforesaid,  in  the 
common  pound  of  the  hundred  of  B.  in  the  said  parish  called  B. 
pound,  impounded  and  kept,  and  detained  the  same  in  the  said  com- 
mon pound  there  as  a  distress  for  the  cause  aforesaid.    And  the 
jurors,  &c-  that  the  said  mare  and  colts  being  so  impounded  and 
remaining  in  the  said  common  pound,  there  as  a  distress  for  the 
cause  aforesaid,  the  said  J.  B.  on  &c.  aforesaid,   with  force  and 
arms,  at  &c  aforesaid,  the  said  common  pound  broke  and  entered, 
and  the  said  mare  and  colts  from  and  out  of  the  same,  without  the 
licence  and  against  the  will  of  the  said  T.  O.  and  without  any  satis- 
faction having  been  made  to  the  said  T.  O.  for  the  said  damage 
.done  by  the   said  mare  and  colts  as  aforesaid,   unlawfully  dad 
rescue,  take,  lead,  and  dr  ve  away,  against  the  peace,  &c. 

§  11.    FISH — TAKING    IN    PRIVILEGED    PLACES* 

ProTwom  of  7       The  recent  act  of  7  and  8  Geo.  4.  c  29.  contains  the 
ts?  *  s^'mVo  ^Bowing  provision  relative  to  the  taking  fish,  in  which  the 
taking  fish  in     taking  fish  in  any  water  which  shall  run  through  any  land 
any  water  near   adjoining  to  dwelling  houses  is  made  indictable  as  a  mis- 
dwcUiog-iKH»es.  demeanor :  (r)— "  And  be  it  enacted  that  if  any  person 
shall  unlawfully  and  wilfully  take  or  destroy  any  fish  in 
any  water  which  shall  run  through  or  be  in  any  land  ad- 
joining or  belonging  to  the  dwelling  house  of  any  person 
neingr  the  owner  of  such  water,  or  having  a  right  of  fishery 
therein,  every  such  offender  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof,  shall  be  punished 
accordingly;  and  if  any  person  shall  unlawfully  and  wilfully 
take  or  destroy,  or  attempt  to  take  or  destroy  any  fish  in 
any  water  not  being  such  as  aforesaid,  but  which  shall  be 
private  property,  or  in  which  there  shall  be  any  private 
right  of  fishery,  every  such  offender,  being  convicted  thereof 
before  a  justice  of  the  peace,  shall  forfeit  and  pay,  over 


^m> 


(y)  Pound-breach  is  an  insult  to  public  justice,  and  as  such  is 
indictable  at  common  law,  ante,  p.  227. 
(r)  s.  34. 
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and  above  the  value  of  the  fish  taken  or  destroyed  (if 
any),  such  sum  of  money  not  exceeding  five  pounds  as  to 
the  justice  shall  seem  meet,  provided  always,  that  nothing 
hereinbefore  contained  shall  extend  to  any  person  angling 
in  the  day  time ;  but  if  any  person  shall  by  angling  in 
the  day  time  unlawfully  and  wilfully  take  or  destroy,  or 
attempt  to  take  or  destroy,  any  fish  in  any  such  water  as 
first  mentioned,  he  shall,  on  conviction  before  a  justice 
of  the  peace,  forfeit  and  pay  any  sum  not  exceeding  five 
pounds;  and  if  in  any  such  water  as  last  mentioned,  he 
shall  on  the  like  conviction  forfeit  and  pay  any  sum  not 
exceeding  two  pounds  as  to  the  justice  shall  seem  meet ; 
and  if  the  boundary  of  any  parish,  township,  or  vill,  shall 
happen  to  be  in  or  by  the  side  of  any  such  water  as  is 
hereinbefore  mentioned,  it  shall  be  sufficient  to  prove  that 
the  offence  was  committed  either  in  the  parish,  township, 
or  vill  named  in  the  indictment  or  information,  or  in  any 
parish,  township,  or  vill  adjoining  thereto." 

Indictment  under  the  first  clause  of  this  section. 

That  A.  B.  late  of  &c.  at  &c.  in  a  certain  stream  of  water  there  Indictment  for 
situate,  then  and  there  running  through  and  being  in  certain  land,  to  taking  fish  in 
wit,  a  pleasure-ground  of  one  C.  D.  wherein  the  said  C.  D.  then  water  adjoining 
had  a  right  of  fishery  there,  five  fish  called  eels,  of  the  value  of  five  or  belonging  to 
shillings,  then  and  there  being  found  in  the  said  stream  in  the  said  B  dwelling- 
close  of  the  said  C.  D.  then  and  there  adjoining  and  belonging  to  boaa6a 
the  dwelling  house  of  the  said  C.  D.  unlawfully  and  wilfully  did 
take,  against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

§  12.    FORCIBLE    ENTItY    AND    DETAINER. 

Offence.— The  assertion  of  right  to  lands  or  houses  by  offence  at  corn- 
force  has  always  been  discouraged  by  Courts,  from  ajustmon,*w« 
apprehension  of  the  tumults  to  which  such  proceedings 
may  lead.  Although,  therefore,  no  indictment  will  he 
for  a  mere  trespass,  accompanied  only  by  constructive 
force,  yet  it  seems  to  be  established  that  an  entry  on 
lands  or  houses  with  actual  violence  is  an  offence  indict- 
able at  common  law  as  a  forcible  entry ;  and  that  the 
illegal  and  violent  maintenance  of  such  possession  is, 
in  like  manner,  indictable  as  a  forcible  detainer,  (s)  To 
sustain  such  an  indictment  at  common  law,  it  seems  that 
no  circumstances  of  great  public  violence  or  terror  are  ne- 
cessary ;  for  it  is  laid  down,  (t)  "  that  an  entry  may  be  said 
to  be  forcible,  not  only  in  respect  of  violence  actually 
done  to  the  person  of  a  man,  as  by  beating  him  if  he 


(s)  See  Lord  Kenyon's  observations  in  "  The  King  v.  Wilson  and 
others,"  8  T.  R.  361. 
(/)   Hawk.  b.  1.  c.  6i. 
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refuse  to  relinquish  his  possession,  but  also  in  respect  of 
any  violence  in  the  manner  of  entry,  as  by  breaking  open 
the  doors  of  a  house,  whether  any  person  be  therein  or  not, 
especially  if  it  be  a  dwelling  house,"  The  offence  of 
forcible  entry  at  common  law  is  punishable  by  fine  or  im- 
prisonment in  respect  of  the  injury  done  to  the  public  peace. 
Forcible  entry  But  further  to  discourage  the  attempts  of  parties  to 
on  statute.  assert  their  claims  by  violence,  statutes  were  passed  in 
very  early  times,  not  merely  to  annex  punishment  to  the 
offence  of  entering  by  strong  hand  on  a  peaceable  pos- 
session, but  to  grant  restitution  to  the  party  dispossessed 
on  the  conviction  of  the  offender.  Alter,  therefore,  the 
statute  5  Ric.  2.  c.  8.  had  declared  the  law,  "  that  none 
should  make  entry  into  lands  and  tenements  but  in  cases 
where  entry  is  given  by  the  law,  nor,  in  such  cases,  with 
strong  hand  nor  with  multitude  of  people,  but  only  in  a 
peaceable  and  easy  manner,  on  pain  of  imprisonment  and 
ransom,"  the  statute  15  Ric.  2.  c.  2.  gave  a  remedy  by 
summary  commitment  of  the  offender  till  fine  and  ransom ; 
and  by  8  Hen.  6.  c.  9.  this  provision  was  extended  to 
cases  of  forcible  detainer,  and  justices  of  the  peace  were 
empowered  to  restore  the  premises  to  the  former  posses- 
sor. On  these  statutes  it  was  doubted  whether  any  but 
a  freeholder  could  have  restitution ;  and,  therefore,  the 
21  Jac.  1.  c.  25.  applied  the  power  conferred  by  the 
former  acts  to  the  restitution  of  possession  of  which 
tenants  for  term  of  years,  tenants  by  copy  of  court  roll, 
guardians  by  knight  service,  and  tenants  by  elegit,  sta- 
tute merchant,  or  statute  staple,  had  been  forcibly  de- 
prived. Under  these  acts,  therefore,  a  prosecutor  who 
is  a  freeholder  or  lease-holder  may  have  restitution,  on 
conviction  of  the  party  of  whose  dispossession  he  com- 
plains. This  restitution  may  be  awarded  by  the  court 
of  Quarter  Sessions,  as  justices  of  peace  are  expressly 
empowered  to  grant  it;  and  in  this  respect  they  have 
greater  power  than  justices  of  oyer  and  terminer  and  gaol 
delivery,  who  cannot  grant  restitution,  but  can  only  punish 
the  offender,  (w) 

It  seems  to  have  been  at  one  time  supposed  that 
greater  force  was  necessary  to  sustain  an  indictment  for 
forcible  entry  at  common  law  than  under  the  statutes,  (v) 
but  the  observations  of  Lord  Kenyon,  in  the  King  v.  Wil- 
spn,  (w)  seem  to  negative  this  distinction,  and  to  place  both 
proceedings  on  their  true  ground.    "  I  do  not  know,"  said 


[u)  Hawk.  b.  1.  c.  64.  s.  61;  Bac.  Abr.  Forcible  Entry  (F), 
[v)  The  King  v.  Blake,  3  Burr.  R.  1731. 
[w)  8  T.  R.  357. 
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he,  "  that  it  has  ever  been  decided  that  it  is  necessary 
to  allege  a  greater  degree  of  force  in  an  indictment  at 
common  law  for  a  forcible  entry  than  in  an  indictment  on 
the  statutes;  therefore  an  indictment  at  common  law, 
charging  the  defendants  with  having  entered  unlawfully  and 
with  strong  hand,  is  good  ;  for  the  words  with  strong  hand 
mean  something  more  than  a  common  trespass/'  In  truth 
there  is  no  gooa  sense  in  any  distinction  as  to  the  degree 
of  force ;  in  neither  case  will  a  mere  entry  by  an  open 
door  or  window,  or  with  a  key,  however  procured,  as  by 
trick  and  contrivance,  suffice ;  (x)  nor  an  entry  which  the 

Possessor  is  induced  to  permit  by  threats  of  destroying 
is  cattle  or  goods ;  (y)  but  any  entry  effected  by  an  actual 
breaking  of  a  dwelling-house,  or  attended  by  an  actual 
array  of  force,  will  be  indictable  in  either  form.  The  true 
distinction  is,  that  on  an  indictment  at  common  law  the 
prosecutor  need  only  prove  a  peaceable  possession  at  the 
time  of  the  ouster ;  and  that  here,  as  he  alleges  no  title, 
he  can  have  no  restitution ;  while  in  an  indictment  on  the 
statute  of  Richard,  a  seisin  in  fee  must  be  alleged ;  on 
that  of  James,  the  existence  of  a  term  or  other  tenancy ; 
and,  on  these  statutes,  restitution  will  be  granted.  It 
must  be  observed,  however,  that  even  on  these  statutes 
proof  that  the  prosecutor  holds  colourably  as  a  freeholder 
or  leaseholder  will  suffice ;  and  that  the  court  will  not,  on 
the  trial,  enter  into  the  validity  of  an  adverse  claim  made 
by  the  defendant,  and  which  he  ought  to  assert,  not  by 
force  but  by  action,  (z)  As  the  prosecutor,  under  the  sta- 
tute has  a  direct  interest  in  the  result  of  the  trial,  it  is 
still  doubtful  whether  he  is  a  competent  witness,  (a) 

lndtctments> 

That  A.  B.  late  of  &c.  C.  D.  late  of  &c  and  E.  F.  late  of  &c.  indictment  for  a 
together  with  divers  other  persons,  to  the  number  of  six  or  more,  forcible  entry 
whose  names  are  to  the  jurors  aforesaid  as  yet  unknown,  on,  &c.  and  detainer  at 
with  force  and  arms,  and  with  pistols,  staves,  and  other  offensive  common  law. 


(a?)  Com.  Dig.  Forcible  Entry  (A).  3. 

(y)  Hawk.  b.  1.  c.  64.  s.  28. 

(z)  Per  Vaughan,  Baron,  in  "  the  King  v.  Williams,"  tried  at 
Monmouth  at  the  summer  assizes,  1828,  and  confirmed  by  the  Court 
of  King's  Bench  in  Michaelmas  Term  following,  upon  the  motion  of 
Mr.  Serjeant  Russell,  for  a  new  trial. 

(a)  The  point  was  reserved  by  Mr.  Baron  Vaughan  in  the  case 
above  cited.  In  that  of  "  the  King  v.  Bevan,"  Ry.  and  Moody, 
N.  P.  C.  243,  Mr.  Justice  Littledale,  inclined  to  think  him  incom- 
petent. The  question  will  be  found  fully  and  ably  discussed  in  a 
note  to  the  report  of  the  last  decision;  and  a  rule  nisi  is  now  pending 
for  its  discussion  in  K.  B. 
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»  weapons,  &c  aforesaid,  into  a  certain  messuage  and   garden  (&) 

there  situate  and  being,  and  then  and  there  hi  the  peaceable  pos- 
session of  G.  H.  unlawfully,  violently,  and  injuriously,  and  with  a 
strong  hand,  did  enter ;  atfd  that  the  said  A.  B.,  C.  D.,  and  £.  F. 
together  with  the  said  other  persons,  then  and  there  with  force  and 
arms,  and  with  a  strong  hand,  unlawfully,  violently,  forcibly,  attd 
injuriously  did  expel,  amove,  and  put  out  the  said  6.  H.  from  the 
possession  of  the  said  messuage  and  garden,  and  the  said  6.  H.  so 
as  aforesaid  expelled,  amoved,  and  put  out  from  the  possession  of 
the  same,  then  and  there,  with  force  and  arms,  and  with  a  strong 
hand,  unlawfully,  violently,  forcibly,  and  injuriously  hare  lept 
out,  (c)  from  the  day  and  year  aforesaid  until  the  taking  of  thia  m- 

2uisition,  and  still  do  keep  out,  to  the  great  damage  of  the  said 
r.  H.  and  against  the  peace,  &c 

Indictment  for  That  one  C.  D.  on  &c.  was  seized  in  his  demesne  as  of  fee  (de- 
» forctoleentrf  g^j^^  tne  egtate,  whether  in  fee  simple,  or  for  life),  of  ana  hi 
intos katebold,  a  certain  messuage  with  the  appurtenances  there  situate;  and  tfiat 

2  c  /  Aa  B* lat£  of  &Ca  m  &c:  at  ^  while  the  8aid  C"  D*  WBS  ra  *eized 

'  of  the  said  messuage  with  the  appurtenances  as  aforesaid,  and  was 

peaceably  possessed  thereof,  into  the  said  messuage  with  appurte- 
nances with  force  and  arms,  and  with  strong  hand,  (</)  unlawfully 
did  enter,  and  the  said  C.  D.  from  the  peaceable  possession  of  the 
said  messuage  with  the  appurtenances,  then  and  there,  with  foree  dad* 
arms,  and  with  strong  hand,  unlawfully  and  injuriously  did  expel 
and  put  out;  and  the  said  C.  D.  from  the  possession  thereof  so  a 
aforesaid,  with  force  and  arms,  and  with  strong  hand,  being  unlaw- 
fully expelled  and  put  out,  the  said  A.  B.  from  the  said,  &c.  until 
the  taking  of  this  inquisition,  from  the  possession  of  the  said  mes- 
suage with  the  appurtenances,  with  force  and  arms,  and  with  strong 
hand,  unlawfully  and  injuriously  then  and  there  did  keep  out,  and 
still  doth  keep  out,  (e)  against  the  form  of  the  statute,  &c  and 
against  the  peace,  &c. 

Indictment  on  An  indictment  on  21  Jac.  1.  c.  15.  will  be  exactly  the 
fiUac.i.  c.  15.  same  ag  the  above,  except  in  the  introductory  description 
of  the  prosecutor's  estate,  which  should  be  alleged  ac- 
cording to  the  fact,  as  for  a  term  of  years  unexpired,  or  as 
a  copyhold  tenancy,  or  tenancy  by  elegit,  statute  mer- 
chant, or  statute  staple. 


Jtm 


(h\  The  premises  must  he  described  with  certainty ;  and  therefore 
an  allegation  that  the  defendant  entered  a  tenement  will  not  suffice  • 
3  Leon.  102;  Co.  Lit.  6.  (a)  ' 

(c)  The  same  description  and  degree  of  force  is  necessary  to  con- 
stitute a  forcible  detainer,  as  a  forcible  entry;  Dalt.  196;  Hawk. 
b«  1*  0.  64. 

(d)  These  or  equivalent  words  are  necessary  even  in  an  indictment 
on  the  statute ;  for  it  would  not  suffice  to  describe  on  die  record  a 
mere  civil  trespass ;  see  3  Burr.  R.  1698. 

(e)  No  indictment  can  warrant  an  award  of  restitution  unlets  it 
allege  that  the  wrong  doer  both  ousted  the  party  grieved  and  con- 
tinued in  possession  at  the  time  of  finding1  the  indictment;  for  it 
wonlflbe  a  repugnancy  to  award  restitution  to  one  who  never  was  in 
MMtstfpn,  and  vain  to  award  it  to  one  who  does  ndt  appear  to  have 
lost  it;  Hawk.  b.  1.  c.  64.  s.  41. 
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§  13.   FORESTALLING,  REGRATING,    AND    ENGROSSING. 

Forestalling  is  the  buying  or  contracting  for  any  species  Offence*, 
of  provisions  or  merchandize  in  the  way  to  market,  dis- 
suading persons  from  bringing  goods  thither,  or  persuading 
them  to  enhance  the  price  when  there,  so  that  prices  may 
be  raised  in  the  market.(/)  Regretting  is  the  buying  corn 
or  other  victual,  in  any  market,  and  selling  it  again  in  the 
same  market,  or  within  four  miles  of  the  same  market, 
which  lias  been  supposed  also,  of  necessity,  to  enhance 
prices,  (g)  Engrossing  is  the  buying  up  a  large  quantity 
of  any  kind  of  food,  with  a  view  to  sell  again,  so  as  to 
engross  and  control  the  market.  (A)  An  old  statute, 
5  and  6  Edw.  1.  c.  14.  was  directed  against  these  sup- 
posed offences,  which  were  believed  to  have  a  tendency 
to  prevent  the  public  from  being  supplied  with  the  ne- 
cessaries of  life  upon  reasonable  terms.  This  statute 
was  repealed  by  12  Geo.  3.  c.  71 ;  yet  the  courts  have  still 
considered  forestalling  and  engrossing  offences  at  common 
law;(i)  and  as  to  regrating,  the  judges  were  equally  di- 
vided, (ft)  It  seems,  however,  that,  at  the  present  day, 
acts  of  this  kind  would  not  be  deemed  offences  unless 
conducted  to  an  extent  manifestly  injurious  to  the  public, 
or  accompanied  by  circumstances  manifesting  a  direct  in- 
tention to  do  a  public  injury.  (?) 

Indictments, 

That  A.  B.  late  of  &c.  on  &c.  at  &c.  unlawfully  did  buy  and  Indictment  for 
cause  to  be  bought  of  and  from  one  C.  D.  thirty  lambs,  then  and  forestalling, 
there  coming  and  being  driven  to  a  certain  market  in  the  county  of 
—  called  ■  market,  for  the  sale  of  oxen,  heifers,  cows,  sheep, 
and  lambs,  for  the  purpose  of  being  exposed  to  sale  and  sold  in  the 
said  market,  and  before  the  same  were  brought  into  the  said  market, 
where  the  same  should  have  been  sold,  with  intent  then  and  there 
to  raise  and  enhance  the  price  of  lambs  in  the  said  market,  to  the 
great  prejudice  of  all  the  liege  subjects  of  our  said  Lord  the  King 
resorting  to  the  said  market,  and  against  the  peace,  &c 


That  A.  B.  late  of  &c.  on  &c.  at  &c.  in  a  certain  market  called  Indictment  for 
the  Corn  Exchange  there,  unlawfully  did  buy,  obtain,  and  get  into  regrating. 
his  hands  and  possession,  of  and  from  C.  D.,  £.  F.,  and  G.  H.  a 


(I)    See  the  cases  of  the  King  v.  Webb  and  others,  14  East,  R.  406 ; 
ind  Pratt  v.  Hutchinson,  15  East,  R.  511. 


)  4  Bla.  Com.  360.  (g)  Id.  Ibid.  (A)  Id.  ibid. 

7)   The  King  v.  Waddington,  1  East,  R.  143. 
(k)    The  King  v.  Rushton,  Hil.  Term,  40  Geo.  3. 
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large  quantity,  to  wit,  ninety  quarters,  of  oats,  of  the  growth  and 
produce  of  this  kingdom  of  Great  Britain,  at  and  for  the  price  or 
sum  of  forty-one  shillings  for  each  and  every  of  the  said  ninety 
quarters  of  oats ;  and  afterwards,  to  wit,  on  the  same,  &c.  he  the 
said  A.  B.  at  &c.  in  the  same  market,  there  called  the  Corn  Ex- 
change, unlawfully  did  regrate  a  large  auantity,  to  wit,  thirty  quar- 
ters of  the  said  oats,  and  sell  the  said  thirty  quarters  of  the  said 
oats  again  to  L.  M.  at  and  for  the  price  or  sum  of  forty-three  shil- 
lings for  each  and  every  of  the  said  thirty  quarters  of  the  said  oats, 
against  the  peace,  &c. 


That  A.  B.  late  of  &c.  on  &c.  at  &c.  unlawfully  did  engross  and 
get  into  his  hands  by  buying  of  and  from  divers  persons  to  the 
jurors  aforesaid  as  yet  unknown,  a  large  quantity,  to  wit,  four 
thousand  quarters  of  wheat,  with  intent  to  sell  the  same  again  at 
a  great  and  unreasonable  profit,  and  to  enhance  and  raise  the  price 
of  wheat,  against  the  peace,  &c. 


§  14.       GAME — OFFENCES    RELATING    TO. 

1.  Offences  under  9  Geo.  4.  c.  69. 

2.  Offences  under  7  and  8  Geo.  4.  c.  29.  s.  30. 

Offences  under  1.  Offences  under  9  Geo.  4.  c.  69. — Offences  against  the 
9  Geo.  4.  c.  69.  game  laws  are,  for  the  most  part,  punishable  by  summary 
conviction ;  but  the  being  found  armed  at  night,  with 
intent  to  kill  game,  was  made  punishable  as  a  misde- 
Former  provi-  meanor,  by  57  &eo.  3.  c.  9.  which  reciting,  "  That  idle  and 
sions  of  57  Geo.  disorderly  persons  frequently  go  armed  in  the  night  time, 
s.c.9.  for  the  purpose  of  protecting  themselves,  and  aiding  and 

assisting  each  other  in  the  illegal  destruction  of  game  and 
rabbits,  and  that  such  practices  are  found  by  experience 
to  lead  to  the  commission  of  felonies  and  murders;" 
enacted,  "  That  if  any  person  or  persons,  having  entered 
into  any  forest,  chase,  park,  wood,  plantation,  close,  or 
other  open  or  inclosed  ground,  with  the  intent  illegally  to 
destroy,  take,  or  kill  game  or  rabbits,  or  with  the  intent 
to  aid,  abet,  or  assist  any  person  or  persons  illegally  to 
destroy,  take,  or  kill  game  or  rabbits,  shall  be  found  at 
night,  that  is  to  say,  between  the  hours  of  six  in  the 
evening  and  seven  in  the  morning,  from  the  first  day  of 
October  to  the  first  day  of  February;  between  seven  in 
the  evening  and  five  in  the  morning,  from  the  first  day  of 
February  to  the  first  day  of  April ;  and  between  nine  in 
the  evening  and  four  in  the  morning,  for  the  remainder  of 
the  year,  armed  with  any  gun,  cross  bow,  fire  arms, 
bludgeon,  or  any  other  offensive  weapon,  every  such  per- 
son so  offending,  being  thereof  lawfully  convicted,  shall 


GAME.  243 

be  adjudged  guilty  of  a  misdemeanor,  and  shell  be  sen- 
tenced to  transportation  for  seven  years,  or  shall  receive 
such  other  punishment  as  may  by  law  be  inflicted  on 
persons  guilty  of  misdemeanor,  and  as  the  court  before 
which  such  offenders  may  be  tried  and  convicted  shall 
adjudge ;  and  if  any  such  offender  or  offenders  shall  re- 
turn into  Great  Britain  before  the  expiration  of  the  term 
for  which  he  or  they  shall  be  so  transported,  contrary  to 
the  intent  and  meaning  hereof,  he  or  they  so  returning, 
and  being  thereof  duly  convicted,  shall  be  adjudged  guilty 
of  felony,  and  shall  be  sentenced  for  transportation  for 
the  term  or  terms  of  his  or  their  natural  life  or  lives." 

This  statute,  which  had  been  the  subject  of  frequent  Provisions  of 
animadversion,  has  been  very  recently  repealed,  and  other  9  Geo.  4.c.  6*9. 
and  more  complicated,  but  in  some  respects  less  severe 
provsions,  substituted  in  its  room.  The  9  Geo.  4.  c.  79. 
enacts,  that  "  if  any  person  shall,  after  the  passing  of  this 
act  [i.  e.  19  July  1 828 J,  by  night,  unlawfully  take  or  destroy 
any  game  or  rabbits  in  any  land,  whether  open  or  inclosed ; 
or  shall,  by  night,  unlawfully  enter  or  be  in  any  land,  whe- 
ther open  or  inclosed,  with  any  gun,  net,  engine,  or  other 
instrument,  for  the  purpose  of  taking  or  destroying  game ; 
such  offender  shall,  upon  conviction  thereof  before  two  jus- 
tices of  the  peace,  be  committed,  for  the  first  offence,  to  the 
common  gaol  or  house  of  correction  for  any  period  not 
exceeding  three  calendar  months,  there  to  be  kept  to  hard 
labour ;  and,  at  the  expiration  of  such  period,  shall  find 
sureties  by  recognizance,  or,  in  Scotland,  by  bond  of 
caution,  himself  in  ten  pounds  and  two  sureties  in  five 
pounds  each,  or  one  surety  in  ten  pounds,  for  his  not  so 
offending  again  for  the  space  of  one  year  next  following ; 
and,  in  case  of  not  finding  such  sureties,  shall  be  further 
imprisoned  and  kept  to  hard  labour  for  the  space  of  six 
calendar  months,  unless  such  sureties  are  sooner  found ; 
and,  in  case  such  person  shall  so  offend  a  second  time,  and  second  offence. 
shall  be  thereof  convicted  before  two  justices  of  the 

Eeace,  he  shall  be  committed  to  the  common  gaol  or 
ouse  of  correction  for  any  period  not  exceeding  six 
calendar  months ;  and,  at  the  expiration  of  such  period, 
shall  find  sureties  by  recognizance  or  bond  as  aforesaid, 
himself  in  twenty  pounds,  and  two  sureties  in  ten  pounds 
each,  or  one  surety  in  twenty  pounds,  for  his  not  so  of- 
fending again  for  the  space  of  two  years  next  following ; 
and,  in  case  of  not  finding  such  sureties,  shall  be  further 
imprisoned  and  kept  to  hard  labour  for  the  space  of  one 
year,  unless  such  sureties  are  sooner  found  ;  and,  in  case  Third  offence  a 
such  person  shall  so  offend  a  third  time,  he  shall  be  guilty  misdemeanor. 

r2 
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of  a  misdemeanor,  and,  being  convicted  thereof,  shall  be 

liable,  at  tbe  discretion  of  the  court,  to  be  transported 

beyond  seas  for  seven  years,  or  to  be  imprisoned  and  kept 

to  hard  labour  in  the  common  gaol  or  house  of  correction 

for  any  term  not  exceeding  two  years ;  and,  in  Scotland, 

if  any  person  shall  so  offend  a  first,  second,  or  third  time, 

he  shall  be  liable  to  be  punished  in  like  manner,  as  is 

hereby  provided  in  each  case." 

Section  2.  as  to      By  section  2,  it  is  enacted,  "  That  where  any  person 

power  of  appre-  shali  be  found  upon  any  land,  committing  any  offence  as 

fendenf  and       before  mentioned,  it  shall  be  lawful  for  the  owner  or  occu- 

punisument  for  pier  of  such  land,  or  for  any  person  having  a  right  or  re- 

mirtanceas a    puted  right  of  free  warren  or  tree  chase  therein,  or  for  the 

misdemeanor,     j^^  Qf  ^  manor  or  repUted  manor  wherein  such  land 

shall  be  situate,  and  also  for  any  game-keeper  or  servant 
of  any  of  the  persons  herein  mentioned,  of  any  person 
assisting  him,  to  seize  and  apprehend  such  offender  upon 
such  land,  or,  in  case  of  pursuit  being  made,  in  any  other 

Slace  to  which  he  may  nave  escaped  therefrom,  and  to 
eliver  him  as  soon  as  may  be  into  the  custody  of  a  peace 
officer,  in  order  to  his  being  conveyed  before  two  justices 
of  the  peace ;  and,  in  case  such  offender  shall  assault  or 
offer  any  violence  with  any  gun,  cross-bow,  fire-arms, 
bludgeon,  stick,  club,  or  other  offensive  weapons  whatsoever, 
towards  any  person  hereby  authorized  to  seize  and  apprehend 
him,  he  shall,  whether  it  be  his  first,  second,  or  any  other 
offence,  be  guilty  of  a  misdemeanor,  and,  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  tJte  court,  to  be 
transported  beyond  seas  for  seven  years,  or  to  be  imprisoned 
and  kept  to  hard  labour,  for  any  term  not  exceeding  two 
years." 

In  order  to  facilitate  the  proof  of  an  indictment  for  the 
third  offence  under  the  first  section  of  this  act,  all  convic- 
tions for  a  first  and  second  offence  are  directed  to  be  re- 
turned to  the  sessions ;  and  the  record,  or  any  copy  of  the 
record,  is  evidence  on  the  trial  for  the  third  offence,  (ra) 

As  to  the  extent  of  the  terms,  "  night"  and  «  game," 
in  this  act,  the  Btatute  itself  supplies  an  interpretation ; 
its  night  is  "  considered  and  declared  to  commence  at  the 
expiration  of  the  first  hour  after  sun  set,  and  to  conclude 
at  the  beginning  of  the  last  hour  before  sun  rise  ;"  (n)  and 
by  game,  it  intends  "  hares,  pheasants,  partridges, 
grouse,  heath  or  moor  game,  black  game,  and  bus- 
tards/' (o) 


(m)  s.  8.  ( n)  s.  12.  (o)  g.  IS. 
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These  provisions  of  the  first  and  second  sections  apply  Provision  of  s.  9. 
to  the  case  in  which  an  offender  goes  alone,  or  in  wmch  where  three  or 
two  only  go  together,  on  an  expedition  for  the  destruction  Serlfmed^ 
of  game  :  the  ninth  section  applies  to  cases  where  a  party  take  game, 
of  three  or  more  are  together  and  armed  for  the  same  pur- 
pose ;  and  it  will  be  seen  that  for  this  offence,  the  punish- 
ment may  be  severer  than  under  the  repealed  statute,  but 
this  offence  cannot  be  prosecuted  at  the  sessions.  It 
enacts,  "  That  if  any  persons,  to  the  number  of  three  or 
more  together,  shall,  by  night,  unlawfully  enter  or  be  in 
any  land,  whether  open  or  inclosed,  for  the  purpose  of 
taking  or  destroying  game  or  rabbits,  any  of  such  persons 
being  armed  with  any  gun,  cross  bow,  fire  arms,  bludgeon, 
or  any  other  offensive  weapon,  each  and  every  of  such 
persons  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  before  the  justices  of  gaol  delivery  or  of  the 
court  of  great  sessions  of  the  county  or  place  in  which  the 
offence  shall  be  committed,  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  seas  for  any  term  not 
exceeding  fourteen  years,  nor  less  than  seven  years,  or  to 
be  imprisoned  and  kept  to  hard  labour  for  any  term  not 
exceeding  three  years." 

The  constructions  put  on  the  former  act  do  not  arise  on 
the  present,  as  its  language  seems  purposely  adapted  to 
meet  the  difficulties  raised ;  and,  therefore,  it  is  unneces- 
sary to  repeat  them. 

All  prosecutions  by  indictment  under  this  act  are 
limited  to  twelve  months  after  the  commission  of  the 
offence.  (  p) 

Indictments  under  this  statute. 

That  A.  B.  on  &c.  at  &c.  was  duly  convicted  before  L.  M.  and  For  a  third 
N.  O.  esquires,  two  of  his  Majesty's  justices  of  the  peace  for  the  offence  on  s.  1 . 

county   of for  that  he  the   said  A.  B.   on  &c.   {here  set  out  after  l*°  P1™- 

the  first  conviction  at  length.)     And  the  jurors,  &c.  that  the  said  ous  convictions. 
A.  B.  being  so  convicted  as  aforesaid,  afterwards,  on  &c.  at  &c. 
was  duly   convicted  before  P.  Q.  and  R.  S.   esquires,   two   of  his 

Majesty's  justices  of  the  peace  for  the  county  of for  that  he 

the  said  A.  B.  on  &c.  (here  set  out  the  second  conviction  in  like 
manner).  And  the  jurors,  &c.  that  the  said  A.  B.  late  of  &c,  having 
been  so  twice  convicted  as  aforesaid,  and  the  said  convictions  being 
and  remaining  in  full  force,  after  the  said  convictions,  in  the  night 
of  the  —  day  of  — —  in  the  —  year  of  the  reign,  &c.  was  un- 
lawfully by  night,  after  the  expiration  of  the  first  hour  after  sunset 
and  before  the  beginning  of  the  last  hour  before  sunrise,  that  is  to 
say,  about  the  hour  of  eleven  at  night  of  the  day  aforesaid,  in  a 


(p)  s.  4. 
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certafo  inclosed  land  In  the  occupation  of  O.  H.  situate  in  the  parish 
of  'f'  in  the  county  of  —  with  a  net  for  the  purpose  of  taking 
and  destroying  game,  that  is  to  say,  pheasants,  contrary  to  the  form 
of  the  statute,  &c.  and  against  the  peace,  &c, 


Indictment  on  That  A.  B.  late  of  &c.  in  the  night  of  the  —  day  of  —  in 
&.  2.  for  assault-  the  — -  year  of  the  reign,  &c.  by  night,  after  the  expiration  of  the 
ing  a  game-  first  hour  after  sunset,  and  before  the  beginning  of  the  first  hour 
keeper,  and  bit  before  sunrise,  that  is  to  say,  about  the  hour  of  eleven  of  the  night 
assistant.  0f  ^ne  ^ay  aforesaid,  was  unlawfully  in  a  certain  inclosed  land  in 

the  occupation  of  G.  H.  situate,  &c.  with  a  gun  for  the  purpose  of 
destroying  game,  that  is  to  say,  pheasants,  contrary  to  the  form  of 
the  statute  in  such  case  made  ana  provided ;  and  thereupon,  while 
the  said  A.  B.  so  was  then  and  there  unlawfully  by  night  m  the  said 
inclosed  land  for  the  purpose  aforesaid,  with  the  said  gun  as  afore* 
said,  one  C.  D.  then  being  a  game-keeper  of  the  said  G.H.  who  then 
was  the  occupier  of  the  said  inclosed  land  as  aforesaid,  and  one  £.  F. 
assisting  him  in  that  behalf,  did  then  and  there  seize  and  endeavour 
to  apprehend  the  said  A.  B.  in  order  to  deliver  him  as  soon  as  might 
be  into  the  custody  of  a  peace  officer,  in  order  to  his  being  conveyed 
before  two  justices  of  the  peace  for  the  cause  aforesaid ;  and  there- 
upon the  said  A.  B.  did  then  and  there,  with  force  and  arms,  and 
with  the  said  gun,  assault  and  offer  violence  to  the  said  C.  D.  so 
being  such  gamekeeper  as  aforesaid,  and  the  said  E.  F.  so  assisting 
him  as  aforesaid,  and  them  the  said  C.  D.  and  £.  F.  did  then  and 
there  beat  and  ill-treat,  they  the  said  C.  D.  and  £.  F.  being  then  and 
there  authorized  by  the  statute  in  such  case  made  and  provided  to 
seize  and  apprehend  him  the  said  A.  B.  in  that  behalf,  and  then  and 
there  doing  their  duty  in  that  behalf  as  aforesaid,  contrary  to  the 
form  &c  and  against  the  peace,  &c. 

2. — Offence  under  7  and  8  Geo.  4.  c.  29.  s.  30;  of  killing 
hares  and  conies,  in  the  night  time,  in  grounds  lawfully  used 
7  and  8  Geo.  4.  for  the  breeding  them. — By  7  and  8  Ueo.  4.  c.  29.  s.  30.  it 
p.  «9. ».  so.  jS  ena,cted,  "  That  if  any  person  shall  unlawfully  and  wil- 
fully, in  the  night  time,  take  or  kill  any  hare  or  coney,  in 
any  warren  or  ground  lawfully  used  for  the  breeding  or 
keeping  of  hares  or  conies,  whether  the  same  be  inclosed 
or  not,  every  such  offender  shall  be  guilty  of  a  misde* 
mearior,  and,  being  convicted  thereof,  shall  be  punished 
accordingly ;  and  if  any  person  shall  unlawfully  and  wil- 
fully, in  the  day  time,  take  or  kill  any  bare  or  coney,  in 
any  such  warren  or  ground,  or  shall  at  any  time  set  or  use 
any  snare  or  engine  for  the  taking  of  hares  or  conies,  every 
such  offender,  being  convicted  thereof  before  a  justice  of 
the  peace,  shall  forfeit  and  pay  such  sum  of  money,  not 
exceeding  five  pounds,  as  to  the  justice  shall  seem  meet; 
provided  always  that  nothing  herein  contained  shall  affect 
any  person  taking  or  killing,  in  the  day  time,  any  conies 
on  any  sea  bank  or  river  bank  in  the  county  of  Lincoln, 
§9  f^  as  tlje  tide  shall  extend,  or  within,  on?  furlong  of 
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such  bank."  Under  the  act  for  which  this  was  substi- 
tuted [5  Geo.  3.  c.  14.  s.  6.],  and  which  extended  only  to 
rabbits,  it  was  holden  that  the  taking  a  rabbit  in  a  snare 
was  sufficient  to  constitute  the  offence,  though  the  rabbit 
was  neither  killed  nor  taken  away  by  the  snarer;(</)  and 
the  same  principle  of  construction  will  apply  to  the  more 
recent  statute. 

Indictment  under  this  clause. 

That  A.  B.  late  of  &c.  on  &c.  in  the  night  time,  that  is  to  say,  Indictment  on- 
about  the  hour  of  three  o'clock  in  the  morning  of  the  night  of  the  same  der  7  and  8 


ten  conies  {or  hares)  then  and  there  being  found,  then  and  there  in  or *llu?s  "« 
the  said  warren  and  ground  unlawfully  and  wilfully  did  take  {or  or  conie,» in 
kill,  or  "take  and  kill,    according  to  the  fact)  against  the  form  ofr*™?.n80r 
the  statute,  &c.  and  against  the  peace.  paJSS,  in  ^ 

night  time. 

§  15.    INDECENCIES. 

To  this  head  may  be  referred  all  offences  against 
religion  and  public  worship  ;  all  opprobrious  libels  on  the 
King,  or  interior  public  functionaries;  seditious  words, 
and  insults  offered  to  magistrates  in  the  discharge  of  their 
duty ;  and  all  violations  of  decency,  as  the  publication  of 
indecent  books,  the  exhibition  of  indecent  pictures,  or 
the  indelicate  exposure  of  the  person  in  public  places  ; 
which,  we  have  seen,  are  offences,  at  common  law, 
punishable  by  fine  and  imprisonment. 

1.  Offences  against  Religion  and  Public  Worship. 

2.  Offences  against  the  King,  Government,  and  Magistrates. 

3.  Offences  against  Public  Decency. 

1.  Offences  against  religion  and  public  worship. 

Indictments. 

That  A.  B.  late  of  &c.  butcher,  on  &c.   and  continually  after-  Indictment  at 
wards  until  the  day  of  taking  this  inquisition,  at  &c.  was  and  yet  is  common  law  for 
a  common  sabbath-breaker  and  profaner  of  the  Lord's  day,  com-  an  open  profa- 
monlv  called  Sunday,  and  that  the  said  A.  B.  on  &c.  being  the  nation  of  tbe 
Lord  8  day,  and  on  divers  other  times,  being  the  Lord's  days,  during  Lo^'s  day-  (r) 

!q)  The  King  v.  Glover,  Russ.  and  Ry.  269. 
r)  Violations  of  the  laws  relative  to  the  sabbath  are  generally 
punishable  by  summary  proceedings  before  magistrates;  but  it  seems 
that  the  keeping  an  open  shop  on  that  day  is  considered  as  a 
breach  of  public  decency,  and  as  such  indictable  at  common  law ; 
See  4  Bla.  Com.  63;  1  East.  P.  C.  c.  5. 
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the  time  aforesaid,  at  &c.  in  a  certain  place  there  called  &c.  did 
keep  a  common,  public,  and  open  shop,  and  in  the  same  shop  did 
then  and  on  the  said  other  days  and  times,  being  the  Lord's  days, 
there  openly  and  publicly  sell  and  expose  to  sale  flesh  meat  to 
dirers  persons,  to  the  jurors  aforesaid  unknown,  to  the  common  irai- 
•  sauce  of  all  the  liege  subjects  of  our  said  Lord  the  King,  and 
against  the  peace,  &c. 


Indictment  at  That  A.  B.  late  of  &c.  and  C.  D.  late  of  &c.  on  &c.  being  the 

common  law  for  Lord's  day,  commonly  called  Sunday,  wickedly,  irreligiously,  and 
an  outrage  com-  in  contempt  of  public  worship,  in  the  parish  church   of  the   said 

mitted  at  church  parish  of there,  during  the  celebration  of  divine  service,  divers, 

during  difine      fa  wj^  three  footstools,  the  property  of  one  G.  H.  in  a  certain  pew 
service,  of  j^  ^e  ga^  q  jj#  then  and  there  being,  from  the  proper  place 

of  and  for  the  same,  wantonly  and  unlawfully  did  remove,  and  then 
and  there  did  unlawfully  and  wantonly  throw  and  cast  the  said  foot- 
stools at  and  amongst  the  congregation  then  and  there  assembled, 
and  engaged  in  attendance  on  divine  worship  there,  and  did  thereby 
and  by  means  thereof,  unlawfully  and  irreverently  occasion  a  great 
disturbance,  and  did  obstruct  and  hinder  one  J.  K.  clerk,  then  and 
there  being  minister  of  the  parish  church  aforesaid,  in  the  execution 
of  his  office,  and  in  the  reading  of  divine  service,  in  contempt  of 
public  worship,  and  against  the  peace,  &c. 


For  disturbing        That  A.  B.  late  of  &c.  and  C.  D.  late  of  &c.  on  &c.  with  force 

dissenting  con-    and  arms,  at  &c.  did  during  the  time  of  divine  worship,  unlawfully, 

gregation  on        wilfully,  maliciously,   and  contemptuously  disquiet  and  disturb  a 

statute  52  Geo.    certain  congregation   of  Protestant  dissenters  from  the   church  of 

3.  c  15 5.  (a)       England,  being  then  and  there  lawfully  assembled  for  the  purpose 

of  religious  worship,  in  a  certain   chapel,  situated,  standing,   and 

being  in  the  parish  aforesaid,  in  the  county  aforesaid,  the  said  chapel 

being  then  and  there  duly  certified  and  registered,  pursuant  to  the 

(*)  The  52  Geo.  3.  c.  155.  s.  12.  enacts,  "  That  if  any  person  or  per- 
sons do  and  shall  wilfully  and  maliciously  or  contemptously  disquiet 
or  disturb  any  meeting,  assembly,  or  congregation,  of  persons  assem- 
bled for  ^religious  worship,  permitted  or  authorized  by  this  act,  or 
any  former  act  or  acts  of  parliament,  or  shall  in  any  way  disturb, 
molest,  or  misuse  any  preacher,  teacher,  or  person  officiating  at  such 
meeting,  assembly,  or  congregation,  or  any  person  or  persons  there 
assembled,  such  person  or  persons  so  offending  upon  proof  thereof 
before  any  justice  of  the  peace,  by  two,  or  more,  credible  witnesses, 
shall  find  two  sureties  to  be  bound  by  recognizances,  in  the  penal  sum 
of  fifty  pounds,  to  answer  for  such  offence,  and  in  default  of  such 
surties  shall  be  committed  to  prison,  there  to  remain  till  the  next 
general  or  quarter  sessions,  and  upon  conviction  of  the  said  offence  at 
the  said  general  or  quarter  sessions,  shall  suffer  the  pain  and  penalty 
of  forty  pounds."  It  is  not  necessary  in  support  of  the  above  indict- 
ment to  prove  the  taking  of  the  oath  required  by  the  act;  but  if 
proved,  it  must  be  by  the  record,  and  not  by  parol  evidence  ;  Peake,  R* 
182.  Upon  this  act,  if  several  persons  join  in  the  outrage  complained  of, 
and  all  be  jointly  indicted,  each  is  severally  liable  to  the  penalty  of  40*. 
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statute  in  such  case  made  and  provided,  in  contempt  of  public 
worship,  against  the  form  of  the  statute,  &c.  and  against  die  peace, 
&c.   , 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  Second  count, 
present,  that  the  said  A.  fi.  and  C.  D.  afterwards  (to  wit)  on  the 
said.  &c.  with  force  and  arms,  at  &c.  did,  during  the  time  of  divine 
worship,  unlawfully,  wilfully,  maliciously,  and  contemptuously  dis- 
quiet and  disturb  a  certain  other  congregation  of  Protestant  dissent- 
ers from  the  church  of  England,  being  then  and  there  duly  and  lawfully 
assembled,  for  the  purpose  of  religious  worship,  in  a  certain  meeting 
house  situate,  standing,  and  being  in  the  parish,  aforesaid,  in  the 
county  aforesaid,  the  said  last  mentioned  meeting-house  being  then 
and  there  duly  certified  and  registered  pursuant  to  the  statutes  in 
such  case  made  and  provided,  in  contempt  of  public  worship,  against 
the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

2.  ^Offences against  the  King,  government^  and  magistrates. 

Indictments* 

That  O.  P.  late  of  &c.  being  a  wicked,  malicious,  seditious,   and  Indictment  for 
evil  disposed  person,  and  greatly  disaffected  to  our  said  Lord  the  a  libel  on  the 
King,  and  to  his  administration  of  government  of  this  kingdom,  and  ^nS* 
unlawfully,  maliciously,  and  seditiously  contriving,  devising  and  in- 
tending to  scandalize,  traduce,  and  vilify  our  said  Lord  the  King,  (t) 
and  to  alienate  and  withdraw  the  fidelity,  affection,  and  allegiance  of 
his  said  Majesty's  subjects,  from  his  said  Majesty's  person  and  go- 
vernment, on  &c.  at  &c.  unlawfully,  maliciously,  and  seditiously 
did  publish,  and  cause  to  be  published,  a  certain  pamphlet  enti- 
tled (Here  specify  the  title  of  the  ivork  verbatim)  containing  therein, 
among  many  other  things,  certain  scandalous,  malicious,  inflamma- 
tory, and  seditious  matters  of  and  concerning  our  said  Lord  the 
King,(u)  that  is  to  say  (here  set  out  libel  with  proper  inuendoes)  (v) 

(t)  Indecent  writings  published,  and  like  words  uttered,  against 
the  monarch,  and  other  persons  exercising  the  power  of  the  govern- 
ment of  the  country,  were  conceived  to  be  more  appropriately  com- 
prehended under  this  title,  than  under  that  of  libel,  which  latter  is, 
therefore,  in  this  work,  wholly  confined  to  private  libels,  or  libels  on 
private  subjects. 

(u)  These  words  in  italics  make  a  necessary  part  of  every  indict- 
ment for  a  libel.  If  omitted,  they  cannot  be  supplied  by  a  statement 
in  the  introductory  part,  that  the  defendant  <c  intended  to  vilify" 
the  person  actually  the  subject  of  the  libel;  nor  by  a  conclu- 
sion that  it  is  "  to  the  injury,  6$c.  of  such  person"  or  other  words  to 
that,  or  similar  effect.    The  King  v.  Marsden,  4  M.  and  S.  164. 

(v)  An  inuendo,  says  Mr.  Chitty,  (3  C.  L.  873.)  is  defined  to  be  a 
mode  of  explaining  some  matter  already  expressed ;  it  serves  to  point 
out  where  there  is  precedent  matter,  but  can  never  introduce  a  new 
charge ;  it  may  elucidate  what  is  already  averred,  but  cannot  add  to, 
or  enlarge,  or  alter,  its  sense ;  2  Salk,  513;  1  Ld.  Raym.  256;  12  Mod. 
139;  '9  East,  R.  95.  It  signifies  nothing  more  than  the  words, "  id  est," 
"scilicet"  or  "meaning,"  or  "aforesaid,"  as  explanatory  of  a  matter 
already  set  forth ;  as  0.  D.  (meaning  the  defendant,)  or  that  subject 
(meaning  the  subject  in  question);  Cowp.  684.  And,  therefore,  if  it  be 
intended  to  explain  any  thing,  the  matter  must  first  be  put  on  the 
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m  contempt  of  onr  said  Lord  the  King  and  his  laws,  and  against  tfce 
peace,  cce. 
Second  coooL  And  the  jurors,  &c  do  further  present,  that  the  said  O- P. 
so  being  such  a  person  as  aforesaid,  and  so  devising,  couUifiiig, 
and  intending  as  aforesaid,  afterwards,  to  wit,  on  Ac  afore- 
said, at  &c  unlawfully,  mahckmslj,  and  seditiously  did  publish  and 
cause  and  procure  to  be  published,  a  certain  other  printed  pamphlet 
containing  therein  amongst  other  things,  certain  scandalous,  mahVious, 
inflammatory  and  seditious  matters  of  and  concerning  our  said  Lord 
the  King,  according  to  the  tenor  and  effect  following,  that  is  to  say, 
(state  other  libellous  matter  with  different  inmemdoes,)  against  the 
peace,  &c 

[m&ctmtaLtor  That  A.  B.  late  of  &c  contriving  and  intending  the  liege  subjects 
mfitiua*  words  of  our  said  Lord  the  King,  to  incite,  and  more  to  hatred  and  dislike 
tpoken  at  the  of  the  person  of  our  said  Lord  the  King,  (w)  and  of  the  government 
&iog>  &c-  established  within  this  realm,  on  Arc.  at  &c  in  the  presence  and 

hearing  of  divers  liege  subjects  of  our  said  Lord  the  King,  mali- 
ciously, unlawfully,  wickedly,  and  seditiously  did  publish,  utter,  and 
declare  with  a  loud  voice,  of,  and  concerning  our  said  Lord  the  King, 

record  which  it  is  to  explain  ;  thus  the  words,  "  he  has  burnt  my  bam," 
cannot  by  inuendo  be  taken  to  mean  a  barnJuU  of  com,  4  Co.  20.  a; 
but  if  it  had  been  stated  before  by  way  of  inducement,  that  the 
owner  had  a  barn  full  of  corn,  and  then  the  inuendo  had  referred  to 
it  as  such,  the  meaning  would  have  been  complete;  1  Saund.  343; 
1  Chitty  on  Pleading,  383.  And  if  any  use  be  made  of  the  immendo 
which  is  thus  imperfect,  it  cannot  be  rejected  as  surplusage,  nor  will 
it  be  cured  by  verdict;  1  Ld.  Raym.  256.  Thus,  if  a  place  be  named 
as  N.  and  afterwards  explained  by  inuendo,  to  mean  N.  in  Devon* 
shire,  though,  in  the  assignment  of  perjury,  it  be  stated  generally  that 
the  defendant  was  not  at  N.  it  will  be  taken  to  refer  to  the  whole 
inuendo,  and  if  that  be  defective,  the  error  will  be  fatal ;  1  Ld.  Raym. 
261.  However,  where  the  oath  of  the  defendant  was  that  he  had 
been  arrested  before  he  got  to  his  own  house,  in  the  parish  of  St. 
Martin's-in-the~fields,  an  inuendo  his  house  in  the  Hay-market,  in 
St.  Martin's,  &c  is  good  as  only  a  more  particular  description  of  the 
same  house :  so  an  oath  being  that  the  defendant  was  arrested  upon 
the  steps  of  his  own  door,  an  inuendo  that  it  was  the  outer  door  is 
good  ;  1  T.  R.  70.  But  where  the  inuendo  and  the  matter  it  intro- 
duces are  altogether  impertinent  and  immaterial,  it  may  be  rejected 
as  superfluous ;  1 T.  R.  65 ;  9  East,  R.  93. 

(w)  Speaking  contemptuously  of  the  King,  is  by  cursing  him,  or 
the  like,  or  giving  out  (publicly  declaring)  that  he  wants  steadiness, 
wisdom,  or  valour,  or  m  general  doing  any  thing  which  may  lesson 
him  in  the  esteem  of  his  subjects,  and  weaken  his  government,  or 
raise  jealousies  between  him  and  his  people,  is  highly  criminal  and 
punishable  with  fine  and  imprisonment ;  Hawk.  B.  1.  c.  23.        ' 

By  60  Geo.  3.  c.  8.  a  party  on  a  second  conviction  for  com hosinir, 
publishing,  or  printing  blasphemous  or  seditious  libels  against  the 
King,  the  Regent,  the  government,  the  constitution,  in  church  or 
state,  or  either  house  of  parliament,  is  rendered  liable  to  fine  and 
imprisonment,  or  to  banishment,  at  the  discretion  of  the  court  of  oyer 
and  terminer,  or  gaol  delivery,  or  in  the  Court  of  King's  Bench, 
before  which  he  may  be  tried  and  convicted. 
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these  words  following  (that  is  to  gay)  "his  Majesty  George  the 

Third  (meaning  our  said  Lord  the  King,^  is thank  God  for 

it,^  I  (meaning  the  said  A.  B.)  hope  he  (meaning  our  said  Lord  the 
King)  will  soon  be  no  more ;  damnation  to  all  royalists ;"  in  contempt 
of  our  said  Lord  the  King,  and  his  laws,  and  against  the  peace,  &c. 

That  the  said  A.  B.  being  such  wicked,  seditious,  and  evil-disposed  Second  count, 
person  as  aforesaid,  and  greatly  disaffected  to  our  said  Lord  the 
King,  and  contriving  and  intending  the  liege  subjects  of  our  said 
Lord  the  King  to  incite  and  move  to  hatred  and  dislike  of  the  person 
of  our  said  Lord  the  King,  and  the  government  established  within 
this  realm,  on,  &c.  with  force  and  arms,  at,  &c.  unlawfully,  wickedly, 
maliciously,  and  seditiously,  in  the  presence  and  hearing  of  divers 
liege  subjects  of  our  said  Lord  the  King,  did  publish,  utter,  and 
declare  of  and  concerning  our  said  Lord  the  King,  and  his  good, 
true,  and  faithful  subjects,  these  words  following,  that  is  to  say,  "  I, 
(meaning  the  said  A.  B.)  hope  King  George  the  Third,  (meaning  our 
said  Lord  the  King)  will  soon  be  no  more ;  damnation  to  all  roy- 
alists ;''  hi  contempt  of  our  said  Lord  the  King  and  his  laws,  and 
against  the  peace,  &c. 


That  A.  B.  late  of  &c.    wickedly,   maliciously,  and  seditiously  Indictment  for 
devising,  contriving,  and  intending  to  disturb  the  peace  and  tran-  seditious  words 
quillity  of  our  said  Lord  the  King,  and  of  this  kingdom,  and  to  bring  respecting  the 
our  said  Lord  the  King,  and  the  House  of  Commons  of  this  realm,  King  and  constU 
and  the  constitution,  and  government  of  this  kingdom,  as  by  law  tuuo°* 
established,  into  hatred  and  contempt,   with  the  subjects  of  this 
realm,  and  to  asperse  and  vilify  our  said  Lord  the  King,  and  the 
House  of  Commons  of  this  realm,  and  to  alienate  and  withdraw  the 
affections  and  fidelity  of  his    said  Majesty's    subjects,  from    bis 
Majesty's  person  and  government,    on  &c.   in  the  presence  and 
hearing  of  other  subjects  of  our  said  Lord  the  King,  unlawfully, 
wickedly,  maliciously,  and  seditiously  did  say,  utter,  and  publish  of 
and  concerning  the  King-  and  House  of  Commons,  and  constitution 
and  government  of  this  kmgdom,  the  scandalous  and  seditious  words 
following,  to  wit,  "1,  (meaning  himself  the  said  A.  B.)  think  the  King 
(meaning  our  Sovereign  Lord  George  the  Third  King  of  Great 
Britain,)  is  an  useless  and  expensive  incumbrance,  and  the  House 
of  Commons  (meaning  the  House  of  Commons  of  this  realm,)  is  the 
most  corrupt  and  abominable  society  in  Christendom,"  in  contempt  of 
our  said  Lord  the  King,  and  the  said  House  of  Commons,  and  the  con- 
stitution and  government  of  this  kingdom,  and  against  the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  A.  B.  unlawfully,  wickedly,  and  Second  count* 
maliciously,  and  seditiously  devising,  contriving,  and  intending  as 
aforesaid,  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  in  the 
presence  and  hearing  of  divers  subjects  of  our  said  Lord  the  King, 
unlawfully,  wickedly,  maliciously,  and  seditiously  did  say,  utter, 
aad  publish,  of  and  concerning  the  constitution  and  government  of 
this  kingdom,  the  scandalous  and  seditious  words  following,  to  wit, 
"  I  (meaning  himself  the  said  A.  B.)  am  for  a  revolution,  no  King, 
and  no  Lords,  but  an  honest  House  of  Commons,  chosen  by  all  the 
people,"  (meaning  a  revolution  in  the  constitution  and  government  of 
this  kingdom,  and  that  there  should  be  no  King  and  no  Lords  of  this 
realm  in  the  constitution  and  government  thereof,  and  that  the  House 
of  Commons  should  be  chosen  contrary  to  the  laws  and  custom?  of 
this  realm,)  against  the  peace,  &c. 
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Indktmeot  for        That  heretofore,  to  wit,  on  &c  a  special  session  of  the  peace  was 
inmhing  •  jus-    bolden  at  &c  before  certain  justices  of  the  peace  of  our  Sovereign 

tkf  in  the  exe-    Lord  the  King  for  the  said  county  of to  wit,  before  P.  Q.,  R.S., 

ration  of  his        and  X.  Y.,  and  others  their  fellows,  being  justices  as  aforesaid  of  the 

county  of aforesaid,  who  had  then  and  there  assembled  and 

met  together,  with  purpose  and  intent  to  authorize  and  empower 
certain  persons,  then  and  there  also  assembled  and  attending,  to 
keep  respectively  in  their  respective  parishes  within  the  said  county 
of  certain  common  inns  and  alehouses,  as  by  the  laws  of  this 

realm  the  said  justices,  as  aforesaid,  were  authorized  and  empowered 
to  do,  at  which  said  session  so  then  and  there  holden  as  aforesaid, 
before  the  justices  above  named,  and  others  their  fellows  as  afore- 
said, came  A.  B.  late  of  &c;  and  the  said  A.  B.  on  being  then  and 
there,  to  wit,  at  the  said  session  so  holden  as  aforesaid,  before  the 
said  justices  as  aforesaid,  demanded  a  licence  from  the  said  P.  Q., 
R.  S.,  and  X.  Y.  and  others  their  fellows  so  as  before  assembled,  in 
order  that  he  the  said  A.  B.  might  be  authorized  and  empowered, 
at  a  certain  house  known  and  distinguished  by  the  sign  of  the  White 
Swan,  at,  &c.  to  sell  ale  for  and  during  the  year  next  ensuing  ;  but 
the  said  P.  Q.,  R.  S.,  and  X.  Y.  and  others  their  fellows  so  then 
and  there  assembled,  being  justices  of  our  said  Lord  the  King  for 

the  county  of aforesaid,  then  and  there  refused  to  grant  any 

leave,  license,  or  authority  to  the  said  A.  B.  to  sell  ale  at afore- 
said, in  the  county  aforesaid,  for  the  said  year  then  next  ensuing ; 
whereupon  the  said  A.  B.  wickedly,  and  maliciously  intending  to 
traduce  the  authority,  and  impede  the  proceedings,  as  well  as  to 
vilify  the  characters,  of  the  said  justices,  so  being  then  and  there  in 
the  due  and  proper  execution  of  their  duties,  uttered  and  pronounced, 
and  loudly  published  to  the  said  justices  so  assembled  and  met  to- 
gether, as  aforesaid,  in  the  presence  and  hearing  of  divers  of  his 
Majesty's  liege  subjects,  these  false,  scurrilous,  and  contemptuous 
words  of  and  concerning  the  said  P.  Q.,  R.  S.,  and  X.  Y.  and  others 
their  fellows,  justices  as  aforesaid,  then  and  there  assembled,  and  of 
and  concerning  the  execution  of  their  said  duties,  that  is  to  say,  "  you 
are  all  (meaning  the  said  P.Q.,  R.S.,  and  X.  Y.  and  others  their  fellows 
then  and  there  assembled)  a  parcel  of  tyrannical  villains,  and  ought 
to  be  hanged  for  depriving  a  poor  man  of  his  bread  "  (meaning  that 
the  said  P.  Q.,  R.  S.,  and  X.  Y.  and  others  their  fellows  then  and 
there  assembled,  ought  to  be  hanged  for  depriving  him  the  said 
A.  B.  of  his  bread,  by  refusing  him  the  said  A.  B.  a  license  to  sell 
ale,  which  he  the  said  A.  B.  had  then  and  there  required  from  them 
the  said  P.  Q.  &c.  and  which  they  the  said  P.  Q.,  R.  S.,  X.  Y.  and 
others  their  fellows  justices  as  aforesaid,  had  then  and  there  refused 
to  grant  to  him  the  said  A.  B.)  in  disturbance  of  the  administration  of 
justice,  and  against  the  peace,  &c.  (x) 


(x)  Scandalous  aspersions  of  a  magistrate  in  the  execution  of  his 
office,  are  regarded  as  criminal,  and  subject  the  offender  to  punish- 
ment, at  the  discretion  of  the  court  in  which  he  is  convicted  ;  Holt  on 
Lob.  153;  1  Russel,  C.  and  M.  328.  And,  to  these,  the  rule  is  strictly 
confined;  for  if  the  language,  however  opprobrious,  apply  only  to  the 
justice  in  his  private  capacity,  no  indictment  can  be  supported.  So 
that  if  a  man  at  a  parish  meeting  apply  to  an  absent  magistrate  abusive 
names,  as  if  he  say,  "  if  he  is  a  sworn  justice,  he  is  a  rogue  and  a 
forsworn  rogue,"  or  if  he  apply  to  him  the  names  of  ass,  fool,  cox- 
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3.  Offences  against  public  decency. 

Indictments. 

That  A.  B.  late  of  &c.  on  &c.  with  force  and  arms,  &c.  at  &c.  Indictment  for 
the  church-yard  of  and  belonging  to  the  parish  church  of  the  same  digging  up  and 
pariah  there  situate,  unlawfully  cud  enter,  and  the  grave  there,  in  taking  away  a 
which  the  body  of  one  M.  B.  deceased,  had  lately  before  then  been  de«l  body  from  a 
interred,  and  then  was,  with  force  and  arms  unlawfully,  voluntarily,  churchyard,  (y) 
wilfullv,  and  indecently  did  dig,  open,  and  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  with  force  and  arms,  at  &c.  tbe  body 
of  him  the  said  M.  B.  out  of  the  grave  aforesaid,  unlawfully  and 
indecently  did  take  and  carry  away,  against  the  peace,  &c. 


That  A.  B.    and  C.  D.   on  &c  with  force  and  arms    at  &c.  in  Indictment  for 
&c.  a  certain  dead  body,  to  wit,  the  body  of  M.  B.  then  and  there  preventing  tbe 
being,  unlawfully  and  wickedly  did  arrest,  (2)  take,  and  carry  away,  ioterment  of  a 
and  cause  and  procure  to  be  arrested,   taken,  and  carried  away,  dead  body  by  an 
with  an  unlawful  and  wicked  intention,  to  prevent  the  interment  and  arre*k 
burial  of  the  said  dead  body  of  the  said  M.  B.  which  ought  to  have 
been  done  and  performed  according  to  the  rites  and  ceremonies  of 
the  church  of  that  part  of  this  realm  called  England,  against  the 
peace,  &c. 

That  G.  D.  late  of  &c.  on  &c  and  at  divers  other  days  and  times  Indictment  for 
between  that  day  and  the  day  of  taking  this  inquisition,  with  force  keeping  a  com 
and  arms,  at  &c.  a  certain  common  bawdy-house,  (a)  situate  in  a™011  DrotDel. 


comb,  or  blockhead,  no  indictable  offence  will  have  been  committed  ; 
2  Stra.  1157,  8 ;  2  Salk,  698 ;  2  Campb.  142.  And  it  seems  that  to 
render  any  words  thus  indictable  they  must  be  spoken  to  the  magis- 
trate, and  not  in  his  absence.  2  Campb.  142;  2  Stra.  1157;  1  Stra. 
430,1. 

(y)  This  has  always  been  holden  a  misdemeanor  indictable  at  com- 
mon law;  4  Bla.  Com.  235;  2  T.  R.  733.  If  the  shroud,  coffin, 
or  any  other  chattel  accompanying  the  dead  body  be  taken  away, 
with  intent  to  steal,  such  taking  is  a  larceny. 

(z)  A  vulgar  notion  at  one  time  prevailed,  that  itwas  lawful  to 
arrest  the  body  of  a  person  deceased  for  a  civil  debt  due  from  the 
party  in  his  life  time.  Indeed  it  was  not  till  of  very  late  years  that 
the  notion  was  in  any  degree  exploded.  But  it  is  now  clearly  ascer- 
tained, that  no  such  practice  is  lawful,  and  indeed  that  to  prevent 
the  body  from  being  interred,  is  an  offence  against  decency,  and  as 
such  indictable  under  the  class  of  misdemeanors  ;  4  East,  R.  465 ; 
2T.R.  734. 

(a)  Every  brothel  is  necessarily  a  disorderly  house,  but  every 
disorderly  house  is  not  necessarily  a  brothel;  and  though  the  proof 
of  one  may  fail,  the  evidence  may  be  sufficient  to  maintain  a  charge 
of  the  other.  It  is  always,  therefore,  prudent  in  an  indictment  for 
keeping  a  brothel  to  add,  by  way  of  second  count,  the  succeeding 
indictment  for  keeping  a  disorderly  house. 

It  has  been  decided  that  a  wife  may  be  indicted  either  separately, 
or   with   her  husband,  for  keeping  a  brothel,   because  the  charge 
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certain  street,  called  or  known  by  the  name  of  —  street,  in  the 

parish  of in  the  town  of ,  &c.  unlawfully  and  wickedly 

did  keep  and  maintain ;  and  in  the  said  house,  for  lucre  and  gain, 
divers  evil  disposed  persons,  as  well  men  as  women,  and  whores,  on 
the  days  and  times  aforesaid,  as  well  in  the  night,  as  in  the  day, 
there  unlawfully  and  wickedly  did  receive  and  entertain,  and  m 
which  said  house,  the  said  evil  disposed  persons  and  whores,  by  the 
consent  and  procurement  of  the  said  G.  D.  on  the  days  and  times 
aforesaid,  there  did  commit  whoredom  and  fornication,  whereby 
divers  unlawful  assembles,  riots,  routs,  affrays,  disturbances,  and 
violations  of  the  peace  of  our  said  Lord  the  King,  in  the  same 
house,  on  the  days  and  times  aforesaid,  as  well  in  the  night  as  in 
the  day,  were  there  committed  and  perpetrated,  to  the  great  damage 
and  common  nuisance  of  all  the  liege  subjects  of  our  said  Lord  the 
King,  and  against  the  peace,  &c. 


Indictment  for         That  G.  D.  late  of  &c.  on  &c.   and  on  divers  other  days  and 
keeping  a  ditor-  times,  between  that  day  and  the  day  of  the  taking  of  this  inquisi- 
derly  hoate.        tion,  with  force  and  arms,  at  &c.  did  keep  and  maintain,  and  yet 
doth  keep  and  maintain,  a  certain  common,  ill-governed,  and  dis- 
orderly house,  (b)  and  in  the  said  house,  for  his  own  lucre  and  gain, 

is  the  criminal  management  of  the  house,  and  the  law  pre- 
sumes that  to  be  principally  in  the  woman's  department.  4  Bla. 
Com.  29 ;  1  Salk.  383.  And  even  a  lodger  is  indictable  for  this 
offence,  as  well  as  the  proprietor  of  a  house,  if  she  convert  her 
lodging  to  the  same  offensive  purposes;  2  Ld.  Raym.  1197.  To 
prove  a  house  being  a  bawdy  house,  requires  evidence  indeed  more 

Erecise  than  will  suffice  for  conviction  of  keeping  a  disorderly  house, 
ut  it  is  not  necessary  to  state  particulars  in  the  indictment ;  for 
particular  instances  of  illicit  intercourse  may  be  given  under  the 
general  charge ;  neither  is  it  necessary  to  prove  the  particular  persons 
who  frequented  the  house  (which  indeed  may  not  oe  possible),  but 
it  is  necessary  to  give  evidence  sufficient  of  the  facts  themselves  to 
lead  to  the  conclusion  that  the  purposes  to  which  the  house  was 
applied  were  the  offensive  ones  charged.    1  T.  R.  754. 

(b)  By  25  Geo.  2.  c.  36,  "  If  two  inhabitants  paying  scot  and  lot 
shall  give  notice  to  a  constable  of  any  person  keeping  a  disorderly 
.  house,  the  constable  shall  £0  with  them  before  a  justice,  and  shall 
(upon  such  inhabitants  making  oath  of  the  truth  of  such  notice,  and 
entering  into  recognizance  of  201.  each  to  give  material  evidence) 
enter  into  a  recognizance  of  30/.  to  prosecute  with  effect  such  persons 
at  the  next  sessions.  The  constable  shall  be  paid  his  reasonable 
expenses  by  the  overseers  of  the  poor,  to  be  ascertained  by  the  jus- 
tice, and  in  case  of  conviction,  the  two  inhabitants  shall  have  10/. 
each  paid  to  them  by  the  said  overseer.  The  justice  may  bind  over 
the  party  accused  to  the  sessions,  and  to  good  behaviour  in  the  mean 
time;  the  constable  neglecting-  his  duty  to  be  fined  20/. ;  s.  5,  6,  7. 

By  s.  8.  of  the  same  act,  it  is  declared,  that  whoever  shall  act 
or  behave  as  master  or  mistress,  or  as  person  having  the  care  or 
management,  or  government,  of  such  house,  shall  be  deemed  the 
keeper  thereof. 

Inhabitants  may  be  witnesses ;  s.  9. 

Proceedings  not  to  be  removed  by  certiorari ;  s.  10. 
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certain  persons  at  well  men  at  women,  of  evil  name  and  fame,  and 
of  dif  honest  conversation,  to  frequent  and  come  together,  then,  and 
on  the  said  other  days  and  times,  there  unlawfully  and  wilfully  did 
cause  and  procure,  and  the  said  men  and  women  in  the  said  house, 
at  unlawful  times,  as  well  in  the  night  as  in  the  day,  then,  and  on 
the  said  other  days  and  times,  there  to  be  and  remain  drinking, 
tipling,  swearing,  gaming,  rioting,  and  misbehaving  themselves,  un- 
lawfully and  willingly  did  permit,  and  still  doth  permit,  to  the  great 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said 
Lord  the  King,  and  against  the  peace,  &c. 


That  H.  O.  G.  late  of  —  unlawfully,  deliberately,  and  wilfully,  Indictment  for 
did  expose  and  exhibit  himself  naked,  near  to,  and  in  front  of,  divers  bathing  publicly 
houses  of  the  liege  subjects  of  our  said  Lord  the  King,  situate  at,  near  public  way§ 
&c.  aforesaid,  and  also  near  to  a  certain  public  and  common  King's  ***  habitations, 
highway  there,  and  also  in  the  presence  of  divers  liege  subjects  of 
our  said  Lord  the  King,  both  male  and  female,  with  intent  to  vitiate 
and  corrupt  the  morals  of  his  Majesty's  liege  subjects,  and  against 
the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  H.  O.  G.  on  &c.  at  &c.  unlaw-  Second  count, 
fullv,  deliberately,  and  wilfully,  did  expose  himself  naked,  to  divers 
of  his  said  Majesty's  liege  subjects,  against  the  peace,  &c. 

That  H.  O.  G.  late  of  &c.  and  intending  as  much  as  in  him  lay,  Indictment  for 
to  vitiate  and  corrupt  the  morals  of  his  Majesty's  liege  subjects,  and  indecently  ex- 
to  stir  up  and  excite  in  their  minds  filthy,  lewd,  and  unchaste  pci**  the  per- 
desires  and  inclinations,  on  8cc,  at  &C.  unlawfully,  wickedly,  de-  •on  *n  Mw* n* 
liberately,  and  wilfully  did  expose  and  exhibit  his  private  parts,  in  P09*1"9* 
an  indecent  posture,  situation,  and  practice,  to  divers  of  the  liege 
subjects  both  male  and  female  of  our  said  Lord  the  King,  with 
intent  to  vitiate  and  corrupt  the  morals  of  his  Majesty's  liege  sub- 
jects, and  to  stir  up  and  excite  in  their  minds,  filthy,  lewd,  and 
unchaste  desires  and  inclinations,  against  the  peace,  &c. 


That  A.  B.  late  of  &c.  being  a  person  of  a  wicked  and  depraved  Indictment  for 
mind  and  disposition,  and  unlawfully,  wickedly,  and  impiously  de-  publbhing  and 
signing,  contriving,  and  intending  to  vitiate  and  corrupt  the  morals  telling  an  ob- 
of  the  subjects  of  our  Sovereign  Lord  the  King;  and  to  debauch,  "en*  libel, 
poison,   and  infect  the  minds  of  the  youth  of  this  kingdom,  on 
&c.  at  &c.  did  unlawfully,   wickedly,  and  impiously  publish  and 
sell,  and  cause  and  procure  to  be  published  and  sold,  a  certain 
filthy,  bawdy,  and  obscene  libel,  entitled,  "  The  History  of  Fanny 
Hill,"  in  which  said  libel  are  contained  amongst  other  things,  divers 
lewd,  impure,  and  obscene  matters,   that  is  to  say,  in  one  part 
thereof,  according  to  the  tenor  following,  viz.  (here  set  out  one  of 
the  passages).   And  in  another  part  thereof,  (c)  according  to  the  tenor 
following,  viz.  (here  state  the  other  libellous  pari),  against  the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  A.  B.  afterwards,  that  is  to  say,  Second  count. 


(r)  See  Tabart  v.  Tipper,  1  Campb.  352. 
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ob  &c  aforesaid,  at  Ac  afcfeaaia4,  dal  anlawfuHr,  wicked^ 
knowingly,  publish  and  sell,  aad  cause  and  ntuusie  to  be 
and  sold,  a  certain  other  obscene  libel,  entitled,  "  The 
Fanny  Hill,*  at  whicn  said    last-asentioned  fine!  are 
amongst  other  tames  direr*  wicked,   bnpore,  and  obscene  pools, 
against  the  peace,  «c. 


ImficteKat  for  That  H.  T.  late  of  &c.  on  &c.  and  on  divers  other  days  and 
^^r^^g  to  tale  times  between  that  day  and  the  day  of  taking  this  mquisitioo,  at  &c. 
an  obtcempriot.  aforesaid,   unlawfully  j   wickedly,   deliberately,   and  adrisedry  did 

E*  "sh,  expose,  and  show  to  the  sight  and  view  of  many  of  the 
subjects  of  our  said  Lord  the  King,  divers,  to  wit,  six  obscene, 
,  and  indecent  prints,  representing  men  and  women  in  attitudes, 
situations,  and  practices  of  great  and  scandalous  obscenity,  lewd- 
ness, and  indecency,  to  the  great  corruption  of  the  morals  and 
manners  of  bis  Majesty's  liege  subjects,  and  against  the  peace,  &e- 
Second  count.  And  the  jurors,  &c  that  the  said  H.  T.  afterwards,  to  wit,  an 
&e.  at  &e.  aforesaid,  unlawfully,  wickedly,  deliberately,  and  ad- 
visedly did  utter  and  publish  divers,  to  wit,  six  other  obscene,  filthy, 
and  indecent  prints,  representing  men  and  women  m  attitndes,  si- 
tuations, and  practices  of  great  and  scandalous  obscenity,  lewdness, 
and  indecency,  against  the  peace,  Itc 

$}  16.    LIBELS. 

£*"»|***tion-  As  indictments  for  libels  on  the  government  and  rdi- 
TateiibeK  pn"  S*on  nave  been  already  noticed,  as  for  offences  against 
public  decency,  our  consideration  in  this  place  is  restricted 
to  libellous  attacks  on  individuals,  which  have  been  always 
holden  indictable  in  consequence  of  their  tendency  to 
provoke  the  parties  libelled  to  commit  a  breach  of  the 
peace.  This  imputed  tendency  runs  through  the  whole 
system  of  the  law  of  criminal  libel,  and  may  account  for, 
if  it  does  not  justify,  some  of  the  anomalies  with  which 
it  has  been  frequently  charged. 
Definition  of  Offence. — Libels  may  be  defined  as  malicious  defama- 

private  Hbek.  tions,  made  public  either  by  printings,  writings,  signs,  or 
pictures,  tending  to  expose  some  living  person  or  body  of 
persons  to  ridicule  or  odium,  or  to  blacken  the  reputation  of 
some  person  who  is  dead,  and  thereby  to  incite  the  party 
libelled  in  the  first  instance,  and  surviving  relations  in  the 
last,  to  break  the  peace.  To  constitute  a  libel,  then,  die 
matter  must  be  defamatory ;  the  mode  of  publishing  it 
by  writing,  printing,  signs,  or  pictures ;  and  the  publica- 
tion must  be  what  the  law  has  (rather  perhaps  to  the  con- 
fusion of  the  subject)  termed  malicious. 
what  matter  <k-  1.  The  matter  must  be  defamatory  ;  but  it  need  not  con- 
■"■""J*         tain  a  charge  of  an  indictable  offence ;  it  is  sufficient  if 
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it  holds  up  an  individual  to  contempt  or  ridicule,  (d)  And 
it  is  not  necessary  that  the  matter  should  be  directly  ex- 
pressed ;  for  if  it  is  conveyed  by  insinuation  or  fable,  or  in 
the  form  of  ironical  praise,  so  that  the  meaning  is  pal* 
pable  to  the  common  understanding  of  those  who  are  ac- 
quainted with  the  party,  the  writer  will  be  equally  liable 
to  punishment,  (e)  Nor  can  he  protect  himself  by  die 
use  of  initials,  or  by  any  other  act,  if  he  conveys  a  de- 
famatory meaning  to  the  apprehension  of  his  readers. (/) 

2.  The  matter  must  be  published  and  expressed  by  some  How  exprwied 
visible  sign,  images,  or  pictures;  for  mere  words  spolcen  of  MxipuWH** 
a  private  individual,  however  scandalous,  are  never  the 
subject  of  indictment,  (g)    But  the  exhibition  of  a  li- 
bellous picture ;  the  fixing  a  gallows  at  a  man's  door ; 

and  the  burning  him  in  effigy,  amount  to  libels,  and  subject 
the  offender  to  criminal  proceedings.  (A)  It  is  a  sufficient 
publication  of  libellous  matter  to  send  it  written  in  the 
form  of  a  sealed  letter  to  the  party  libelled,  although  this 
would  not  be  a  sufficient  publication  to  sustain  an  action 
for  damages,  (i)  The  sale  of  a  libellous  pamphlet  in  the 
defendant's  shop  by  his  agent  there  for  his  benefit  is  said 
to  be  a  sufficient  publication  by  the  defendant,  although 
he  was  not  privy  to  the  contents  or  sale,  (ft)  The  de- 
livery of  a  newspaper  to  the  officer  at  the  Stamp-office  is 
a  sufficient  proof  of  publication  to  sustain  an  indict- 
ment for  a  libel  inserted  in  its  columns.  (/)  The  usual 
Sroof  of  publication  in  newspapers  is  that  afforded  by 
8  Geo.  3.  c.  78.  requiring  an  affidavit  of  proprietorship, 
printing,  and  publishing,  to  be  filed  at  the  Stamp-office, 
and  making  a  certified  copy  of  such  affidavit  prima  facie 
evidence  to  charge  the  parties  therein  described  as  the 
proprietors,  printers,  or  publishers,  with  the  publication 
of  any  newspaper  which  may  be  produced,  bearing  the 
same  title,  ana  purporting  to  be  published  at  the  same 
place. 

3.  The  intent  must  be  what  the  law  terms  "  malicious ; "  intent, 
but  this  word  is  used  in  senses  so  different  from  its  popu- 
lar acceptation,  that  it  might  have  been  well  if  another 
had  been  adopted  for  the  purpose.     Malice  against  the 
individual  is  certainly  not  necessary  to  sustain  an  indict- 


(<*)  Bac.  Abr.  Libel  A.  (e)   Hawk.  b.  1.  c.  73. s.  4. 

if)  See  Woolnoth  v.  Meadows,  5  East,  R.  464. 

g)  3  Salk.  190;  2  Campb.  142.  (A)  Hawk.  b.  1.  c.  73.  s.2. 

t)  Phillips  v.  Jansen,  2  Esp.  Rep.  624. 

k)  The  feing  v.  Cuthell,  see  3  Erskine's  Speeches,  156. 

"/)    The  King  v.  Amphlet,  4.  B.  and  C.  35. 
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What  publica- 
tion warranted. 


Indictment. 


ment  for  libel ;  for  it  may,  and  often  does,  happen,  that 
the  party  responsible  for  a  libel  on  private  character,  of 
the  foulest  nature,  is  wholly  unacquainted  with  the  party 
libelled,  and  has  no  desire  to  injure  him,  but  publishes 
the  scandal  merely  for  the  sake  of  obtaining  profit  by 
pandering  to  the  appetite  of  the  public  for  personal  de- 
tails. The  law,  in  fact,  considers  every  unwarranted 
attack  on  the  character  of  an  individual,  by  printing  or  writ- 
ing, as  malicious,  that  is,  as  published  with  an  evil  or  bad 
intention  ;  and  therefore,  perhaps,  if  the  word  "  unlawful" 
had  been  used  in  denoting  such  writings  as,  being  defa- 
matory and  unauthorized  by  any  legal  occasion,  are  in- 
dictable, much  confusion  might  have  been  avoided. 

If,  then,  a  published  writing  be  defamatory,  the  only 
remaining  question  is,  whether  it  is  warranted  by  the  cir- 
cumstances of  its  publication.  No  such  publication  is 
warranted  by  its  truth ;  for  truth  is,  at  least,  as  much  cal- 
culated to  produce  a  breach  of  the  peace  as  falsehood, 
and,  therefore,  has  been  said  by  some  great  authorities  to 
be  more  libellous ;  (m)  though  the  Court  of  King's  Bench 
will  never  grant  a  criminal  information  for  a  libel  without 
the  fullest  and  most  explicit  denial  on  oath,  by  the  com- 
plainant, of  all  the  charges  which  the  libel  contains.  But 
the  publication  of  defamatory  matter  may  be  warranted 
by  circumstances ;  as  where  it  is  written  bond  fide  to  put 
another,  who  is  interested  in  the  character  of  the  party 
defamed,  on  his  guard ;  or  where  it  is  necessarily  pub- 
lished in  Court  on  a  judicial  proceeding.  And,  probably, 
a  full  and  fair  report  of  the  entire  proceedings  of  a  court 
of  final  adjudication  might  be  held  justifiable,  though  in- 
jurious to  the  characters  of  individuals,(ra)  if  not  contain- 
ing blasphemous  or  indecent  matter,  (o)  Yet  it  has  been 
holden,  that  no  such  protection  is  afforded  to  the  publica- 
tion of  proceedings  preliminary  to  a  final  inquiry,,  as  at  a 
police  office  or  on  a  coroner's  inquisition,  (p) 

Indictment.— An  indictment  for  a  libel  must  set  out  the 
libellous  matter,  with  such  inuendoes  as  may  shew  on  the 
record  that  it  is  of  and  concerning  the  prosecutor,  and 
that  it  contains  matter  calculated  to  render  him  odious  or 
ridiculous;    and  with   such    inducements,    or   prefatory 


(m)  5  Co.  125;  Hawk.  b.  1.  c.  73.  8.  6. 

(tj)  Curry  v.  Walter,  1  B.  and  P.  52S. 

(o)  The  King.  v.  Carlisle,  3B.  and  A.  167. 

(p)  The  King  vrLee,  5  Esp.  Rep.  123;  the  King  v.  Fisher  and 
others,  2  Campb.  563 ;  Duncan  v.  Thwaites,  3  B.  and  C.  556  •  Mac- 
greggor  v.  Thwaites,  3  B.  and  A.  24.  * 


LIBELS.  269 

matter,  as  may  support  such  necessary  inuendoes.  Where 
the  matter  is  clearly  defamatory,  it  is  absurd  and  danger- 
ous to  incumber  the  record  with  inducements  and  inuen- 
does ;  but  it  is  sufficient  to  set  out  the  libel,  alleging  it  to 
be  of  and  concerning  the  party  libelled.  ( q)  But  where 
inuendoes  are  absolutely  necessary  to  explain  the  sense, 
by  reference  to  something  which  would  be  understood  by 
the  readers,  but  which  does  not  appear  on  the  face  of  the 
libel  itself,  and  must  therefore  be  shewn  by  evidence  to 
the  jury,  care  must  be  taken  to  introduce  proper  aver- 
ments  of  the  facts,  to  which  the  inuendoes  may  refer,  as 
an  inuendo  enlarging  the  sense  is  vicious,  (r)  To  enter 
into  all  the  niceties  of  the  law  on  this  subject  would  be 
far  beyond  the  compass  of  this  work ;  but  these  general 
remarks  may  be  found  useful. 

Verdict. — It  was  formerly  matter  of  much  dispute  Jwy  may  give  • 
whether  the  question  as  to  the  libellous  character  of  a  s***™1  ******* 
publication  indicted  was  for  the  determination  of  the 
court  or  of  the  jury ;  but  this  question  has  been  set  at 
rest  by  32  Geo.  3.  c.  60.  commonly  called  Mr,  Fox's 
libel  Bill,  by  which  it  is  declared  and  enacted,  that  in  all 
trials  for  libel  on  an  issue  joined  between  the  King  and 
the  defendant,  "the  jury  may  give  a  general  verdict  of 
guilty  or  not  guilty  upon  the  whole  matter  put  in  issue ; 
and  shall  not  t)e  required  or  directed  by  the  Court  to  find 
the  defendant  guilty  merely  on  the  proof  of  the  publica- 
tion, and  of  the  sense  ascribed  to  the  alleged  libel/'  The 
court  may,  however,  still  direct  the  jury,  in  their  discre- 
tion; and  the  jury  may,  if  they  please,  find  a  special 
verdict. 

Punishment. — The  punishment  of  libel  is  by  fine  and  Punishment, 
imprisonment,  in  the  discretion  of  the  Court,  To  these,  in 
cases  of  sedition  and  blasphemy,  the  pillory  was  some- 
times added;  but  this  is  now  abolished;  and,  in  this 
case,  the  Court  have  no  power  to  add  hard  labour  to  the 
sentence. 

Indictments. 

That  C.  D.  late  of  &c.  unlawfully  and  maliciously  devising,  con-  J^ilJ^^  a 
trrving,  and  intending  to  scandalize,  vilify,  and  defame  one  A.  B.  -^vate  indi- 

(9)  Jones  v.  Stevens,  11  Price,  235. 

(r)  The  King  v.  Home,  Cowp.  684. 

(s)  Before  the  prosecutor  can  be  admitted  to  read  the  paper 
charged  as  libellous,  he  must  give  primd  facie  evidence  of  a  publi- 
cation by  the  defendant.  This  may  fee  either  positive  in  itself,  or  be 
inferred  from  facts  which  are  not  conclusive ;  5  Burr.  R.  2689 ; 
4  T.  R.  126  ;  4  Esp.  R.  248. 

s  2 
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and  to  bring  him  into  public  scandal,  infamy,  and  disgrace,  and  to 
injure,  prejudice,  and  aggrieve  him  the  said  A.  B.  on  &c.  with 
force  and  arms,  at  &c.  aforesaid,  unlawfully  and  maliciously  did 
compose  and  publish,  and  cause  and  procure  to  be  composed  and 

{mblished,  a  certain  false,  scandalous,  malicious,  and  defamatory 
ibel  of  and  concerning  the  said  A.  B.  containing  therein,  amongst 
other  things,  the  false,  scandalous,  malicious,  defamatory,  and  li- 
bellous words  and  matter  following  of  and  concerning  the  said  A.  B. 
that  is  to  say  {here  state  the  libellous  matter  with  the  necessary  inuen- 
does),  which  said  false,  scandalous,  malicious,  and  defamatory  libel, 
he  the  said  C.  D.  afterwards,  to  wit,  on  &c.  aforesaid,  at  &c. 
aforesaid,  unlawfully,  wickedly,  and  maliciously  did  send,  and 
cause  to  be  sent,  to  one  £.  F.  in  the  form  of  a  letter  addressed  to 
the  said  E.  F.  and  did  thereby  then  and  there,  unlawfully,  wickedly, 
and  maliciously  publish,  and  cause  to  be  published,  the  said  libel, 
to  the  great  damage,  scandal,  infamy,  and  disgrace  of  the  said 
A.  B.  and  against  the  peaee,  &c. 


Indictment  for  That  on  and  before,  and  ever  since  the  day  of  the  taking  of  this 

publishing  a  inquisition,  A.  B.  was,  and  yet  is,  a  graduate  physician  and  qualified 

libel  against  a  surgeon  ;  and  that  at  the  general  quarter  session  of  the  peace  of  our 

physician  who  said  Lord  the  King,  holden  at     *     in  and  for  the  county  of  M.  on, 

had  been  in-  &c.  by  the  oath  of  twelve  good  and  lawful  men  of  the  said  county 

dieted  for  an  as-  0f  ^.  then  an(j  there  sworn  and  charged  to  inquire  for  our  said 
sanlt  with  intent  Lord  the  Kmg>  for  {he  body  of  the  same  county,  \t  was  presented 

•bar*1*1*   1 "  *nat  ^'  ®*  *a*e  °^  ^C*  (<^€re   sia*e  the  indictment  for  assault  with  t*- 

with  the  said*  *en*  to  rav^f  ^n  sav)y  which  said  indictment  our  said  Lord  the 
crime,  and  with  King  afterwards,  for  certain  reasons,  caused  to  be  brought  before 
ignorance  in  his  him*  to  be  determined  according  to  the  law  and  custom  of  England, 
profession.  and  that  afterwards,  that  is  to  say,  on  Friday  next  after  the  morrow 

of  the  Holy  Trinity,  in  Trinity  Term,  in  the  —  year  aforesaid, 
before  our  Lord  the  King,  at  Westminster,  came  the  said  A.  B.  by 
R.  B.  his  attorney,  and  having  heard  the  said  indictment  read,  said 
that  our  said  Lord  the  King  ought  not  to  molest  him  the  said  A.  B. 
by  reason  of  the  premises  aforesaid,  because  he  said  that  the  said 
indictment,  and  the  matters  therein  contained,  were  not  sufficient  in 
law,  and  that  he  need  not,  nor  was  bound  by  the  law  of  the  land, 
in  any  manner  to  answer  thereto ;  wherefore,  for  the  insufficiency 
thereof,  he  prayed  judgment,  and  that  he  might  be  dismissed  and 
discharged  by  the  court  thereof,  and  from  the  premises  aforesaid; 
whereupon  all  and  singular  the  premises  having  been  seen  and  fully 
understood  by  the  court  of  our  said  Lord  the  King,  then  there,  for 
that  no  one  came  on  the  behalf  of  our  said  Lord  the  King  further 
to  inform  the  court  there  in  the  premises,  or  to  join  demurrer  in 
law  with  the  said  A.  B. ;  it  was  considered  and  adjudged  by  the 
said  court,  thereof  and  from  the  premises  above  specified  in  the 
said  indictment,  that  he  depart  thence  without  day,  as  by  the 
record  and  proceedings  on  the  said  indictment  more  fully  and 
at  large  appears.  And  the  jurors  aforesaid,  now  here  sworn  and 
charged  to  inquire  for  our  said  Lord  the  King,  upon  their  oath,  &c 
that  C.  D.  late  of  &c.  well  knowing  the  premises,  and  wickedly  and 
maliciously  devising,  contriving,  and  intending  to  scandalise  and 
vilify  the  said  A.  B.  and  to  insinuate  and  make  it  be  believed  as  if 
the  said  A.  B.  was  a  quack  and  impostor,  and  a  person  of  no  abili- 
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ties,  skill,  knowledge,  judgment,  or  experience  in  the  practice  of 
physic  and  surgery,  and  of  low,  mean,  and  indigent  circumstances, 
and  thereby  to  ruin  the  said  A.  B.  in  his  reputation,  character,  and 
credit  as  a  physician  and  surgeon,  and  to  bring  him  into  great  dis- 
grace and  contempt  among  the  liege  subjects  of  our  said  Lord  the 

King,  on  the day  of  — -  in  the year  aforesaid,  with  force 

and  arms,  at  &c.  a  certain  false,  feigned,  wicked,  malicious,  and 
scandalous  libel  of  and  concerning  the  said  A.  B.  and  of  and  con- 
cerning the  said  indictment,  entitled  "  The  Cook  turned  Doctor : 
a  New  Song:  tune — Hey  ho,  Dobin,"  unlawfully,  wickedly,  ma- 
liciously, and  scandalously  did  utter  and  publish,  and  cause  and 
procure  to  be  uttered  and  published,  which  said  false,  feigned, 
wicked,  malicious,  and  scandalous  libel,  is  as  follows ;  that  is  to  say 
(here  insert  it  exactly,  with  the  necessary  inuendoes,  referring  to  the 
previous  indictment),  to  the  great  infamy,  scandal,  disgrace,  and  re- 
proach of  the  said  A.  B. ;  in  contempt,  &c.  to  the  great  damage, 
aggrievance,  and  disquiet  of  the  said  A.  B. ;  to  the  evil,  &c.  and 
against  the  peace,  &c.  (Add  another  count,  leaving  out  the  previous 
indictment  and  proceedings  thereon). 


That  on  &c.  J.  B.  esquire,  then,  and  long  before  that  time,  was,  Indictment  for 
and  ever  since  hath  been,  and  yet  is,  a  coroner  of  our  said  present  publishing 
Sovereign  Lord  the   King,  of  the  city  of  L.    and  that  on  the  said  liW» ona Coro- 

day  of  ■         in  the  year  aforesaid,  M.  C.  an  apprentice  to  one  ner  rel*tive  to 

P.  Q.  died  at  L.  to  wit,  at  the  parish  of  &c.  in  the  city  of  L.  afore-  an  inq°»»tion 
said,  that  is  to  say,  at  St.  B.'s  Hospital,  there  situate,  and  within  taJjen. b£ *JIln  on 
the  jurisdiction  of  the  said  J.  B.  then  coroner  as  aforesaid,  and  that  y# 

it  having  been  suspected  that  the  said  M.  C.  came  to  a  violent  death, 

he  the  said  J.  B.  afterwards,  to  wit,  on  the day  of in  the 

year  of  &c.  at  L.  aforesaid,  to  wit,  at  &c.  in  the  city  of  L. 

aforesaid,  then  being  coroner  of  our  said  Sovereign  Lord  the  King, 
of  the  said  city  of  L.  in  due  form  of  law,  and  according  to  the 
duty  of  his  office  of  coroner,  did  take  an  inquisition  on  view  of  the 
body  of  the  said  M.  C.  and  that  upon  the  said  inquisition,  the 
jurors  sworn  and  charged  to  inquire  for  our  said  Sovereign 
Lord  the  King,  when,  how,  and  in  what  manner  the  said  M.  C. 
came  to  his  death,  say  upon  their  oath,  that  {here  date  the  in- 
quisition), as  by  the  said  inquisition,  taken  before  the  said  J.  B. 
coroner  as  aforesaid,  may  more  fully  and  at  large   appear.     And 

that   on   the  said  day  of in   the  said year  of  &c. 

at  L.  aforesaid,  to  wit,  at  the  parish  of,  &c.  in  the  city  of  L.  afore- 
said, a  certain  false,  wicked,  malicious,  and  scandalous  libel  of  and 
concerning  the  said  J.  B.  then  coroner  as  aforesaid,  was  unlawfully, 
wickedly,  and  maliciously  inserted,  printed,  and  published  in  a 
newspaper,  entitled  "  No.  6207.  The  London  Evening  Post,  from 
Thurday,  August,  &c.  to  &c. ; "  which  said  false,  wicked,  malicious, 
and  scandalous  libel  is  as  follows :  that  is  to  say,  the  letter  signed 
"  Justice,"  censuring  very  much  and  severely  the  coroner  of  the 
city  of  L.  thereby  meaning  the  said  «/.  B.  for  his  conduct  relative  to 
the  poor  apprentice  girl,  (meaning  the  said  M.  C)  that  died  through  the 
barbarous  treatment  of  her  mistress,  (meaning  the  said  P.  Q.)  is 
not  safe  for  us  to  insert ;  by  means  of  which  said  false,  wicked, 
and  malicious  libel,  the  said  J.  B.  was  greatly  aspersed,  vilified, 
scandalized,  and  stigmatized  in  his  character,    and   was  brought 
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into  scandal,  infamy,  and  disgrace,  touching  his  conduct  relative 
to  his  taking  the  said  inquisition  on  the  said  M.C.;  and  that 
H.  S.  W.  of  L.  printer,  falsely  and  maliciously  devising  and  in- 
tending to  asperse,  stigmatize,  and  vilify  the  character  of  the 
said  J.  B.  in  the  execution  of  his  office  of  coroner,  in  the  taking 
such  inquisition  as  aforesaid,  and  by  means  thereof  (as  much  as 
in  him  the  said  H.  S.  W.  lay)  to  bring  the  said  J.  B.  into  extreme 
scandal,  infamy,  disgrace,  hatred,  and  contempt,  with  all  the 
liege  subject  of  our  said  present  Lord  the  King,  afterwards,  to 
wit,  on  &c.  with  force  arms,  at  L.  aforesaid,  to  wit,  at  the  parish 
of  &c.  in  the  city  of  L.  aforesaid,  a  certain  false,  malicious,  and 
scandalous  libel  of  and  concerning  the  said  J.  B.  being  coroner 
as  aforesaid,  in  a  certain  newspaper  entitled,  &c.  by  way  of 
letter,  did  unlawfully,  wickedly,  and  maliciously  print  and  publish, 
and  did  cause  and  procure  to  be  printed  and  published ;  which  said 
last  mentioned  false,  malicious,  and  scandalous  libel,  by  way  of 
letter,  of  and  concerning  the  said  J.  B.  coroner  as  aforesaid,  is 
as  follows ;  that  is  to  say,  "  To  the  printer  of,"  &c.  {here  get  out  ike 
libel  with  the  necessary  inuendoes.)  And  the  jurors,  &c  that  the  said 
J.  B.  being  greatly  aggrieved,  injured,  and  unjustly  censured  and  op- 

gressed,  on  account  of  the  false,  feigned,  malicious,  and  scandalous 
bel,  so  printed  and  published  aforesaid,  in  the  said  newspaper  above 
mentioned,  in  order  to  prevent  and  put  a  stop  to  any  future  libels 
being  published  in  the  newspapers  against  him  the  said  J.  B.  touch- 
ing the  said  inquisition,  and  to  notify  to  the  public  his  intention  to 
bring  to  justice  the  author,  printers,  and  publishers,  of  the  said  ma- 
licious and  scandalous  libels,  afterwards,  to  wit,  on  &c.  did  cause 
and  procure  an  advertisement,  in  and  under  the  name  of  him  the 
said  J.  B.  to  be  inserted  and  published  in  a  certain  newspaper 
entitled,  &c.  which  said  advertisement  is  as  follows :  to  wit,  &c.  (here 
set  out  the  advertisement.)  And  the  jurors,  &c.  that  the  said  H.  S.  W. 
in  further  prosecution  of  his  most  wicked  intents  and  purposes,  and 
in  order  further  maliciously  and  wickedly  to  stigmatize,  vilify,  and 
scandalize  the  said  J.  B.  afterwards,  to  wit,  on.  &c  with  force  and 
arms,  at  L.  to  wit,  at  the  parish  of  &c.  in  the  city  of  L.  aforesaid, 
a  certain  other  false,  wicked,  malicious,  and  scandalous  libel  of  and 
concerning  the  said  J.  B.  so  being  coroner  as  aforesaid,  in  a  certain 
other  newspaper,  entitled  "  The  Public  Advertiser,  No.  10242, 
Monday,  August  31,  1767;"  by  way  of  letter,  did  unlawfully, 
wickedly,  and  maliciously  print  and  publish,  and  did  cause  and 
procure  to  be  printed  and  published;  which  said  last  mentioned 
false,  wicked,  malicious,  ana  scandalous  libel,  by  way  of  letter,  of 
and  concerning  the  said  J.  B.  coroner  as  aforesaid,  is  as  follows;  that 
is  to  say,  &c.  {here  set  out  the  second  libel)  ;  thereby  most  wickedly 
and  scandalously  insinuating  and  endeavouring  to  make  it  be  be- 
lieved as  if  the  said  J.  B.  in  the  execution  of  the  important  office 
of  coroner,  had  not  acted  consistent  with  justice;  against  the 
peace,  &c. 
Second  count.  {Second  count  the  same,  not  setting  forth  the  inquisition.) 
Third  count.  And  the  jurors,  &c.  that   on  &c.   the   said  J.   B.   then  being 

coroner  of  our  said  Sovereign  Lord  the  King,  of  the  city  of  L. 
in  due  form  of  law,  and  according  to  the  duty  of  his  office  as 
coroner  of  the  said  city  of  L.  at  L.  to  wit,  at  the  parish  of  &c 
in  the  city  of  L.  aforesaid,  did  take  a  certain,  inquisition,  on  view 
of  the  body  of  M.  C.  then  late  apprentice  to  P.  Q.  and  then 
lying  dead  in  St.  B/s  hospital,  in  the  parish  of  &c*  in  the  city 
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of  L.  aforesaid,  and  within  the  jurisdiction  of  the  said  J.  £.  a* 
coroner  of  the  said  city  of  L.  And  that  the  said  H.  S.  W.  mali- 
ciously, devising  and  intending  to  represent,  insinuate,  and  make 
it  be  believed  and  thought  that  the  said  J.  B.  had  acted  with  passion 
and  injustice  in  the  execution  of  his  office  as  coroner  upon  the 
said  last  mentioned  inquisition,  and  unjustly  to  impeach  and  cen- 
sure the  conduct  and  behaviour  of  the  said  J.  B.  upon  such  last 
mentioned  inquisition,  and  thereby  to  bring  the  said  J.  B.  into  great 
scandal,  infamy,  and  contempt  with  all  the  liege  subjects  of  our 
said  Sovereign  Lord  the  King,  afterwards,  to  wit,  on  &c.  at  L. 
aforesaid,  to  wit,  at  the  parish  of  &c.  in  die  city  of  L.  aforesaid, 
a  certain  other  false,  wicked,  and  malicious  libel,  entitled,  &c. 
did  unlawfully,  wickedly,  and  maliciously  utter  and  publish,  and 
did  cause  and  procure  to  be  uttered  and  published,  in  which  said 
last  mentioned  false,  wicked,  and  scandalous  libel,  of  and  concern* 
ing  the  said  J.  B.  the  coroner  aforesaid,  is  contained  false,  feigned, 
wicked,  scandalous,  and  malicious  matters,  of  and  concerning  the 
said  J.  B.  as  such  coroner  as  aforesaid ;  that  is  to  say  {here  insert  the 
libel  the  first  charged  in  the  first  count  to  have  been  published  by  U.  S*  W») 
in  contempt,  &c.  to  the  great  damage,  &c.  to  the  evil,  &c.  and  against 
the  peace,  &c.  {Here  add  a  fourth  count,  in  same  manner,  for  pub- 
lishing the  libel  last  mentioned  in  the  first  count*) 


That  B.  B.  late  of  N.  in  the  county  of  N.  cordwainer,  being  Indictment  for  a 
a  person  of  a  wicked,  and   malicious  mind  and  disposition,    and  libel,  by  hanging 
unlawfully,    wickedly,    and   maliciously  devising,  contriving,   and  the  prosecutor 
intending  to  injure,  oppress,  aggrieve,  and  vilify  the  good  name,  fame, in  «*gy« 
credit,  and  reputation,  of  G.  H.  surgeon,  and  to  bring  him  into  great 
scandal,  infamy,   contempt,  ridicule,  and  disgrace,  on  &c.  at  &c. 
aforesaid,  did  unlawfully,  wickedly,  and  maliciously  make,  and  cause 
to  be  made,  a  certain  gibbet,  and  also  a  certain  effigy  or  figure,  in- 
tended to  represent  the  said  G.  H.  the  said  effigy  or  figure  having  in 
one  of  its   hands  a  certain  instrument,  commonly  called  a  clyster 

fripe,  and  in  the  other  of  its  hands  a  parchment  label,  with  the 
etters  G.  H.  inscribed  on  it;  and  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  N.  aforesaid,  in  the  county  aforesaid, 
unlawfully,  wickedly,  and  maliciously  erected,  set  up,  and  fixed, 
and  caused  and  procured  to  be  set  up,  erected,  and  fixed,  the 
said  gibbet  or  gallows  in  and  upon  a  certain  piece  of  ground  near 
to  a  certain  common  King's  highway,  there  commonly  called  the 
London-road,  passing  through  the  town  of  N.  aforesaid,  in  the 
county  aforesaid,  and  kept  and  continued,  and  caused  and  procured 
to  be  kept  and  continued,  the  said  gibbet  so  there  erected,  set  up 
and  fixed  as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  three  days  then  next  following,  and  during  that  time,  to 
wit,  on  the  day  and  year  aforesaid,  and  on  every  day  between  that 
day  and  the  —  day  of  the  said  month  of  —  then  next  following, 
at  N.  aforesaid,  in  the  county  aforesaid,  unlawfully  and  wickedly, 
and  maliciously  hung  up  and  suspended,  and  caused  and  procured 
to  be  hung  up  and  suspended,  the  said  effigy  or  figure  so  having  in 
one  of  its  said  hands  the  said  clyster  pipe,  and  in  the  other  the  said 
label,  so  intended  to  represent  the  said  G.  H.  to  and  upon  the  said 
gibbet,  and  kept  and  continued,  and  caused  and  procured  to  be  kept 
and  continued,  the  said  effigy  or  figure  intended  to  represent  the 
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said  G.  H.  as  aforesaid,  so  hung  up  and  suspended  as  aforesaid,  for 
a  long  space  of  time,  to  wit,  for  the  space  of  twelve  hours  on  each 
of  those  respective  days,  and  during  those  times  on  those  respective 
days,  there  unlawfully,  wickedly,  and  maliciously  published  and 
exposed  the  said  gibbet,  with  the  said  effigy  or  figure,  so  intended  to 
represent  the  said  G.  H.  as  aforesaid,  thereto  suspended,  to  the  sight 
and  view  of  divers  and  very  many  of  the  liege  subjects  of  our  said 
Lord  the  King,  passing  and  repassing  in  and  along  the  common 
King's  highway  aforesaid,  to  the  great  scandal,  infamy,  ridicule, 
and  disgrace  of  the  said  G.  H.  and  against  the  peace,  &c. 


Indictment  1m  a  That  A.  B.  late  of  &c.  wickedly  and  maliciously  contriving  and 
libel  on  a  lady  intending  to  injure,  defame,  disgrace,  and  vilify  the  memory,  reputa- 
deceased,  accua-  fion}  an(j  character  of  E.  D.  late  of  &c.  widow,  deceased,  relict  of 
ing  her  of  iocon-  j^#  j  j)#  egquy.^  iate  of  &c.  also  deceased,  and  to  bring  the  family 
tweoce.  Qn^  descendants  of  the  said  E»  D.  into  great  scandal,  infamy,  and 

contempt,  (t)  and  to  cause  it  to  be  believed  that  the  said  £.  D.  in 
her  life-time,  was  a  person  of  depraved,  vicious,  and  lewd  mind 
and  disposition  and  incontinent  behaviour,  and  destitute  of  conjugal 
affection  and  fidelity  towards  her  said  husband,  the  said  M.  J.  IX 
and  that  the  said  E.  D.  had  led  a  wicked,  profligate,  and  adulterous 
course  of  life,  and  had  been  continually  from  the  time  of  her  mar- 
riage with  die  said  M.  J.  D.  till  near  the  time  of  her  decease, 
addicted  to  promiscuous  and  adulterous  intercourse  with  divers 
menial  servants  in  the  service  of  her  the  said  E.  D.  on  &c.  at  &c. 
wickedly,  maliciously,  and  unlawfully  did  print  and  publish,  and 
cause  to  be  printed  and  published  in  a  certain  newspaper  called  and 
entitled,  &c.  a  certain  raise,  scandalous,  and  malicious  libel,  of  and 
concerning  her  the  said  E.  D.  (here  set  forth  the  libel  with  the  neces- 
sary inuendoes)  to  the  great  disgrace  and  scandal  of  the  memory, 
reputation,  and  character  of  the  said  E,  D.  and  against  the  peace,  (u) 
&c. 

§  17.    NUISANCES. 

Indictable  nui-  A  common  nuisance  is  an  offence  against  the  public, 
what.  either  by  doing  a  thing  which  tends  to  the  annoyance  of 
all  the  king's  subjects,  or  by  neglecting  to  do  a  thing 
which  it  is  tne  duty  of  the  party  to  do,  and  which  the 
public  good  requires.  The  principal  cases  of  nuisance 
consist — 

1.  In  omitting  to  repair  Public  Highways  or  Bridges. 

2.  In  obstructing  Public  Highways,  Bridges,  or  Shores. 

3.  In  carrying  on  unwholesome  Occupations  near  to  Public 
Ways  or  Habitations. 

(t)  Those  words  in  italics  form  a  necessary  allegation  of  the 
indictmeut  for  libelling  a  deceased  person ;  the  King  v.  Topham,  4 
T.  R.  126. 

(u)  The  excitement  to  the  relations  of  the  deceased  to  break  the 
peace,  is  the  very  gist  of  an  indictment  for  libelling  a  person  who  is 
no  longer  alive  to  feel  or  resent  the  injury ;  Ibid. 
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1.  Nuisance  by  omitting  to  repair  public  highways  and 
bridges. — The  consideration  of  prosecutions  for  the  non- 
repair of  highways  and  bridges  differs  essentially  from 
that  of  other  parts  of  the  cnminal  law ;  for  though  in 
form  they  are  criminal  proceedings,  in  practice  they  are 
usually  resorted  to  as  modes  of  trying  disputed  questions 
of  liability  to  repair.  The  more  intricate  questions  of 
liability  are  rarely  brought  before  the  Court  of  Quarter 
Sessions  for  disposal,  as,  in  such  cases,  the  indictment 
or  presentment  may  always  be  removed  by  either  party 
into  the  Court  of  King's  Bench,  and  tried  at  nisi  prius  ; 
but  it  may  be  useful  to  give  here  a  general  outline  of  the 
law  on  the  subject. 

And,  first,  it  may  be  proper  to  observe  that  no  prosecu-  What  are  public 
tion  in  any  form  can  oe  sustained  for  the  omission  to  r?^apd 
repair  any  way  or  bridge  but  such  as  is  public,  as  the  n  * 
omission  to  repair  a  private  way,  and  even  its  positive 
obstruction,  not  being  a  common  nuisance,  is  only  the  ground 
of  a  civil  action.  It  often,  therefore,  becomes  a  question 
whether  the  way  or  bridge  in  respect  of  which  a  prose- 
cution is  instituted  is  public  or  private.  On  this  question 
it  is  indisputable  that  all  ways,  whether  for  carriages, 
horses,  or  foot  passengers,  leading  to  a  market  town,  or 
beyond  it,  or  from  town  to  town,  are  properly  called  high- 
ways, (v)  But  a  way  to  a  private  house,  or  perhaps  even  a 
village  terminating  there,  or  leading  to  the  common  fields 
of  a  town,  and  it  is  said,  even  to  a  parish  church,  is  only  a 
way  for  a  particular  class  of  persons,  and  therefore  not 
public,  (w)  And  Lord  Tenterden,  in  a  recent  case,  said 
that  he  had  great  difficulty  in  conceiving  that  there  can 
be  a  public  highway  which  is  not  a  thoroughfare,  as  the 
public  at  large  cannot  be  in  the  use  of  it.  (x)  All  bridges 
built  in  highways,  by  whomsoever  efected,  and  dedicated 
to  the  public,  are  public  bridges ;  but  if  a  bridge  be  used 
by  the  public  only  in  time  of  flood,  and  be  shut  at  other 
times,  it  will  only  be  public  for  such  purpose,  and  at 
such  period,  (y) 

At  common  law,  the  obligation  to  repair  all  highways  obligation  to 
lies  on  the  parishes  through  which  they  pass ;  each  being  re^Lr  l^way' 
liable  to  repair  such  portions  of  road  as  are  situate  in  its  an    rM*es* 


(v)  Co.  Lit.  56.  fa)  (w)  Hawk.b.  1.  c.  76.  3.  1. 

(x)  Wood  v.  Veale,  1  B.  and  A.  454. 


(y)  The  King  v.  the   inhabitants    of  Northampton,    2  M.  and 
S.  862;  the  King.  v.  the  Marquis  of  Buckingham,  4  Campb.  189. 
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respective  limits,  (z)  And,  at  common  law,  a  like  obligation 
belongs  to  counties  to  repair  all  public  bridges  within 
their  boundaries,  which  obligation  has  been  nolden  to 
extend  not  merely  to  the  bridge  itself,  but  to  the  road  for 
three  hundred  feet  on  each  side,  probably  arising  from  the 
difficulty  of  ascertaining  the  precise  termination  of  the 
arches,  (a)  And  whenever  a  road  is  opened  and  used  by 
the  public,  or  a  bridge  built  which  is  so  accepted  and 
used,  the  liability  to  repair  attaches  on  the  parish  in  the 
first  case,  and  on  the  county  in  the  last ;  and  this,  even 
though  the  bridge  be  erected  by  trustees  under  an  act 
of  parliament  authorising  them  to  employ  their  tolls  in 
the  repair  of  bridges.  (6) 

But  though,  thus,  prima  facie  these  obligations  belong  to 
parishes  and  counties,  they  may  be  removed  by  shewing 
that  other  bodies  or  individuals  are  bound  to  repair,  either 
by  prescription,  which  is  a  duty  commencing  before  the 
time  of  Richard  the  First ;  or  by  reason  of  the  tenure  of 
adjacent  lands.  They  cannot,  however,  by  any  agreement 
with  individuals  exonerate  themselves  from  the  discharge 
of  their  public  duty.(c)  Nor  even  do  the  statutes  for  the 
regulation  of  turnpike  roads  destroy  the  common  law 
liability  of  parishes  ;  and  it  is  no  excuse  for  parishioners 
indicted  at  common  law  for  not  repairing  highways,  that 
they  have  done  their  full  work  required  by  the  statute, 
which  only  gives  a  cumulative  remedy,  (df) 
Mode?  of  prose-  We  have  already  seen  that  a  public  way  out  of  repair 
cution.  may  be  presented  by  a  justice  and  that  such  presentment, 

when  formally  made,  has  all  the  force  of  an  indictment ; 
but  this  does  not  affect  the  common-law  remedy  of  indicting, 
which  may  be  adopted  by  any  person  on  behalf  of  the 
public.  Where  the  grand  jury  of  a  county  repeatedly 
refuse  to  find  a  bill  against  a  county  for  the  non-repair  of 
of  a  dilapidated  bridge,  the  Court  of  King's  Bench  will 
grant  an  information  against  the  county ;  but  that  court  will 
not  allow  this  extraordinary  remedy  unless  it  appears  to  be 
absolutely  necessary  for  the  purposes  of  justice,  (e)  Such 
a  rule  was,  however,  recently  granted  against  the  county 


(a)  The  King  v.  the  Inhabitants  of  the  West  Riding  of  York- 
-shire,  7  East,  588 ;  5  Taunt.  284. 

(b)  The  King  v.  the  Inhabitants  of  Oxfordshire,  4  B.  and  C.  194. 

(c)  The  King  v.  the  Corporation  of  Liverpool,  3  East,  R.  86. 
(dS  Bac.  Abr.  Highways  (G). 

(eS  The  King  v.  Steyning,  Sayer,  92. 
(z)  Hawk.  b.  1.  c.  76.  s.  5. 
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of  Berks,  the  grand  jury  having,  from  a  mistaken  view  of 
the  law,  repeatedly  thrown  out  the  bills.  The  proceed- 
ings on  a  presentment  when  made,  an  indictment  found, 
or  an  information  exhibited,  are  exactly  similar. 

Indictments  and  Presentments  against  the  parish  for  Requisites  of 
not  rehiring  highways,  and  indictments  against  the  ,^dlc5^t?r 
county  for  not  repairing  bridges,  must  allege  that  the  way  prese  wm 
or  bridge  is  public;  that  it  lies  within  the  parish  or 
county;  and  that  it  is  out  of  repair;  and  should  conclude 
by  alleging  that  the  inhabitants  of  the  county  or  parish 
are  bound  to  repair  it.  There  is  no  occasion  to  allege 
that  the  bridge  or  way  has  been  public  from  time  imme- 
morial, nor  to  show  how  it  became  public ;  it  is  sufficient 
to  show  that  it  was  public  at  the  time  of  the  nuisance.  (/) 
If  it  be  a  highway  for  all  purposes,  it  is  sufficient  to  use 
the  term  highway  ;  but  if  there  be  a  limitation  in  the  right, 
such  limitation  should  be  stated,  (g)  It  is  not  necessary 
to  state  the  termini  of  the  way,  but  when  stated  they  must 
be  proved ;  and  a  variance  in  this  respect  will  be  fatal,  (h) 
It  is  usual  to  state  the  extent  of  the  way  winch  is  out  of 
repair ;  but  it  may  be  doubted  whether  this  i^  necessary  ; 
but  as  the  statement  does  not  require  to  be  accurately 
supported  by  proof,  its  insertion  cannot  prejudice,  (*) 
When  the  indictment  is  against  an  individual,  or  select 
body,  on  a  peculiar  obligation  against  common  right,  it  is 
not  sufficient  to  state  a  liability  to  repair,  but  it  is  necessary 
to  show  how  that  liability  arises,  as  by  reason  of  the  tenure 
of  certain  lands  ;  or  a  usage  from  time  immemorial,  (j) 

Whenever  the  defence  to  an  indictment  or  present-  Plea, 
ment  is  that  the  road  or  bridge  is  not  public,  or  is  not  out 
of  repair,  the  ordinary  plea  of  not  guilty  is  proper,  (ft) 
And  where  any  private  individual,  or  select  body,  or  in 
fact  any  others  than  the  county,  in  the  case  of  a  bridge, 
and  the  parish  in  the  case  of  a  road,  are  made  defendants, 
they  may  dispute  not  only  these  matters  on  the  general 
issue,  but  also  their  liability  to  repair.  But  where  the 
county  or  parish  are  prosecuted,  and  they  seek  to  discharge 
themselves  from  liability,  on  the  ground  that  some  other 
persons  than  themselves  are  bound  to  repair,  they  must 


(/)  2  Saund.  158.  n  (4.) 

(g)  Allen  v.  Ormond,  8  East,  R.  4, 5,  and  in  note  (a \ 

{h)  Rouse  v.  Bardin,  1  Hen.  Bla.351.         («)  2  Saund.  158.  n.  (7.) 

(j)  2  Saund.  158.  n.  (9.) 

(k)  The  King  v.  the  Inhabitants  of  Northampton,  2  M.  and  S. 
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plead  such  liability  in  a  special  plea ;  and  this,  even 
though  the  alleged  liability  be  thrown  on  a  part  of  the 
same  parish  or  county  indicted.  (/)  And  such  special 
plea  must  not  only  state  who  is  bound  to  repair,  but  how 
the  obligation  arises,  (m) 
Proceediopat  At  sessions,  when  the  defendants  in  an  indictment  or 
Sessions,  presentment  intend  to  try,  they  plead  and  traverse,  and 

the  trial  proceeds  as  in  ordinary  cases  of  misdemeanor,  (o) 
But  when,  as  often  happens,  no  defence  is  intended,  the 
defendants  plead  guilty,  and  sentence  is  respited  from 
time  to  time  until  the  repairs  are  completed,  when,  on  a 
certificate  by  two  magistrates  that  the  road  is  in  good  re- 
pair, the  court  will  assess  a  nominal  fine,  (p)  So  if  it  be 
certified  in  like  manner  that  the  way  has  been,  since  the 
commencement  of  the  prosecution,  diverted  by  order  of 
justices,  the  sentence  will  be  merely  nominal,  (q)  To  give 
such  a  certificate,  either  knowing  its  contents  to  be  false, 
or  not  having  ascertained  that  they  are  true,  is  an  offence, 
and  may  be  the  object  of  an  indictable  conspiracy  between 
the  magistrates  and  the  parties  who  induce  them  to  cer- 
tify, (r)  When  the  defendants  persist  in  refusing  to  sub- 
mit, the  Court  will  set  a  fine  upon  them,  which  may  be 
levied  on  any  of  the  defendants,  who,  in  case  of  a  parish, 
may  compel  reimbursement  by  a  rate  made  by  justices  at 
a  special  sessions,  (s)  This  fine  will  not,  like  other  fines 
in  criminal  cases,  be  returned  into  the  Exchequer,  but 
paid  to  such  person  as  the  Court  may  order,  to  be  by  him 
applied  to  the  repair  of  the  road  indicted.  And  if  still 
the  road  is  not  repaired,  a  distringas  may  issue  from  time 
to  time  until  this  object  is  effected. 
Costs.  The  Court  before  whom  an  indictment  or  presentment 

is  tried  have  power,  under  13  Geo.  3.  c.  78.  s.  64.  to 
grant  costs,  to  be  paid  by  the  defendant  to  the  prosecutor 
if  it  appear  that  the  defence  was  frivolous,  or  to  the  de- 
fendants to  be  paid  by  the  prosecutor  if  the  prosecution 
was  vexatious.  Under  this  provision,  costs  must  be 
granted  by  the  Court  at  the  trial ;  as  the  Court  of  King's 
Bench  will  not  interfere  afterwards  respecting  them.  (I) 


7)  SSaund.  159.  b.  n.  (10.)  (m)  Id.  ibid. 

^o)  See  post,  chapter  VII. 
p)  The  King  v.  Incledon,  13  East,  R.  164. 
[q)  The  King  v.  Incledon,  13  East,  R.  166. 

The  King  v.  Mawbey  and  others,  6  T.  R.  619. 

13  Geo.  3.  c.  78.  s.  47. 

The  King  v.  Chadderton,  6  T.  R.  272. 
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Indictments. 

That  from  the  time  whereof  the  memory  of  man  is  not  to  the  con-  Indictment 
trary,  (v)   there  was,  and  yet   is,   a  certain  common  and  ancient  against  the  ioha 
King's  highway,  leading  from  &c.  towards  and  unto  &c.  used  for  bitants  of  a 
all  the  King's  subjects,  with  their  horses,  coaches,  carts,  and  car-  pwiah  for  not 
riages,  to  go,  return,  and  pass,  at  their  will  and  pleasure  ;  and  that  reP»»rfng  a  com. 
a  certain  part  of  the  same  King's  common  highway,  situate,  lying,  J"?n  highway, 
and  being  in  the  parish,  &c.  of  A.  B.  in  the  same  (county),  containing  '*' 
in  length,  &c.  in  breadth,  &c.  on  &c.  (w)  and  continually  afterwards 
until  the  present  day,  was,  and  yet  is,  very  ruinous,  deep,  broken,  and 
in  great  decay,  for  want  of  due  reparation  and  amendment ;  so  that 
the  subjects  of  the  King-  through  the  same  way,  with  their  horses, 
coaches,  carts,  and  carriages,  could  not,  during  the  time  aforesaid, 
nor  yet  can,  go,  return,  or  pass,  as  they  ought  and  were  wont  to  do, 
to  the  great  damage  and  common  nuisance  of  all  the  King's  sub- 
jects through  the  same  highway,  going,  returning,  or  passing,  and 
against  the  peace  of  our  said  Lord  the  King ;  and  that  the  inhabi- 
tants of  the  parish  of  A.  B.  aforesaid,  in   &c.  aforesaid,  the  said 
common  highway  (so  in  decay)  ought  to  have  repaired  and  amended, 
and  still  of  right  ought  to  repair  and  amend,  when,  and  as  often  as, 
it  should,  shall,  or  may,  be  necessary. 


That  before  and  upon  &c.  there  was  and  continually  from  thence  Indictment 
hitherto  hath  been  and  still  is,  a  certain  common  and  public  King's  against  inbabi- 
highway,  leading  from  &c.  to  &c.  used  for  all  the  liege  subjects  of  tantsofatown- 
our  said  Lord  the  King,  with  their  horses,  coaches,  carts,  and  car-  «bip  fornot  re- 
riages,  to  go,  return,  pass,  ride,  and  labour,  at  their  free-will  and  P*1"1^  a  road* 
pleasure,  and  that  a  certain  part  of  the  said  King's  highway,  situ- 
ate, lying,  and  being  in  the  township  of  &c.  beginning  at  the  corner 
of  a  certain  field  in  the  said  township,  called,  &c.  in  the  occupation 
of  &c.  and  extending  from  thence  to  the  corner  of  a  certain  lawn  in 
the  said  township,  belonging  to  one,  &c.  and  containing  in  length, 
&c.  and  in  breadth,  &c.  on  &c.  and  from  thence  continually  after- 
. wards  until  the  day  of  the  taking  of  this  inquisition,  at  the  township 
aforesaid,  in  the  county  aforesaid,  was,  and  yet  is,  very  ruinous, 
miry,  deep,  broken,  and  in  great  decay  for  want  of  due  reparation 
and  amendment  of  the  same,  so  that  the  liege  subjects  of  our  said 
Lord  the  King,  through  the  same  way  with  their  horses,  coaches, 
carts,  and  waggons,  could  not  during  the  time  aforesaid,  nor  yet 
can  go,  return,  pass,  ride,  and   labour,   without  great  danger  of 
their  lives  and  the  loss  of  their  goods ;  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  our  said  Lord  the  King 
through  the  same  way  going,   returning,  passing,  riding,  and  la- 
bouring ;  and  against  the  peace,  &c. ;  and  that  the  said  inhabitants  of 


(w)  See  ante,  p.  119.  Presentment  by  a  justice  of  the  peace  for  a 
similar  offence. 

(v)  This  allegation  of  the  antiquity  of  the  road  is  now  commonly 
omitted,  and  the  language  generally  runs  that  "  long  before,  and 
at  the  time  of  »the  commencement  of  the  nuisance  hereinafter  men- 
tioned, there  was,  and  of  right  ought  to  be,"  &c.  3  T.  R.  265 ; 
ante,  p.  266. 

(w)  Some  day  about  the  commencement  of  the  nuisance. 
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the  said  township  of  &c.  in  the  county  aforesaid,  the  common  high- 
way as  aforesaid,  so  as  aforesaid  being  in  decay,  ought  to  repair 
and  amend  when  and  so  often  as  it  shall  be  necessary. 


Indictment  for 
not  repairing  a 
part  of  a  high- 
way situate  in  a 
parish  which 
lies  partly  in  a 
city,  being  a 
county  of  itself, 
and  partly  in  the 
county  at  large, 
against  the 
whole  parish. (or) 


Indictment 
against  the 
corporation  of 


That  long  before,  and  at  the  time  of  the  commencement  of  the 
nuisance  hereinafter  mentioned,  there  was,  and  of  right  ought  to 
have  been,  and  still  is,  and  of  right  ought  to  be,  a  certain  common 
and  public  King's  highway,  leading  from  that  part  of  the  parish  of 
St.  Clave,  in  the  city  of  L.  and  county  of  the  same  city,  which  lies 
near  to  a  certain  place  there  called  the  Dean's-yard,  unto  a  certain 
place  called  and  known  by  the  name  of  the  Old  Lane,  in  that  part 
of  the  parish  of  St.  Olave  which  lies  in  the  county  of  L.  for  all  the 
liege  subjects  of  our  said  Lord  the  King,  with  their  horses,  coaches, 
carts,  and  other  carriages,  to  go,  return,  pass,  repass,  ride,  and 
labour,  at  their  will  and  pleasure ;  and  that  a  great  part  of  the  said 
parish  of  St.  O.  is  situate  in  the  city  of  L.  and  county  of  the  same 
city,  and  the  residue  of  the  same  parish  is  situate  in  the  said  county 
of  L.  and  that  a  certain  part  of  the  said  King's  common  highway, 
situate,  lying,  and  being  in  that  part  of  the  said  parish  of  St.  O. 
which  lies  in  the  said  county  of  L.  commencing  opposite  to  a  certain 
cross  called  and  known  by  the  name  of  Cow-cross,  situate  in  that 
part  of  the  said  parish  of  St.  O.  which  lies  in  the  said  county  of  L. 
and  extending  to  a  certain  place  called  Knight's-house,  at  the  com- 
mencement of  the  Old  Lane  aforesaid,  and  containing  in  length  two 
thousand  and  two  hundred  yards,  and  in  breadth  forty  feet,  on  &c. 
and  continually  afterwards,  until  the  day  of  the  taking  of  this  in- 
quisition, at  that  part  of  the  said  parish  of  St.  O.  which  lies  in  the 
said  county  of  L.  was,  and  yet  is,  very  ruinous,  miry,  deep,  broken, 
and  in  great  decay  for  want  of  due  reparation  and  amendment  of 
the  same,  so  that  the  liege  subjects  of  our  said  Lord  the  King,  in 
and  through  the  same  part  of  the  said  way,  so  as  aforesaid  being  in 
decay,  with  their  horses,  coaches,  carts,  and  other  carriages,  could 
not,  during  the  time  last  aforesaid,  nor  yet  can  go,  return,  pass, 
repass,  ride,  and  labour,  as  they  ought  and  were  wont  to  do,  with- 
out great  danger  of  their  lives,  and  the  loss  of  their  goods;  to  the 
great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our 
said  Lord  the  King  in  and  through  the  same  way  going,  returning, 
passing,  repassing,  riding,  and  labouring,  and  against  the  peace, 
&c. ;  and  that  the  inhabitants  of  the  said  parish  of  St.  O.  in  the  city 
of  L.  and  county  of  the  same  city,  and  the  inhabitants  of  the  same 
parish  of  St.  O.  in  the  said  county  of  L.  the  said  common  and  public 
King's  highway,  so  being  ruinous  and  in  decay  as  aforesaid,  during 
all  She  time  aforesaid,  ought  to  have  repaired  and  amended,  and 
still  of  right  ought  to  repair  and  amend,  when  and  so  often  as  it 
has  been,  or  shall,  or  may,  be  necessary. 


That  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, there  has  been,  and  still  is,  a  certain  ancient  and  common 


k 


(x)  The  indictment  must  be  against  the  whole  parish,  and  not 
against  that  part  only  which  lies  in  the  county  where  the  way  is  out 
of  repair ;  5  T.  R.  498. 
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re- 


King's  highway,  leading  from  a  certain  place  called  Dunstan's  Cell,  G.  for  not  n 
m  the  parish  of  All  Saints,  in  the  city  of  G.  in  the  said  county  of  pairing  a  high- 
6.  into  a  certain  lane  called  Shire-lane,  in  the  parish  of  H.  in  the  ***  wbicb  tn<7 
said  county  of  G.  for  all  the  liege  subjects  of  our  said  Lord  the  «"»  !H>»nd  to 
King,  with  their  horses,  coaches,  carts,  and  carriages,  to  go,  j***11,  b? cus* 
return,  pass,  repass,  ride,  and  labour,  at  their  will  and  plea- 
sure;  and  that  a  certain  part  of  the  said  King's  highway,  con- 
taining in  length,  &c.  and  in  breadth,  &c,  and  Tying  m  a  certain 
street  called  Bennet's-wall,  in  the  parish  of  All  Saints  aforesaid,  in 
the  said  city  of  G.  aforesaid,  on  &c.  and  continually  from  thence 
afterwards,  until  the  day  of  the  taking  of  this  inquisition,  at  the 
said  parish,  in  the  said  city  of  G.  and  county  of  G.  was,  and  yet 
is,  miry,  ruinous,  broken,  dirty,  and  in  great  decay,  for  want  of 
the  due  reparation  and  amendment  of  the  same,  so  that  the  liege 
subjects  of  our  said  Lord  the  King  through  the  same  way,  by 
themselves,  and  with  their  horses,  coaches,  carts,  and  carriages,, 
could  not  during  the  time  aforesaid,  nor  yet  can  go,  pass,  repass, 
ride,  and  labour,  without  great  danger  of  their  lives,  and  loss  of 
their  goods ;  to  the  great  damage  and  common  nuisance  of  all  the 
Kege  subjects  of  our  said  Lord  the  King  through  the  same  way 
going,  returning,  passing,  repassing,  riding,  and  labouring;  and 
against  the  peace,  &c.  And  that  the  mayor,  aldermen,  and  bur- 
gesses of  the  city  of  G.  aforesaid,  by  reason  of  ancient  custom, 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
during  all  the  time  aforesaid,  the  common  highway  aforesaid,  above 
particularly  mentioned  and  described  (so  as  aforesaid  being  in  de- 
cay) have  been  accustomed  to  repair  and  amend,  and  of  right  ought 
to  have  repaired  and  amended,  and  still  of  right  ought  to  repair 
and  amend,  when  and  as  often  as  occasion  hath  required,  and  snail 
require. 


Thit  on  &c.  there  was,  and  from  thence  hitherto  hath  been,  and  Indictment 
still  is,  a  certain  common  and  public  bridge,  commonly  called  High-  against  a  county 
bridge,  otherwise  Haigh-bridge,  situate  and  being  in  the  parish  of  for  suffering  a 
B.  in  the  county  of  N.  in  the  common  King's  highway  leading  from  Pul)lic  bridge  to> 
the  town  of  B.  in  the  county  aforesaid,  towards  and  unto  the  town  dcca7* 
of  C.    in  the  same  county,  being   a  common  highway  for  all    the 
liege  subjects  of  our  said  Lord  the  King  on  foot,  and  with  their 
horses,  coaches,  carts,  and  other  carriages,  to  go,  return,  pass,  re- 
pass, ride,  and  labour ;  and  that  the  said  common  and  public  bridge, 
on  the  said,  &c.  aforesaid,  and  continually  from  thence  until  the  day 
of  the  taking  of  this  inquisition,  at  the  parish  of  B.  aforesaid,  in 
the  county  aforesaid,   was,  and  yet  is,    ruinous,  broken,  danger- 
ous, and  in  great  decay  for  want  of  needful  and  necessary  upholding, 
maintaining,  amending,  and  repairing  the  same :  so  that  the  liege 
subjects  of  our  said  Lord  the   King,  in,  upon,  and  over  the  said 
bridge,  on  foot,   and  with  horses,  coaches,    carts,   and  carriages, 
could  not,  and  cannot  pass  and  repass,  ride,  and  labour,  without 
great  danger  of  their  lives,  and  loss  of  their  goods ;  as  they  ought 
and  were  accustomed  to  do,  and  still  of  right  ought  to  do ;  to  the 
great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our 
said  Lord  the  King,  upon  and  over  the  said  bridge,  on  foot,  and 
with  their  horses,  coaches,  carts,  and  other  carriages,  about  their 
necessary   affairs  and'  business,    going,    returning,  passing,  riding, 
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and  labouring ;  and  against  the  peace,  &c.  And  that  the  inhabitants 
of  the  county  of  N.  aforesaid,  of  right  have  been,  and  still  of  right 
are  bound  to  repair  and  amend  the  said  common  bridge,  when  and 
so  often  as  it  shall  be  necessary. 


Indictment  That  there  is,  and  from  time  whereof  the  memory  of  man  is  not 

against  a  private  to  the  contrary,  there  hath  been  a  certain  public  and  common  bridge 
individual  in  the  parish  of  D.  in  the  said  county  of  B.  over  the  river  W.  corn- 

bound,  ratione  monly  called  D.  bridge,  situate  in  the  King's  common  highway 
tenure,  to  re-  leading  from  the  town  of  D.  in  the  said  county  of  B.  to  the  town 
Pair»  f°r  *?  '  of  R.  in  the  same  county,  for  all  the  liege  subjects  of  our  said  Lord  the 
ing  a  bridge  to  j£mg?  and  j,5s  predecessors,  to  go,  return,  ride,  and  travel  on  horse- 
ecay#  back,  and  with  their  cattle,  carts,  and  carriages,  upon,  along,  and  over, 

at  their  will  and  pleasure ;  and  that  the  said  public  and  common  bridge, 
on  &c.  and  from  thence  continually  afterwards,  until  the  day  of  taking 
this  inquisition,  was,  and  yet  is,  ruinous,  in  decay,  and  out  of  repair, 
and  insufficient,  and  without  any  parapet,  building,  erection,  or  de- 
fence whatever  on  the  sides  thereof,  to  prevent  horses  and  other  cattle, 
carts,  and  carriages,  going,  returning,  passing,  and  travelling,  upon, 
along,  and  over  the  said  bridge,  from  falling  from  thence  into  die  said 
river ;  so  that  the  liege  subjects  of  our  said  Lord  the  King  could  not, 
during  all  the  time  last  above  mentioned,  nor  yet  can  go,  return, 
ride,  and  travel  upon,  along,  and  over  the  said  bridge,  without 
great  danger  of  their  lives,  and  loss  of  their  horses  and  other  cattle, 
carts,  and  carriages;  to  the  great  damage  and  common  nuisance 
of  all  the  liege  subjects  of  our  said  Lord  the  King  going  and  re- 
turning, riding  and  travelling  upon,  along,  and  over  the  said  bridge  ; 
and  against  the  peace,  &c.  And  that  the  Honourable  C.  M.  com* 
monly  called  Lord  C.  M.  late  of  &c.  (by  reason  of  his  tenure  of  cer- 
tain lands,)  (y)  situate,  lying,  and  being  at  D,  aforesaid,  in  the  said 
county,  ought,  when  and  as  often  as  it  shall  be  necessary,  to  repair 
and  amend  the  said  bridge,  and  to  make  the  same  sufficient,  safe, 
and  secure,  so  that  the  liege  subjects  of  our  said  Lord  the  King  may 
pass,  repass,  ride,  and  travel  upon,  along,  and  over  the  said  bridge, 
without  danger  of  their  lives,  or  loss  of  their  horses  and  other 
cattle,  carts,  and  carriages,  &c. 


Against  a  cor-  That  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
potation  of  a  there  was  and  still  is  a  certain  common  and  ancient  watercourse  (%) 
town,  for  suffer-  commonly  called  Trout  Beck,  leading  from  a  certain  place  called  tne 
ing  a  water-  Corporation  Dam,  in  the  parish  of  St.  James  the  Less,  in  the  town  of 
onrse  which  B  m  the  county  0f  B.  to  a  certain  place  called  the  Falls,  in  the  parish 
supplied  I  he  in-  *  r  '  r 

(y)  This  is  sufficient  allegation  of  the  obligation  of  a  private 
person  to  repair  a  bridge  or  road,  ratione  tenurce;  2  Stark.  669.  and 
the  authorities  there  cited. 

(z)  If  a  water-course  be  stopped  to  the  nuisance  of  the  county, 
ana  none  appear  bound  by  prescription  to  clear  it,  those  who  have  the 
right  of  fishing,  and  the  neighbouring  towns,  who  have  the  immediate 
use, may  be  compelled  to  remove  the  obstruction;  Hawk.  b.  1. 
c.  75. 
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of  St  A.  in  the  suburbs  of  the  town  of  B.  aforesaid,  in  the  county  of  habitants  with 
B.  aforesaid,  used  by  all  the  liege  subjects  of  our  said  Lord  the  wter,  and 
King  and  his  predecessors  for  the  time  being,  inhabiting  and  residing  7jl'ch  the'  we,^, 
in  and  about  the  said  parishes  of  St.  James  the  Less,  and  St.  A.  to  bJMmd  *° 
supply  them  with  water  for  the  use  and  benefit  of  themselves  and  {£  fiM?  and  iiii- 
their  families,  and  that  a  certain  part  of  the  said  common  and  ancient  wnoieM^De. 
watercourse,  in  the  parish  of  St.  A.  aforesaid,  in  the  suburbs  of  the 
said  town  of  B.  in  the  county  of  B.  aforesaid,  containing  in  length  five 
hundred  yards,  and  in  breadth  ten  feet,  on  &c.  and  continually  after- 
wards, until  the  day  of  the  taking  of  this  inquisition,  at  &c.  aforesaid, 
was  and  still  is  foul,  filled,  and  choaked  up  with  mud,  weeds,  rub* 
bish,  dirt,  and  other  filth,  whereby  the  course  and  passage  of  the 
water,  which  should  and  ought,  and  before  that  time  was  used  and 
accustomed  to  run  and  flow  through  the  same  watercourse,  was, 
during  all  the  time  last  aforesaid,  and  still  is  so  greatly  stopped  and 
obstructed,  that  the  liege  subjects  of  our  said  Lord  the  King,  in- 
habiting and  residing  in  and  about  the  said  parish  of  St.  A.,  during 
all  the  time  last  aforesaid,  were  and  still  are  not  only  deprived  of  the 
benefit  and  advantage  of  the  water,  which,  during  all  the  time  last 
aforesaid  should,  and  ought  to  have  run  and  flowed,  and  still  of  right 
ought  to  run  and  flow  through  the  said  watercourse  in  its  usual  and 
accustomed  manner,  but  also  the  said  mud  and  other  filth  during  all 
the  time  last  aforesaid  became  and  were  and  still  are  very  offensive 
and  nauseous,  and  the  said  water  thereby  greatly  corrupted,  and  un- 
wholesome to  be  drank  by  man,  and  by  means  thereof  divers  noisome 
and  unwholesome  smells,  did  from  thence  arise  there,  so'  that  the 
air.  thereby  was  and  still  is  greatly  corrupted  and  infected,  to 
the  great  damage  and  common  nuisance  of  all  the  liege  subjects 
of  our  said  Lord -the  King,  not  only  there  residing  and  inhabiting, 
but  also  going,  returning,  passing,  and  repassing  by  the  same, 
and  against  the  peace,  &c.  And  that  the  mayor,  bailiffs,  and 
commonalty  of  the  said  town  of  B.  in  the  said  county  of  B.  for 
the  time  being,  the  said  common  and  ancient  watercourse  so  as  afore- 
said being  foul,  choaked,  and  filled  up  as  aforesaid,  ought  to  empty, 
cleanse,  and  scour,  and  until  the  said  grievance  have,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  emptied,  cleansed, 
and  scoured,  and  have  used  and  been  accustomed  to  empty,  cleanse, 
and  scour,  and  still  of  right  ought  to  empty,  cleanse,  ana  scour,  when 
and  as  often  as  the  same  should  or  shall  be  necessary ;  yet  the  said 
mayor,  bailiffs,  and  commonalty  have  not  emptied,  cleansed,  or 
scoured,  nor  caused  to  be  emptied,  cleansed,  or  scoured,  the  same 
common  and  ancient  watercourse,  so  being  foul,  filled,  and  choaked 
up  as  aforesaid,  as  they  ought  to  have  done,  and  still  of  right  ought 
to  do,  but  during  all  the  time  last  aforesaid,  permitted  and  suffered, 
and  still  do  permit  and  suffer  the  said  watercourse  to  be  foul,  filled, 
and  choaked  up  as  aforesaid,  for  want  of  emptying,  cleansing,  and 
scouring  the  same. 

Pleas. 

And  A.B.  and  CD.  two  of  the  inhabitants  of  the  said  parish  of  Plea  of  the 
G.  H.  by  E.  F.  their  attorney  for  themselves  and  the  rest  of  the  in-  general  issue  by 
habitants  of  the  said  parish,  come  into  court  here,  and  having  heard  the  inhabitants 
the  said  indictment  read,  say  that  they  are  not  guilty  of  the  said  *  »  Parlsh.  ?  an 
premises  in  the  said  indictment  above  specified  and  charged  upon  JJjy^Jj^ 
them,  and  of  this  they  put  themselves  upon  the  country,  &c.  rQad  ■*     * 

T 


ratione  tcnurce. 
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Plea  by  the  in-  And  C.  D.  and  £.  F.  two  of  the  inhabitants  of  the  said  parish  of 
habitants  of  a  G.  H.  by  A.  B.  their  attorney  for  themselves  and  the  rest  of  the  in- 
parish  to  an  in-  habitants  of  the  said  parish  (excepting  one  L.  M.)  come  into  court 
dictmcntfor  the  here,  and  having  heard  the  said  indictment  read,  say  that  our  Lord 
non  repair  of  a  the  King  ought  not  further  to  prosecute  the  said  indictment  against 
road,  that  an  in-  the  inhabitants  of  the  parish  aforesaid  (excepting  the  said  L.  If,  as 
dividual  it  aforesaid)  because  they  say  $hat  as  to  the  said  part  of  the  said  Wgh«* 

^°?^-?  Te^!I9  wav  m  tne  ^^  indictment  described  to  be  ruinous,  miry,  deep, 
-    1^^^  an(j  m  greafc  decay,  the  said  L.  M.  by  reason  of  this  tenure 

of  certain  lands  and  tenements  called lying  and  being  in  the  said 

parish,  ought  to  repair  and  amend  the  said  part  of  the  said  highway 
so  alleged  to  be  ruinous,  miry,  deep,  broken,  and  in  decay  as  afore- 
said,  when  and  so  often  as  there  should  be  occasion  (as  the  said 
L.  ]VJ.  and  all  those  who  held  the  said  lands  and  tenements  for  the. 
time  being,  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, hitherto  were  used  and  accustomed,  and  of  right  ougljit  to  do, 
and  the  said  L.  M.  still  of  right  ought  to  do).  And  this  they  the 
said  C.  D.  and  E.  F.  are  ready  to  verify ;  wherefore  they  pray  judg- 
ment, and  that  they  and  the  rest  of  the  inhabitants  of  the  said  parish 
of  G.  H.  (excepting  the  said  L.  M.  as  aforesaid)  by  the  court 
here  may  be  dismissed  and  discharged  from  the  said  premises  in  the 
said  indictment  above  specified. 


Replication  And  hereupon  R.  S.  (the  clerk  of  the  peace  or  clerk  of  the  arraigns] 

thereto,  denying  who  prosecutes  for  our  said  Lord  the  King  in  this  behalf,  says,  that  by 
the  liability  of  reason  of  any  thing  in  the  said  plea  above  pleaded  in  bar  alleged,  our 
the  party  said  Lord  the  King  ought  not  to  be  precluded  from  prosecuting  the 

charged  by  the  gaid  indictment  against  the  said  inhabitants  of  the  said  parish 
plea  to  repair.  0f  (j.  H.  because  he  says  that  the  said  L.  M.  ought  not  to  re- 
pair or  amend  the  said  part  of  the  said  highway  so  alleged  to  be 
ruinous,  miry,  deep,  broken,  and  in  decay  as  aforesaid,  by  reason  of 
his  said  tenure,  in  manner  and  form  as  in  and  by  the  said  plea  is 
above  supposed  and  alleged,  and  this  he  the  said  R.  S.  prays  may 
be  enquired  of  by  the  country.  And  the  said  J.  S.  ana  J.  N.  for 
themselves  and  the  rest  of  the  inhabitants  of  the  parish  of  G.  H. 
aforesaid  do  the  like. 


Flea  to  an  in-  And  C.  D.  and  E.  F.  two  of  the  inhabitants  of  a  certain  district 

dictment  against  or  township  called  A.  in  the  said  parish  of  G.  H.  by  A.  B.  their 
an  entire  parish  attorney,  for  themselves  and  the  rest  of  the  inhabitants  of  the  said 
that  a  particular  district  or  township,  come  into  court  here,  and  having  heard  the  said 
division  of  the  indictment  read,  say,  that  our  Lord  the  King  ought  not  further  to 
parish -is  bound  prosecute  the  said  indictment,  so  far  as  respects  the  inhabitants  of 
to  repair.  the  district  or  township  aforesaid,  because  they  say  that  the  said 

parish  of  G.  H.  is  and,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  hitherto  has  been  divided  into  three  districts  or 
townships,  called  A.,  B.,  and  C.  and  that  the  inhabitants  respectively 
of  the  several  districts  or  townships  of  A.,  B.,  and  C.  have,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  -hitherto  been 
used  and  accustomed  to  repair  and  amend  the  several  and  respective 
highways  situate  and  lying  in  their  said  respective  districts  or  town- 
ships independently  of  each  other;  and  that  so  much  of  the  said 
highway  in  the  said  indictment  mentioned  as  leads  from  ■  to 

—  lies  within  the  said  district  or  township  of  A.  and  so  much  of 
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the  said  highway  as  leads  from  — -  to  ~~-~  lies  within  the  said 
district  or  township  of  B.  and  so  much  of  the  said  highway  as  leads 

from to         ■  lies  within  the  said  district  or  township  of  C;  and 

that  the  said  part  of  the  said  highway,  in  the  said  indictment  de- 
scribed to  be  ruinous,  miry,  deep  broken,  and  in  great  decay,  lies  in 
that  part  of  the  said  parish  of  G.  H.  called  the  district  or  township 
of  Ct ;  and  by  reason  of  the  premises  aforesaid,  the  inhabitants  of  the 
said  district  or  township  of  C.  ought  to  repair  and  amend  the  part 
of  the  said  highway  last  aforesaid,  independently  of  the  inhabitants 
of  the  said  district  or  township  of  A.  in  the  said  parish,  and  this  the 
said  G»  D.  and  £.  F.  are  ready  to  verify ;  wherefore  for  themselves 
And  the  rest  of  the  inhabitants  of  the  said  district  or  township  of  A. 
they  pray  judgment,  and  that  they  and  the  rest  of  the  said  inhabi- 
tants of  the  said  district  or  township,  by  the  court  here,  may  be 
dismissed  and  discharged  from  the  said  premises  in  the  said  indict- 
moot  above  specified. 

%  Nuisance  in  actually  obstructing  highways,  bridges  f  Offence. 
or  navigable  rivers.— AW  permanent  obstructions  to  the 
passage  of  his  Majesty's  subjects  over  public  highways 
or  bridges  are  nuisances,  for  which  an  indictment  will 
lie.  Thus,  to  place  logs  of  timber  upon  them ;  to  erect 
a  gate  across  a  road,  even  if  it  is  Kept  open ;  and  to 
surfer  a  way  to  be  incommoded  by  trees  hanging  over  it, 
are  indictable  offences.  (i)  And  though  it  has  been  holden 
that  no  indictment  will  lie  for  distributing  lawful  hand- 
bills on  the  footway  in  the  street  to  the  inconvenience  of 
the  passengers,  (c)  yet  it  seems  now  to  be  well  established 
that  every  unauthorized  obstruction  of  a  highway  is  a 
misdemeanor,  (d)  Thus,  a  waggoner  habitually  keeping 
his  waggons  standing  for  hours  to  unload  ;(e)  a  coach- 
master  plying  for  passengers,  and  allowing  his  coach  to 
remain  in  the  street  more  than  a  reasonable  length  of 
time  to  take  up  and  set  down  passengers;  (/)  or  the 
owner  of  a  house  allowing  it  to  remain  under  repair,  aud 
obstruct  the  public  passage  for  a  longer  time  than  is 
necessary ;  (g)  will  be  respectively  indictable  for  nui- 
sances. 

Indictments* 

That  at  the  time  of  committing  the  nuisance  hereinafter  men*  Indictment  for 
tioned,  there  was  and  yet  is  a  certain  ancient  common  highway,  erecting  a  gate 
in  the  parish  of  M.  in  the  county  of  N.  leading  from  &c.    into,  across  a  public 
through,    and  over  a  certain  public  King's  highway,  called  the  highway, 
great  North-road,  and  from  thence  to  &c.  in  the  parish  of  B.  in 
the  said  county,   for   all  the  liege  subjects  of  our  said  Lord  the 

7>)    Hawk.  b.  1.  c.  75.  s.  9. 
^o)    The  King  v.  Sermon,  1  Burr.  R.  516. 
yd)   The  King  v.  Cross,  3  Campb.  227. 
*e)   The  King.  v.  Russell,  8  East,  R.  427. 
'/)  The  King  v.  Cross,  2  Campb.  22*. 
[g)  The  King  v.  Jones,  3  Campb.  330. 
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King  and  his  predecessors,  to  go,  return,  and  pass  on  foot  and  on 
horseback ,  at  their  free  will  and  pleasure,  and  that  on  &c.  A.  B. 
late  of  &c.  with  force  and  arms,  at  a  certain  place  there  in  the 
parish  of  —  aforesaid,  contiguous  to,  and  on  the  east  side  of  the 
great  North-road  aforesaid,  unlawfully  and  injuriously  did  erect 
and  cause  to  be  erected  a  certain  wooden  gate  of  the  length  of  fifteen 
feet,  and  of  the  height  of  four  feet,  upon  and  across  the  said  King's 
highway,  leading  from  the  place  called,  &c.  to  the  great  North- 
road  aforesaid ;  and  that  the  said  A.  B.  the  said  wooden  gate  so  as 
aforesaid  erected  and  made  from  the  said,  &c.  until  the  day  of  the 
taking  this  inquisition,  with  force  and  arms,  at  &c.  aforesaid,  unlaw- 
fully and  injuriously  did  continue  locked,  and  fastened  with  an  iron 
chain,  and  yet  doth  continue,  by  which  the  King's  common  highway 
last  aforesaid,  during  all  the  time  aforesaid  was  so  obstructed  and 
stopped  up  that  the  King's  liege  subjects  in,  by,  and  through  the 
same  highway  could  not,  nor  yet  can  go,  return  and  pass  on  foot 
and  on  horseback  so  freely  as  they  ought  and  were  wont  to  do,  to 
the  great  damage  and  common  nuisance  (h)  of  all  the  liege  subjects 
of  our  said  Lord  the  King,  going,  returning,  passing,  and  repassing, 
in,  along,  and  through,  the  said  last-mentioned  common  Kings 
highway,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace,  &c. 


Indictment  for 
digging  a  ditch 
and  raising  a 
hedge  across  a 
highway. 


That  from  the  time  whereof,  &c.  (describe  the  highway  as  in  the 
last)  for  themselves  and  their  goods,  without  any  stoppage  or 
hindrance  by  any  ditches,  hedges,  or  other  obstacles  whatsoever, 
nevertheless  one  A.  B.  late  of  &c.  on  &c.  with  force  and  arms, 
at  &c.  aforesaid,  in  the  place  aforesaid,  called,  &c.  upon  the  com- 
mon highway  aforesaid,  a  certain  ditch  and  quickset  hedge  did 
make,  and  the  said  ditch  and  quickset  hedge  so  as  aforesaid  made, 
doth  yet  continue  and  keep,  to  the  great,  &c.  {conclusion  as  before.) 


Indictment  for 
erecting  and 
continuing  a 
house,  part  of 
which  was  on 
the  highway* 


(Describe  the  highway  as  before.)  That  A.  B.  late  of  &c. 
with  force  and  arms,  at  &c.  unlawfully,  did  erect  and  build, 
and  cause  and  procure  to  be  erected  and  built,  a  certain  brick 
messuage  and  tenement,  containing  in  length  twelve  feet  and 
six  inches,  and  in  depth  at  the  east  end  thereof  five  feet  and 
six  inches,  and  in  depth  at  the  west  end  thereof  two  feet  and 
nine  inches,  and  that  the  same  was  erected  and  built,  and  caused 
and  procured  to  be  erected  and  built,  by  him  the  said  A.  B.  in  and 
upon  the  said  ancient  and  common  highway  at  the  parish  aforesaid, 
in  the  county  aforesaid,  to  wit,  opposite  to  a  certain  dwelling-house 
of  one  G.  H.  there  situate,  and  the  said  part  of  the  said  messuage 
and  tenement  so  erected  and  built,  and  caused  and  procured  to  be 
erected  and  built  by  him  the  said  A.  B.  as  aforesaid,  in  arid  upon 
the  said  ancient  and  common  King's  highway,  at  the  pariah  afore- 
said, in  the  county  aforesaid,  he  the  said  A.  B.  from  the  said  — 


(A)  Every  indictment  and  presentment,  whether  for  nuisances 
arising  from  neglect  of  duty,  or  for  encroachments  on  the  public 
rights,  must  contain  the  words  "  to  the  common  nuisance  of  all  the 
liege  subjects  of  our  Lord  the  now  King,"  residing,  passing,  or 
using,  &c.  according  to  the  facts  in  its  conclusion  ;  2  Stra.  688. 
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day  of— -  iii  year  aforesaid,  until  the  day  of  the  taking  of  this 
inquisition,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  unlawfully  and  injuriously  did  continue,  and  yet 
doth,  continue ;  by  reason  and  means  whereof  the  said  ancient  and 
common  King's  highway  was,  during  the  time  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  encroached  upon,  narrowed, 
and  straitened,  so  that  the  King's  liege  subjects  in,  by,  and  through, 
the  said  highway  could  not,  nor  yet  can  go, .  return,  &c.  {as  before.) 


{Describe  a  public  way  as  before. )     And  that  the  said  A.  B.  late  Indictment  for 
of  &c.   well  knowing  the  premises,   on  &c.   with  force  and  arms,  digging  a  bole 
at  &c.  in  the  said  ancient  and  common  King's  highway,  and  public  in  a  public 
street  there  called,    &c.   unlawfully  and  injuriously  did   dig,   and  street,  and  not 
cause  to  be  dug,  a  certain  great  pit,  and  hole,  containing  in  circum-  enclosing  it, 
ference,  twenty  feet,  and  m  depth  five  feet ;  and  that  he  the  said  whereby  a  gen- 
A.  B.  the  said  pit  and  hole  so  dug,  and  caused  to  be  dug  by  him  the  ™eman  *  car" 
said  A.  B.  in  the  said  ancient  and  common  King's  highway  and  v1*6  S?*f*f 
street  as  aforesaid,  from  &c.  until  the  day  of  taking  this  inquisition,  foj"  horses  fell 
at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully  and  jD  ^  were 
injuriously  did,  and  yet  doth  cause,  permit,  and  suffer  to  be,  remain,  mucn  hurt,  bar- 
and  continue  there  without  enclosing  the  same,  and  without  keeping  Dess  cut  away, 
or  affixing  any  light,  or  having  any  person  at  night  near  the  said  pit  &c. 
aud  hole  to  watch,  notify,  and  shew  the  same,  and  the  danger  thereof, 
to  the  liege  subjects  of  our  said  Lord  the  King,  going,  returning, 
passing,  riding,  and  labouring  in,  upon,  along,  and  through  the  said 
ancient  and  common  King's  highway  and  street,  called  —  at  &c. 
*  by  reason  and  means  whereof,  the  liege  subjects  of  our  said  Lord 
the  King,  during  the  whole  time  aforesaid,  could  not,  nor  yet  can 
go,  return,  pass,  ride,  and  labour,   in,   upon,   along,  and  through 
the  said  ancient  and  common  King's  highway,  with  their  horses, 
coaches,  carts,  and  carriages,  as  they  have  been  used  and  accus- 
tomed, and  were  wont,  and  ought  to  do,  without  great  peril  and 
danger  of  their  lives ;   and  that  on  &c.  about  the  hour  of  ten  in 
the  night  of  the  same  day,  at  &c.  as  G.  H.   esquire,  and  £.  H. 
and  M-  H.  (two  of  the  daughters  of  the  said  G.  H.)  liege  subjects 
of  our  said  Lord  the  King,  were  going  and  passing  in,  upon,  along, 
and  through  the  said  ancient  and  common    King's  highway   and 

public  street,  called street,  there  in  a  certain  coach  of  him  the 

said  G.  H.  then  and  there  drawn  with  four  horses,  the  two  fore 
horses  so  drawing  the  said  coach  then  and  there  fell  into  the  said 
pit  and  hole  so  dug,  and  permitted  and  suffered  to  be,  remain,  and 
continue,  by  him  the  said  A.  B.  in  the  said  ancient  and  common 
King's  highway  and  public  street  as  aforesaid,  whereby  the  said 
two  horses  were  then  and  there  very  much  hurt  and  bruised,  and 
the  traces  and  harness  of  the  said  two  horses  were  then  and  there 
obliged  to  be,  and  were  cut  in  pieces  to  disengage  them  from  the 
said  coach,  and  the  said  G.  H.,  E.  H.,  and  M.  H.  were  then  and 
there  very  much  terrified  and  affrighted,  and  put  in  great  fear,  appre- 
hension, and  danger  of  losing  their  lives  ;  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  our  said  Lord  fhe  King, 
in,  along,  and  through  the  said  ancient  and  common  King's  highway 

and   public  street,  called with   their  horses,   coaches,  carts, 

and  carriages,  going,  returning,  passing,  riding,  and  labouring,  and 
against  the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  A.  B.  (the  same  as  the  first  count.  Second  count. 
to  the  asterisk  *)  by  reason  and  means  whereof,  all  the  said  liege 
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******  of  our  ml  Lord  die  King,  daring;  altfe 
said,  cook!  not,  nor  yet  can  go,  return,  pans,  tine, 
with  their  horses,  coaches,  emits,  and  carriages,  m,  i_ 
and  through  die  said  ancient  and  uamnon  King's  highway  and 
public  street  as  aforesaid,  they  hare  bees  used  and  i'i  nth— ed, 
and  were  wont  and  ought  to  do,  without  great  peril  and  dancer  of 
their  fires,  to  die  great  damage  and  common  iuiRmmt  of  all  the 
fiege  subjects  of  oar  said  Lord  the  King,  in,  by,  along,  and  fhuwigh 
the  said  ancient  and  common  King's  highway  and  puhfie  street, 
called street,  with  their  horses,  coaches,  carts,  and 


(Describe  the  way  as  before.)  And  that  A.  B.  late  of  &c  on  &c. 
with  force  and  arms,  at  &c  m  a  certain  part  of  the  said  common 
King's  highway  and  public  street  there,  to  wit,  in  the  foot  parement 
of  the  said  street,  before  the  dwelling-house  of  him  the  said  A.  B-  un- 
lawfully and  mjuriousry  did  leave  open  a  certain  area  of  the  length 

of-^—  and  of  the  breadth  of belonging  to  him  the  said  JL  B. 

without  putting  or  placing,  or  causing  to  be  put  and  placed,  any  raife 
or  other  fence  to  enclose  the  same;  and  he  the  said  A.  ft.  from 
Ac.  untO  &c  at  &c.  the  said  area  so  as  aforesaid,  being  m  the 
said  foot  parement  of  the  said  common  King's  highway  and  public 
street,  unlawfully  and  injuriously  did  cause,  permit,  and  suffer  to  be, 
remain,  and  continue  open,  by  reason  and  means  whereof  the  tiege 
subjects  df  our  said  Lord  the  King,  during  the  time  aforesaid,  could 
not,  nor  yet  can  go,  return,  and  pass  on  foot  in,  by,  and  through 
the  said  common  King's  highway  and  public  street,  and  as  they 
were  used  and  accustomed,  and  were  wont  and  ought  to  do.  without 
great  peril  and  danger  of  their  lives,  to  the  great  damage  and  common 
nuisance  of  all,  Sec  in,  by,  and  through,  &c  going,  returning,  and 
passing  on  foot,  and  against  the  peace,  &c. 


lodktBwot  for  That  P.  Q.  late  of  &c  on  ore.  with  force  and  arms,  at  6m.  a 
stopping  so  certain  ancient  watercourse  adjoining;  to  the  King's  highway,  within 
•orient  water-  the  same  parish,  leading  from  the  said  town  of  B.  in  the  county  aiore- 
ooofw  whereby  9e^t  towards  and  unto  the  city  of  6.  in  the  county  of  6.  aforesaid, 
"•'jy? °][*r'  with  gravel  and  other  materials,  unlawfully  and  injuriously  did 
!m  hL  h«  obstruct  and  stop  up,  and  the  said  watercourse  so  as  aforesaid  oh- 
^dmud^e  itructcd  and  stopped  up  from  &c.  aforesaid,  until  the  day  of  the  taking 
™"»  of  this  inquisition,  at  &c.  aforesaid,  unlawfully  and  injuriously  did 

continue,  by  reason  whereof  the  rain  and  waters  that  were  wont  and 
ought  to  flow  and  pass  through  the  said  watercourse,  on  the  same  day 
and  year  aforesaid,  and  on  divers  other  days  and  times  afterwards, 
between  that  day  and  the  day  of  the  taking  of  this  inquisition,  did 
overflow  and  remain  in  the  said  King's  common  highway  there,  and 
thereby  the  same  was,  and  yet  is,  greatly  hurt,  damaged,  impaired, 
and  spoiled,  so  that  the  liege  subjects  of  Our  said  Lord  the  King 
through  the  lame  way,  with  their  horses,  coaches,  carts,  and  car- 
riages, then  and  en  the  said  other  days  and  times,  could  not,  nor  yet 
can  go,  return,  pass,  repass,  ride,  and  labour,  as  they  ought  and 
were  wont  to  do,  to  the  great  damage  and  common  nuisance  of  all 
the  liege  subjects  of  our  said  Lord  the  King,  through  the  same 
highway  going,  returning,  passing,  repassing,  riding,  and  labouring, 
and  against  the  peace,  &C. 
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That  M.  O.  late  of  &C.  on  &c.  with  force  and  arms,  at  &c.  afore-  Indictment  for 
said,  in  and  across  a  certain  navigable  river,  being  the  King's  com-  erecting  weirt 
mon  highway  there,  called  the  river  Trent,  otherwise  the  Trent,  tod  dams  in  the 
used  for  all  the  liege  subjects  of  our  said  Lord  the  King,  with  their  rW"  Trent,  and 
barges,  boats,  and  other  vessels,  to  navigate,  sail,  pass  and  repass,  lh  thereby  injuring 
and  along,  at  their  free  will  and  pleasure,  unlawfully  and  Injuriously  tbo  na?lgation. 
did  erect  and  place,  and  cause  to  be  erected  and  placed,  certain  weirs 
and  eel  dams,  to  wit,  four  weirs  and  four  eel  dams,  respectively  com* 

Eosed  of  wood,  faggots,  gravel,  earth,  and  stones,  and  being  of  great 
eight  and  length,  to  wit,  each  thereof  six  feet  in  height,  and  sixty 
feet  in  length,  and  the  same  weirs  and  eel  dams,  ana  each  of  them 
respectively,  so  as  aforesaid  erected  and  placed  in  and  across  the  said 
river  and  hbrhway,  from  &c.  aforesaid,  until  the  day  of  the  taking  of 
this  inquisition  at  &c.  aforesaid,  he  the  said  M.  O.  unlawfully 
and  injuriously  did  continue,  and  still  doth  continue,  by  reason 
whereof  the  liege  subjects  of  our  said  Lord  the  King  during  all 
the  time  aforesaid,  could  not,  nor  can  they  now,  navigate,  sail, 
pass,  and  repass,  with  their  barges,  boats,  and  other  vessels,  in  and 
along  the  said  river  and  highway,  as  they  before  used  and  were  ac- 
customed to  do,  and  still  ofright  ought  to  do,  without  great  peril  and 
danger  of  their  lives,  and  the  destruction  and  loss  of  their  said 
barges,  boats,  and  other  vessels,  to  the  great  damage  and  common 
nuisance  of  all  his  Mqjcsty's  liege  subjects,  in,  along,  and  upon  the 
said  river  and  common  King's  highway,  then  passing,  repassing,  and 
navigating,  and  against  the  peace,  &c. 

And  the  jurors  &c.  that  the  said  M.  O.  afterwards,  to  wit,  on  the  Second  count 
•aid,  &c.  and  continually  from  thence  until  the  day  of  the  taking  of  for  continuing 
this  inquisition,  with  force  and  arms,  at  &C.  aforesaid,  four  otner  "*!"  »nd  dams 
weirs  and  four  other  eel  dams,  &c.  {as  in  the  first  count)  which  had  er«cted  DT 
been  before  that  time  unlawfully  erected  and  placed,  unlawfully,  ob-  °"Mr|« 
stinately,  and  injuriously  did  continue,  and  still  doth  continue,  the  same 
so  erected  and  placed,  by  reason  whereof  {as  in  the  first  count,  to  the  end.) 


That  from  time  whereof,  &c.  there  has  been  and  still  is  a  common  Indictment  for  a 
water  course,  near  a  certain  place,  called  Foss-dlke,  within  the  pa-  nuiiance  in  di- 
rish  of  B.  in  the  said  county  of  Lincoln,  which  continually  during  all  vprting  a  water- 
the  said  time,  at  all  times  of  the  year,  hath  run  and  been  used  and  comas  running 
accustomed,  and  ofright  ought  without  any  obstruction  or  imperii-  'tl,°*  Pu°lic 
ment,  to  run  out  of  a  certain  place,  called  the  Great  Wash,  situate  and  1J0.    or  rei<r# 
being  in  the  parish  of  S.  in  the  county  aforesaid,  into  and  along       ' 

the  common  highway,  there  leading  from to  —  and  into  a 

certain  pond  and  reservoir  in  the  said  common  highway  there,  and 
from  the  said  pond  and  reservoir  into  the  lands  of  II.  D.  at  which 
said  watercourse,  pond,  and  reservoir,  the  inhabitants  of  the  said 
parish  of  B.  and  all  other  his  said  Majesty's  subjects,  in  and 
through  the  said  common  highway  passing  and  repassing,  all  the 
said  time  have  used,  and  or  right  been  accustomed  to  water  their 
kone§  and  other  cattle  at  their  free  will  and  pleasure.  And  the  ju- 
rors, &c.  present,  that  P.  Q.  late  of  &c.  on  &c.  with  force  and 
arms,  at  «c.  aforesaid,  hi  and  across  the  said  watercourse,  in  the 
said  highway  there,  a  certain  mound,  bank,  or  dam,  did  then  and 
there  make,  erect,  and  build,  and  the  same  did  raise  so  high,  that 
the  said  water  in  its  said  ancient  course  was  obstructed,  and  into 
the  said  pond  and  reservoir  did  not  run  as  it  was  used,  and  accus- 
tomed, and  ought  to  do,  so  that  the  inhabitants  of  the  said  parish 
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and  all  other  his  Majesty's  subjects,  in  and  through  the  said  common 
highway  passing  and  repassing,  were,  and  still  are,  deprived  of  the 
use  of  the  said  pond  and  reservoir  of  water  for  their  cattle,  and  hin- 
dered from  enjoying  the  same  as  they  ought,  and  were  wont  to  do, 
to  the  great  damage,  and  common  nuisance,  not  only  of  all  the  in- 
habitants of  the  said  parish  of  B.  but  of  all  other  the  liege  subjects  of 
our  said  Lord  the  King,  in  and  through  the  said  common  highway 
passing,  and  going,  and  against  the  peace,  &c. 


Indictment  for  {Describe  the  highway  as  Before)  And  the  jurors,  &c.  further  pre-* 
cutting  a  gap  in  gent,  that  there  now  is,  and  from  time  whereof,  &c.  there  hath  been 
a  bank,  which  a  certain  watercourse  running  and  flowing  through  and  under  a  cer- 
confined  water  tain  bridge,  called  Osmond's  bridge,  to  wit,  at  &c.  aforesaid.  And 
,n*w?te^>uree'  the  jurors,  &c.  do  further  present,  that  A.B.  late  of  &c.  aforesaid, 
water  over*  axi^i  ^'  ^*  e  °^  &c*  aforesaid,  on  &c.  at  &c.  aforesaid,  did  unlawfully 
flowed  a  high-  cut  *nt0>  ^*e?  away,  and  remove,  and  cause  to  be  cut  into,  dug  way,  ana 
way  adjoining,  removed,  great  part  of  a  certain  bank,  dam,  or  mound  of  earth,  then 
and  injured  the  and  there  lying,  and  being  on  the  east  side  of  the  said  watercourse,  near 
road.  to  the  said  bridge,  and  between  the  said  watercourse  and  a  certain  ditch 

or  watercourse  on  the  south  side  of  the  said  highway,  and  unlawfully 
and  injuriously  kept  and  continued,  and  caused  to  be  kept  and  con- 
tinued, the  said  part  of  the  said  bank,  dam,  or  mound  of  earth  so  cut 
into,  dug  away,  and  removed  as  aforesaid,  for  a  long  space  of  time, 
to  wit,  irom  thence  until  the  day  of  taking  this  inquisition,  whereby 
divers  large  quantities  of  water,  during  the  time  aforesaid,  to  wit, 
on  &c.  and  on  divers  other  days  &c.  were  diverted  and  turned  from 
the  usual  and  accustomed  course  and  channel,  and  ran  and  flowed 
from  and  out  of  the  said  Watercourse  into  the  said  ditch,  on  the  south 
side  of  the  said  highway,  and  from  thence  into,  upon,  and  over  the 
said  highway,  and  greatly  overflowed,  damaged,  and  spoiled  the 
same,  so  that  the  liege  subjects  of  our  said  Lord  the  King  could  not, 
during  the  times  last  aforesaid,  go,  return,  pass,  ride,  and  labour,  in 
and  upon,  over  and  along  the  said  highway,  on  foot  or  with  horses, 
carts,  or  carriages,  as  they  were  before  used  and  accustomed  to  do, 
without  great  danger  of  their  lives,  and  the  loss  of  their  goods;  to 
the  great  damage,  &c.    {Conclusion  as  before,) 


Indictment  That  A.  H.  late  of  &c.  and  H.  A.  late  of  &c.  on  &c.  with  force  and 

against  night-  arms,  at  &c.  in  a  certain  common  street  there,  being  the  King's  high- 
men  for  laying  way,  called  P.  street,  (used  for  all  the  King's  subjects,  with  their 
soil  in  the  horses,  coaches,  and  carriages,  to  go,  return,  ride,  pass,  repass,  and 

streets.  labour  at  their  free  will  and  pleasure,)   unlawfully  and  injuriously 

did  pour  out,  discharge,  place,  and  leave,  and  cause  to  be  poured  out, 
discharged,  placed,  and  left,  a  great  quantity  of  dung,  human  excre- 
ment, and  other  filth,  by  reason  of  which  divers  hurtful  and  unwhole- 
some smells  and  stenches  from  the  said  dung,  excrement,  and  other 
filth,  did  then  and  there  arise,  and  thereby  the  air  there  became  and 
was  then  and  there  greatly  corrupted  and  infected,  to  the  great 
damage  and  common  nuisance,  &c.  and  against  the  peace,  &c. 


Indictment  for  That  P.  B.  late  of  &c.  on  &c.  with  force  and  arms,  at  &c  afore- 
shooting  dirt  in  said,  in  a  certain  common  footway  there,  leading  from  that  part  of 
foot  way  t 
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N.  green,  which  is  in  the  parish  aforesaid,  in  the  county  aforesaid, 
towards  and  unto  the  parochial  church  of  the  same  parish,  in  the  said 
county,  did  unlawfully  and  injuriously  put,  place,  and  lay,  and  cause 
to  be  put,  placed,  and  laid,  two  cartloads  of  dirt  and  other  filth,  and 
the  said  dirt  and  filth,  in  the  said  footway,  from  the  said,  &c.  until 
the  day  of  the  taking  of  this  inauisition,  at  &c.  aforesaid,  unlawfully 
and  injuriously  did  permit  ana  suffer  to  be  and  remain,  by  reason 
whereof  the  footway  aforesaid,  during  the  time  aforesaid,  was,  and 
yet  is,  greatly  obstructed  and  straitened,  so  that  the  said  liege  sub* 
jects  of  our  said  Lord  the  King,  through  the  same  footway,  could  not 
during  the  time  aforesaid,  nor  yet  can,  go,  return,  pass,  repass,  and 
labour  as  they  ought  and  were  wont  to  do,  to  the  great  damage,  &c. 
and  against  the  peace,  &c. 

That  on  &c.  there  was,  and  from  thence  hitherto  there  hath  been  Indictment  for 
and  still  is,  a  certain  common  way  leading  from  the  town  of  B.  in  laying  dung  or 
the  said  county  of  S.  to  the  parish  church  of  B.  aforesaid,  there,  for  rubbish  in  a 
all  the  inhabitants  of  the  parish  of  B.  aforesaid,  to  go,  return,  pass,  carriage  way  to 
and  repass,  on  foot  and  on  horseback,  and  with  their  coaches  and  *  church, 
carriages;  for  the  attending  and  hearing  of  divine  service  in  the  same 

Sarish  church,  and  that  H.  F.  late  of  &c.  on  &c.  and  on  divers  other 
ays  and  times,  as  well  before  as  afterwards,  with  force  and  arms,  at 
cVc.  aforesaid,  in  and  upon  the  same  way,  there  unlawfully  and  inju- 
riously put,  placed,  and  laid,  and  caused  and  procured  to  be  put, 
placea,  and  laid,  divers  large  quantities  of  dung,  muck,  straw,  and 
rubbish,  that  is  to  say,  twenty  cart  loads  of  dung,  twenty  cart  loads 
of  muck,  twenty  cart  loads  of  straw,  and  twenty  cart  loads  of  rubbish, 
and  the  said  dung,  muck,  straw,  and  rubbish,  so  put,  placed,  and  laid 
as  aforesaid,  continually  from  the  day  and  year  aforesaid  until  the  day 
of  the  taking  of  this  inquisition,  hath  permitted  to  be  and  remain, 
and  still  doth  permit  to  be  and  remain,  and  continued,  and  still  doth 
continue  the  same,  in  and  upon  the  said  way  there,  by  reason  whereof 
the  said  way  hath,  for  all  the  time  last  aforesaid,  been  straitened  and 
obstructed,  insomuch  that  the  said  inhabitants  of  the  said  parish 
could  not,  during  all  the  time  last  aforesaid,  nor  can  they  now  go, 
return,  pass,  and  repass,  from  the  said  town  of  B.  to  the  parish 
church  aforesaid,  in,  along,  and  through  the  said  way  there,  as 
they  ought  and  were  used  and  accustomed  to  do,  and  still  of  right 
ought  to,  but  during  all  the  time  last  aforesaid  were,  and  still  are, 
greatly  obstructed  and  hindered  in  the  use  and  enjoyment  of  the  said 
way  there,  to  the  great  grievance  and  common  nuisance  of  all  the 
inhabitants  of  the  said  parish,  going,  returning,  passing,  and  re- 
passing, in,  along,  and  through  the  said  way  there,  and  against  the 
peace,  &c. 

That  A.  B.  late  of  &c.  before  and  at  the  times  hereafter  men-  Indictment  for 
tioned,  was,  and  still  is,  a  proprietor  of  divers  waggons  for  convey-  letting  a  waggon 
ance  for  hire  of  goods  and  merchandize  to  and  from  £.  and  being  stand  in  a  pub- 
such  proprietor,  he  the  said  A.  B.  on  &c.  and  on  divers  other  days  lie  street,  so  as 

and  times  between  that  day  and  the day  of in  the  year  to  incommode 

aforesaid,  in  the  parish  of in  the  county  aforesaid,  without  just  pa8*61^1"8' 

cause  or  excuse,  but  wrongfully  and  unjustly,  did  cause  and  permit 
divers,  to  wit,  twenty  waggons,  to  stand  and  remain  for  a  long 
time,  to  wit,  ten  hours  on  each  day,  before  his  warehouse,  situate 
in  a  public  street  and  highway,  called  —  in  the  parish  afore- 
said, in  the  county  aforesaid,   and  clivers  cumbrous  and  other  par- 
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eels  which  had  been  conveyed,  or  were  intended  to  be  conveyed, 
in  such  waggons,  to  lie  during1  such  time  scattered  about  such 
public  street,  to  the  great  hindrance,  impediment,  and  annoy- 
ance of  all  his  Majesty's  subjects  passing  and  repassing  such 
street,  &c.  (Second  count,  that  the  defendant  permitted  divers  wag* 
gons  to  stand  in  the  said  public  street  ana  highway,  and  there  to  remain 
before  his  warehouse  for  a  long  and  unreasonable  time,  by  which  the 
King's  subjects  were,  during  that  time,  much  impeded  and  ob» 
structed,  S$c. ) 

Indictment  for  That  A.  B.  late  of  &c.  on  &c.  at  &c.  in  a  certain  common  and 
letting  off  fire-  public  street  and  highway  there  for  all  the  liege  subjects  of  our  said 
work*  in  a  public  £oni  the  King,  on  foot,  and  with  their  horses,  coaches,  carts,  and 
street,  (i)  carriages,   to  go,   return,   ride,   pass,   and  repass,  and  labour,  at 

their  free  will  and  pleasure,  wrongfully,  unlawfully,  and  injuriously, 
did  Are  certain  fire- works,  called  rockets,  serpents,  and  Roman  can- 
dles, whereby  the  said  public  street  and  common  highway  was  then 
and  there  greatly  obstructed,  and  divers  liege  subjects  of  our  said 
Lord  the  King,  then  and  there  standing,  being,  passing,  and  re- 
passing, in  and  along  the  said  last-mentioned  public  street  and  com- 
mon highway,  were  then  and  there  greatly  terrified  and  put  in  great 
peril  and  danger  of  bodily  harm,  and  could  not  then  go,  return,  pass, 
and  repass,  on  foot,  and  with  their  horses,  coaches,  carts,  and  car- 
riages, in  and  along  the  said  last-mentioned  public  street  and  com- 
mon highway,  as  they  ought  to  have  done,  and  had  been  usedand 
accustomed  to  do,  and  otherwise  might  and  would  have  done,  to 
the  great  terror,  alarm,  danger,  and  common  nuisance  of  all  the 
liege  subjects  of  our  said  Lord  the  King,  in  and  near  the  said 
public  street  and  highway  inhabiting  and  residing,  and  of  all  other 
tbe  liege  subjects  of  our  said  Lord  the  King  there  standing,  being, 
and  passing,  in  contempt  of  our  said  Lord  the  King  and  his  laws, 
to  the  evil  example,  &c.  and  against  the  peace,  &c.  and  against  the 
form  of  the  statute,  &c 

Offence.  3.  Nuisances  in  carrying  on  unwholesome  or  pernicious 

trades  or  avocations. — Any  trade,  however  innocent  in 
itself,  and  useful  in  its  objects,  which  is  carried  on  in  an 
improper  place,  to  the  injury  of  the  health  or  quiet  of  a 
neighbourhood,  is  a  nuisance.  And  if  the  effect  be,  as  by 
the  stench  produced  in  a  manufactory,  not  to  render  die  ad- 
jacent places  of  residence  absolutely  unwholesome,  but  to 
make  the  comfortable  enjoyment  of  life  and  property  im- 
possible to  a  number  of  persons,  the  same  liability  will  be 

(«)  The  9  and  10  Wm.  3.  c.  7.  provides  specific  penalties  for  this 
offence,  to  be  levied  by  distress  after  summary  conviction  by  a  jus- 
tice ;  yet,  by  the  first  section,  the  offence  is  declared  to  be  a  com- 
mon nuisance ;  therefore  it  may  be  indicted  as  such  either  at  com- 
mon law,  or  under  the  statute.  4  T.  R.  202.  The  making,  selling, 
throwing,  or  permitting  to  be  thrown  from  any  house ;  or  making, 
or  selling  any  moulds  for  making,  or  aiding  in  making  any  fire- 
works, are  all  declared  to  be  offences  by  the  different  sections  of  the 
statute. 
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incurred.  ( /)  But,  Where  health  id  not  Affected,  the  public 
good  resulting  from  an  establishment  in  some  respects 
offensive  may  be  taken  into  consideration  by  the  jury  in 
determining  whether*  on  the  whole,  it  ought  to  be  sup- 
pressed as  a  nuisance  to  his  Majesty's  subjects,  (k) 

The  open  carrying  on  of  scandalous  or  immoral  trades,  or 
keeping  indecent  brothels,  gatoing  houses,  and  disorderly 
places  of  resort  of  any  hind,  is  an  indictable  nuisance ;  and 
in  the  case  of  brothels  and  gaming  houses,  now  subject* 
the  parties  offending  to  the  punishment  of  hard  labour.  (?)  . 
And  these  are  offences  of  which  a  married  woman  may  to 
indicted,  either  separately  or  jointly  with  her  husband,  (m) 
If  a  person,  being  only  a  lodger,  and  having  only  a  single 
room,  make  use  of  it  for  purpose  of  open  and  flagrant 
immorality,  so  as  to  annoy  the  neighbours,  the  occupier 
may  be  indicted  for  keeping  a  bawdy  house,  as  if  the 
whole  house  were  so  tenanted,  (ft)  but  an  indictment 
cannot  be  Sustained  against  a  woman  for  being  a  common 
bawd,  and  inducing  parties  to  meet  and  commit  fornica- 
tion, for  the  bare  solicitation  of  chastity  is  not  an  offence 
at  common  law,  but  punishable  in  the  ecclesiastical 
court*,  .(d) 

The  making  great  noises  in  the  night  time ;  (p)  exposing 
persons  infected  with  contagious  or  loathsome  diseases 
in  public  ;  (a)  and  keeping  ferocious  animals  without  pro* 
per  controul,  (r)  are  indictable  nuisances. 

Indictments, 

That  A.  B.  late  of  &c.  on  &c.  and  on  divers  days  And  times  be*  Indictment  for 
tween  that  day  and  the  taking  of  this  inquisition,  at  &c.  in  a  certain  carrying  on  the 
workshop  there  situate,  near  the  dwelling-houses  of  divers  subjects  i«d«  <*  a  trunk* 
of  our  I^rd  the  King,  and  also  divers  public  King's  highways,  ther«  makw  **»'  *• 
unlawfully  and  injuriously  did  set  up,  exercise,   and  carry  on  the  houwsaoaito 
trade  and  business  of  a  trunk-maker,  and  on  &c.  and  on  the  other  become  a  nm' 
days  and  times  aforesaid,  there,  at  early  hours  in  the  morning  and  sancc* 
in  the  day  time,  and  at  late  hours  of  the  nights  of  the  days  afore- 
said, unlawfully  and  injuriously  did  make,  and  did  cause  and  pro- 
cure to  be  made,  divers  loud  and  annoying  sounds  and  noises,  by 
then  and  there  hammering  and  striking,  and  causing  and  procuring 
to  be  hammered  and  stricken,  divers  trunks  and  boxes  made  of  wood, 

( j\  The  King  v.  White  and  Ward,  1  Burr.  R.  333. 
(A?)  See  1  Russell  on  Crimes,  297. 
7)    7  and  8  Geo.  4.  c.  29.  s.  4. 
m)  The  Queen  v.  Williams,  1  Salk.  383. 
n)  The  King  v.  Pierson,  2  Ld.  Rayni.  1197. 
(o)   Hawk.  b.  1.  c.  74. 

The  King  v.  Smith,  1  Stra.  704. 

The  King  v.  Vantandillo,  4  M.  and  S.  73. 

Burn,  J.,  Nuisance,  I. 


284 


NUISANCES. 


iron,  and  copper,  and  divers  pieces  of  wood,  tin,  brass,  copper, 
iron,  and  other  metals,  with  divers  large  hammers  and  other,  instru- 
ments made  of  wood  and  iron,  by  reason  whereof  the  said  subjects 
of  our  said  Lord  the  King  residing  in  the  said  dwelling-houses  near 
to  the  said  workshop,  on  the  several  days  and  times  aforesaid,  were 
and  still  are  greatly  annoyed,  disturbed,  and  incommoded  in  the 
use,  occupation,  and  enjoyment  of  their  said  dwelling-houses,  and 
greatly  interrupted  in  the  exercise  and  pursuit  of  their  lawful  busi- 
nesses and  transactions,  and  deprived  of  their  natural  sleep  and  rest, 
and  rendered  and  made  in  other  respects  uncomfortable,  and  there- 
by also  the  subjects  of  our  said  Lord  the  King,  in,  and  through, 
and  along  the  common  highway  aforesaid,  passing,  repassing,  and 
travelling,  were  and  are  greatly  annoyed  and  disturbed,  to  the 
great  damage,  &c  and  against  the  peace,  &c. 


Indictment  for 
keeping  a  dis- 
orderly house 
for  fighting 
cocks,  &c.(#) 


That  P.  Q.  late  of  &c.  and  R.  S.  late  of  &c.  on  &c.  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  the  taking  of 
this  inquisition,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  did  keep  and  maintain,  and  yet  do  keep  and 
maintain,  a  certain  common  ill-governed  and  disorderly  house,  and 
in  the  said  house,  for  their  own  lucre  and  profit,  certain  evil  and  ill- 
disposed  persons  of  ill  name  and  fame,  and  of  dishonest  conversa- 
tion, to  frequent  and  come  together,  then,  and  the  said  other  days 
and  times,  there  unlawfully  and  wilfully  did  cause  and  procure,  and 
the  said  persons  in  the  said  house  then,  and  the  said  other  days  and 
times  there  to  be  and  remain,  fighting  of  cocks,  boxing,  playing  at 
cudgels,  and  misbehaving  themselves,  unlawfully  and  wilfully  did 
permit,  and  yet  doth  permit,  to  the  great  damage  and  common 
nuisance,  &c.  and  against  the  peace,  &c.     „ 


Indictment 
against  a  person 
for  keeping  a 
gaming-house 
and  a  billiard 
table,  (/) 


That  M.  M.  late  of  &c.  on  &c.  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  taking  of  this  inquisition,  with 
force  and  arms,  at  &c.  a  certain  common  gaminghouse  there  situate, 
for  his  lucre  and  gain,  unlawfully  and  injuriously  did  keep  and  main- 
tain, and  in  the  same  common  gaming  house,  on  &c.  aforesaid,  and  on 
the  said  divers  other  days  and  times,  there  unlawfully  and  injuriously 
did  cause  and  procure  divers  idle  and  ill-disposed  persons  to  frequent 
and  come  together  to  game  and  play,  and  the  same  idle  and  ill- 
disposed  persons  to  be  and  remain  in  the  said  common  gaming  house, 
ana  to  game  and. play  together,  on  &c.  aforesaid,  at  &c.  and  on  the 
said  other  days  and  times  there  did  unlawfully  and  injuriously  pro- 
cure, permit,  and  suffer,  by  means  whereof  divers  noises,  disturb- 
ances, and  breaches  of  the  peace  of  our  said  Lord  the  King,  then, 
and  on  the  said  other  days  and  times,  were  there  occasioned  and  com- 
mitted, to  the  great  damage  and  common  nuisance  of  all  the  liege 


(s)  Cockfighting  is  in  itself  an  illegal  pastime,  and  an  indictment 
will  lie  for  it ;  Squires  v.  Whisken,  3  Campb.  148  ;  the  King  v.  Hig- 
ginson,  3  Burr.  R.  1233. 

(0  Keeping  the  house  for  the  specified  purpose  is  the  offence,  and 
therefore,  like  keeping  a  bawdy  house,  general  evidence  will  support 
an  indictment;  J'Anson  v.  Stewart,  1T.R.  754. 


NUISANCES.  286 

subjects  of  our  said  Lord  the  King,  and  against  the  peace,  &c. 

(Second  count  like  the  Jirst,  only  saying,  "  a  certain  common  gaming  Second  count. 

room  in  a  certain  house."} 

And  the  jurors,  &c.  tnat  the  said  M.  M.  on  &c.  and  on  divers  Third  count, 
other  days  and  times  between  that  day  and  the  said,  &c.  with  force 
and  arms,  at  &c.  aforesaid,  a  certain  other  gaming  house  there  si- 
tuate, unlawfully  and  injuriously  did  keep  and  maintain,  for  the 
Sming  and  playing  at  a  certain  and  unlawful  game  with  dice  called 
zard,  (u\  and  in  the  said  last-mentioned  common  gaming-house, 
on  the  saia  ■  day  of  ■  in  the  year  aforesaid,  and  on  the  said 
last-mentioned  days  and  times,  there  unlawfully  and  unjustly  did 
cause,  procure,  permit,  and  suffer  divers  idle  and  ill-disposed  per- 
sons to  frequent  and  come  together  to  game  and  play  together  at  the 
said  unlawful  game  called  hazard,  and  the  said  last-mentioned  idle 
and  ill-disposed  persons  to  be  and  remain  in  the  said  last-mentioned 
common  gaming  house,  and  to  game  and  play  together  at  the  said 
unlawful  game  called  hazard,  on  the  said,  &c.  and  on  the  said  last- 
mentioned  other  days  and  times  there  did  unlawfully  and  injuriously 
procure,  permit,  and  suffer  the  said  last-mentioned  pflttons,  in  the 
said  last-mentioned  common  gaming  house  there,  on  the  said,  &c. 
and  on  the  said  other  days  and  times,  by  such  last-mentioned  pro* 
curements,  permission,  and  sufferance  of  the  said  M.  M.  did  game 
and  play  together  at  the  said  unlawful  game  called,  &c.  to  the  great 
danger,  &c.  (as  in  Jirst  count, )  (Fourth  count  like  the  third,  saying)  Fourth  count* 
€€  common  gaming  room,"  8$c.  as  in  the  second.) 


That  T.  D.  late  of  &c.   on  &c.  and  on  divers  other  days  and  Indictment  for 
times,  between  that  day  and  the  day  of  the  taking  of  this  inquisition,  boiling  bullock'* 
with  force  and  arms,  at  &c.  aforesaid,  in  a  certain  building  belong-  blood  for 
ing  to  the  dwelling-house  of  the  said  J.  B.  there  situate  and  being,  making  colours 
and  also  near  the  dwelling-house  of  divers  subjects  of  our  said  Lord  ne*r  *•  P°bnc 
the  King,   and  near  divers  public  streets  and  common  highways  *****  W 
there,  did  unlawfully  boil  and  cause  to  be  boiled;  a  great  quantity 
of  bullock's  blood  and  other  filth,  for  the  making  and  mixing  of 
colours,  whereby  divers  noisome  and  unwholesome  smells,  on  &c. 
aforesaid,  and  on  the  said  other  days  and  times  during  the  time 
aforesaid,  at  &c.  aforesaid,  did  from  thence  arise,  so  that  the  air 
was  thereby  greatly  corrupted  and  infected,  to  the  great  damage 
and  common  nuisance  of  all  the  liege  subjects  of  our  said  Lord  the 
King,  not  only  there  inhabiting  and  residing,  but  also  going,  return- 
ing, passing,  and  repassing,  through  the  said  streets  and  highways 
there,  against  the  peace,  &c. 


That   T.  D.    late  of  &c.  on  &c.  with  force  and  arms,   at  &c.  Indictment  for 

near  the  dwelling-houses  of  divers  liege  subjects  of  our  said  Lord  erecting  a  fur- 
nace with  a 


(u)  See  stat.  33  Hen.  8.  c.  9  ;  1  Hawk.  c.  92 ;  and  42  Geo.  3. 
c.  119.  respecting  Little  Goes. 

(v\  See  ante,  p.  282.  It  is  said  the  material  increase  in  a  neigh- 
bourhood of  noisome  smells  is  indictable;  Peake,  291.  If  the  pro- 
secutor be  one  of  the  persons  whose  comfort  the  annoyance  par- 
ticularly affected,  he  will  be  entitled  to  his  costs  as  a  party  grieved, 
under  S  W.  and  M.  c.  11.  s.  3.  16. 
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boiler,  and  using  Lord  the  King  there,  and  also  near  divers  streets  and  common  high* 
it  for  the  boiling  ways  there,  did  unlawfully  and  injuriously  erect  and  set  up,  and 
of  tripe  and  offal  cause  to  be  erected  and  set  up  a  certain  furnace,  with  a  hotter^  t* 
of  beasts.  ^  ugetj  for  boiling  of  tripe,  and  other  entrails,  and  offaj  of  beasts, 

and  that  the  said  T.  D.  on  the  said,  &c.  and  on  divers  other  48JS 
and  times  between  that  day  and  the  day  of  the  taking  of  twf 
inquisition,  at  &c.  aforesaid,  divers  large  quantities  of  tripo  *»4 
Other  entrails,  and  offal  of  beasts,  in  the,  said  boiler,  unlawfully  and 
injuriously  did  boil,  whereby  divers  noisome  and  unwhojese©* 
smokes  and  smells  did  then,  and  en  the  said  other  days  and  times, 
from  thence  there  arise*  so  {hat  the  air  there  was  greatly  corrupted 
and  infected*  to  the  great  damage  and  common  nuisance  of  aU  the 
liege  subjects  of  our  said  Lord  the  King,  not  only  near  the  same  plaee 
inhabiting  and  residing,  but  also  in  And  through  the  said  common 
streets  and  highways  going,  returning,  passing,  and  repassing,  and 
against  the  peace,  &c. 


Indictment  for       That  p.  Q,  late  of  &c  on  &c.  and  at  divers  other  days  and 

using  a  shop  in  a  times  then  before  at  &c,  in  a  certain  shop  of  him  the  said  P.  Q. 

market  as  a        situate  and  being  in  a  common  market  place  called  the  shambles, 

slaughter  bouse  fae  S9\$  market  being  a  common  passage  for  all  the  subjects  of  our 

for  killing  sheep  $^  J^ord  the  King,  with  their  goods,  chattels,  and  merchandizes, 

and  calves.  ^  ^  T^wm§  paa8>  ana*  repass,  at  their  free  will  and  pleasure,  did 

unlawfully  and  injuriously  kill  and  slay,  and  cause  to  be  killed  and 

slain,  six  sheep  and  two  calves,  and  the  excrements,  blood,  entrails, 

and  other  filth,  coming  from  the  said  sheep  and  calves,  did  then  and 

pn  the  said  other  days  and  times  respectively,  there  cause  and  permit 

to  lie  and  remain  m  the  said  shop  for  a  long  time,  to  wit,  for  the 

space  of  six  hours  on  each  of  those  days,  whereby  divers  filthy  and 

unwholesome  smells  and  stenches  from  the  excrement,  blood,  entrails, 

and  other  filth,  coming  from  the  sheep  and  calves  aforesaid,  then 

and  on  the  said  other  days  and  times  respectively,  there  did  arise, 

and  the  air  there  was  thereby  greatly  corrupted  and  infected",  to  the 

great  damage  and  common  nuisance  not  only  of  all  the  liege  subjects 

of  our  said  Lord  the  King  near  there  inhabiting  and  dwelling,  but 

also  of  all  other  the  liege  subjects  of  our  said  Lord  the  King,  in, 

by,  and  through,  the  said  common  market  and  passage,  going, 

returning,  passing,  repassing,  and  labouring,  and  against  the  peace, 

&c. 


*l    fHl'l    WJ 


Indictment  for  That  B.  B.  late  of  &c.  on  &c.  and  on  divers  ether  days  and 
laying  dung  near  times  between  that  day  and  the  day  of  the  taking  of  this  inquisition, 
a  public  street,  with  force  and  arms,  at  &c.  aforesaid,  to  wit,  in  a  certain  common 
whereby  the  air  and  public  highway  there,  called  Bishop's  Wharf,  unlawfully  and 
was  infected  aad  injuriously  did  put,  place,  and  leave,  and  caused  and  procured 
no Ted t7w)  **"    t0  be  put'  Placed>  and  left>  divers  larSe  quantities  of  dung  and 

(w)  Length  of  time,  it  is  universally  allowed,  will  not  justify  a 
nuisance  under  any  circumstances,  1  Russ.  C.  and  M.  305,  But 
length  of  time,  accompanied  by  particular  circumstances  of  public 
convenience  of  one  kind,  opposed  to  the  public  inconvenience  of 
another,  will  sometimes  go  a  great  way  in  making  both  judges  and 
jurors  very  loth  to  convict.    One  case  is  instanced  in  the  King  v. 
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filth,  whereby  divers  noxious  and  unwholesome  smells  from  the  said 
dung  and  filth  did  then  and  there  arise,  and  thereby  the  air  there 
became  and  was  greatly  corrupted  and  infected,  to  the  great  damage 
and  common  nuisance  not  only  of  all  the  liege  subjects  of  our  said 
Lord  the  King  inhabiting  and  residing  near  the  place  where  the  said 
dung  and  filth  was  so  put,  placed,  and  left  as  aforesaid,  but  also  of 
all  other  liege  subjects  of  our  said  Lord  the  King,  in,  by,  and 
through  the  said  highway,  and  near  the  place  aforesaid,  going, 
returning,  passing,  and  repassing,  and  against  the  peace,  &c. 


That  J.  B.  late  of  &c.  on  &c.    and  on  divers  other  days  and  Indictment  for 
times  between  that  day  and  the  day  of  the  taking  of  this  inquisition,  keeping  a  furious 
at  &c.  aforesaid,  near  unto  the  King's  common  nigh  way  there,  un-  do&  "/J11"1"!^ 
lawfully  did  keep,  and  still  doth  keep,  a  certain  large  dog,  of  a  near  h«hway- 
very  fierce  and   furious  nature,  and  the  said  dog,  on  &c.  and  on 
the  said  other  days  and  times,  at  &c.  aforesaid,  near  unto  the  said 
highway  there,  unlawfully  did  permit  and  suffer,  and  still  doth  per- 
mit and  suffer  to  go  unmuzzled,  and  at  large,  he  the  said  J.  B.  at  the 
said  several  days  and  times  well  knowing  the  said  dog  to  be  of  a 
very  fierce  and  savage  nature  and  disposition,  and  prone  to  bite, 
worry,  and  injure  all  persons  passing  and  repassing  on  the  said  high- 
way, by  reason  whereof  the  liege  subjects  of  our  said  Lord  the 
King,  on  the  said  &c.  at  &c.  aforesaid,  could  not,  nor  can  they  now 
go,  return,  pass,  and  labour  in  and  through  the  said  highway  there, 
without  great  hazard  and  danger  of  being  bit,  maimed,  and  torn  by 
the  said  dog,  and  losing  their  lives,  to  the  great  damage,  terror,  and 
common  nuisance,  &c.  and  against  the  peace,  &c. 


That  H.  D.  late  of  &c.  on  &c.  and  on  divers  other  days  and  times  Indictment  for 
between  that  day  and  the  day  of  the  taking  of  this  inquisition,  with  keeping  hogs 
force  and  arms,  at  &c.  near  the  dwelling  houses  of  divers  liege  subjects  ncar  a  Pu°lic 
of  our  said  Lord  the  King,  and  also  near  divers  public  streets  and  street* 
common  highways,  there  did  and  yet  doth  keep  divers,  to  wit,  six 
hogs ;  and  the  said  hogs  then  and  there  to   wit,  on   &c.  and  on 
the  said  other  days  and  times,   at  &c.  aforesaid,    unlawfully  and 
injuriously  did  feed,  and  yet  do  feed,  with  the  offal  of  fish,   and 
entrails  of  beasts,  and  other  filth,  by  reason  whereof  divers  noisome 
and  unwholesome  smells  and  stenches  during  the  time  aforesaid,  did 
from  thence  there  arise,  and  the  air  there  was  and  yet  is  thereby 
greatly  corrupted  and  infected,  to  the  great  damage  and  common 
nuisance,  &c.  and  against  the  peace,  &c. 


Smith,  4  Esp.  111.  and  another  is  continually  occurring  respecting 
the  subject  of  this  precedent ;  viz.,  dung,  fish,  sea  weed,  and  other 
descriptions  of  manure  deposited  for  short  periods  near  the  places 
where  they  are  collected,  in  order  to  be  taken  to  neighbouring  fields 
fpr  the  improvement  and  promotion  of  agriculture.  Large  quantities 
of  manure  are  frequently  collected  in  large  cities,  and  laid  in  heaps  on 
the  banks  of  canals  and  navigable  rivers,  for  conveyance  by  barges 
and  boats.  In  these,  and  such  like  instances,  the  general  benefit 
appears  to  counterbalance  the  local  inconvenience,  especially  if  the 
offensive  matter  remain  no  longer  on  each  occasion  than  the  neces- 
sity of  the  case  requires. 
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Indictmeut  for  That  R.  O.  late  of  &c.  on  &c.  and  on  divers  other  days  arid  times, 
knowingly  keep-  between  that  day  and  the  day  of  the  taking  of  this  inquisition,  lin- 
ing an  unruly  lawfully  did  keep  at  large,  and  still  doth  keep  at  large,  a  certain  bull, 
bull  in  a  field  of  a  very  fierce,  furious,  and  unruly  nature,  in  a  certain  open  field 
through  which  called  the  milking  pasture,  situate,  lying,  and  being  at  the  parish  of 
there  was  a  pub-  N.  in  the  said  county  of  M.  (the  same  field,  on  the  days  and^  times 
lie  footway.  aforesaid,  and  still  being,  in  the  possession  and  occupation  of  him,  the 
said  R.  O.)  aud,  that  before  and  at  the  time  of  committing  of  the 
offence  hereafter  mentioned,  there  was,  and  still  is,  a  certain  ancient 
common  and  public  footway,  leading  from  the  town  of  M.  in  the 
parish  aforesaid,  through  and  along  the  said  field,  towards  and  unto 
the  town  of  B.  in  the  same  county,  used  for  all  the  liege  subjects  of 
our  said  Lord  the  King,  to  pass  and  repass,  in,  through,  over,  and 
along  the  same  at  their  free  will  and  pleasure,  about  their  lawful 
affairs  and  business.  And  that  the  said  bull,  on  &c.  at  &c.  furiously 
ran  at,  to,  and  against  one  W.  T.  D.  a  liege  subject  of  our  said  Lord 
the  King,  then  passing  in  and  along  the  said  footway,  in  the  said 
field,  about  his  lawful  affairs  and  business ;  and  then  and  there,  with 
its  head  and  horns,  furiously  pushed  at,  cast  down,  and  prostrated 
the  said  W.  T.  D.  there.,  and  greatly  hurt,  bruised,  gored,  and 
wounded  the  said  W.  T.  D.  in  and  upon  the  left  shoulder  of  him  the 
said  W.  T.  D.  insomuch  that  his  life  was  greatly  despaired  of.  And 
the  jurors,  &c.  that  the  said  bull  afterwards,  to  wit,  on  &c. 
and  on  the  said  other  days  and  times  above  mentioned,  at  &c.  so 
being  in  the  said  field,  and  of  such  nature  as  aforesaid,  furiously 
ran  at,  and  after  divers  other  liege  subjects  of  our  said  Lord  the 
King,  then  passing,  and  repassing,  in  and  along  the  said  footway,  in 
the  said  field  there,  about  their  lawful  affairs  and  business,  and 
thereby  greatly  affrighted,  terrified,  and  alarmed  the  said  last  men- 
tioned subjects  and  divers  other  liege  subjects  of  our  said  Lord  the 
King,  on  the  days  and  times  aforesaid,  having  occasion  to  pass, 
and  repass,  in  and  along  the  said  footway,  in  the  said  field, 
could  not,  nor  can  they  now  pass  or  repass  in  and  along  the 
same  without  great  hazard  and  danger  of  being  torn,  gored,  and 
wounded  by  the  said  bull,  (he  the  said  R.  O.  on  the  said  days  and 
times  respectively  above  mentioned,  and  long  before,  and  still  well 
knowing  the  said  bull  to  be  of  such  fierce,  furious,  and  unruly  nature, 
and  accustomed  to  run  at  and  after,  and  injure  persons  passing  and 
repassing,  over,  through,  and  along  the  said  field  there,)  to  the  great 
terror  and  common  nuisance  of  all  the  liege  subjects  of  our  said  Lord 
the  King,  passing,  and  repassing,  in  and  along  the  said  footway,  in 
the  said  field  there,  and  against  the  peace,  &c. 


Indictmeut  for        That  on  &c.  £.  R.  ah  infant  of  tender  age,  to  wit,  about  the  age 
exposing  a  child  of  four  years,  was  infected,  ill,  and  sick  of  and  with  a  certain  conta- 
infected  with  the  gious  infectious,  and  dangerous  disease  and  sickness,  called  the  small 
small  pox  in        p0X,  at  &c.    And  that  M.  B.  the  wife  of  C.  B.  late  of  &c.  aforesaid, 
public  streets.(jr)  having  the  care  and  nurture  of  the  said  E.  R.  well  knowing  the  pre- 
mises aforesaid,  afterwards,  and  whilst  the  said  E.  R.  was  so  in- 
fected, ill,  and  sick  as  aforesaid,  to  wit,  on  &c.  aforesaid,  with  force 
and  arms,  at  &c.  aforesaid,  unlawfully  and  injuriously  did  take  and 

{x)  See  the  King  v.  Vantandillo,  4  M.  and  S.  73;  the  King  v. 
Sutton,  4  Burr.  2116  ;  the  King  v.  Barrett,  4  M.  and  S.  272. 
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carry  the  said  £.  R.  into  and  along  a  certain  open  public  street  and 
passage,  called  Market-street,  situate  in  the  parish  of  St.  John,  in 
the  town  of  N.  in  the  county  of  N.  aforesaid,  used  for  all  the  liege 
subjects  of  our  said  Lord  the  King  on  foot,  to  go,  return,  and  pass  in, 
along,  and  through,  in  which  said  public  street  and  passage,  there 
were  divers  liege  subjects  of  our  said  Lord  the  King,  and  near  unto 
and  by  divers  dwelling-houses,  habitations,  and  residences  of  divers 
liege  subjects  of  our  said  Lord  the  King,  then  there  dwelling,  in- 
fcabibiting,  and  residing,  and  unto  and  into  a  certain  common  high* 
way,  situate  and  beinff  in,  &c.  aforesaid,  used  for  all  the  liege  sub- 
jects of  our  said  Lord  the  King  on  foot,  and  with  horses,  coaches, 
carts,  and  carriages,  to  go,  return,  pass,  ride,  and  labour  in,  along, 
and  through,  and  in  and  along  which  said  common  highway  there, 
divers  liege  subjects  of  oiur  said  Lord  the  King  were  then  going, 
returning,  passing,  riding,  and  labouring,  and  amidst,  and  among 
divers  liege  subjects  of  our  said  Lord  the  King,  who  then  and  there, 
to  wit,  in  the  same  common  highway,  in  the  parish  and  county  afore- 
said, had  met  and  assembled  together;  and  that  the  said  M.  B.  after-* 
wards,  and  whilst  the  said  £.  R.  was  so  infected,  ill,  and  sick  as 
aforesaid,  to  wit,  on  &c.  and  on  divers  other  days  and  times,  be- 
tween that  day  and  the day  of in  the  same  year,    at 

&c.  aforesaid,  wrongfully  and  injuriously  did  take  and  carry  the  said 
E.  R.  into  and  along  the  aforesaid  open  and  public  street  and  passage 
ceiled,  &c*  and  near  unto  and  by  the  aforesaid  dwelling-houses,  habi- 
tations, and  residences  of  divers  liege  subjects  of  our  said  Lord  the 
King,  these  dwelling,  inhabiting,  and  residing,  and  also  near  unto 
aad  by  divers  liege  subjects  of  our  said  Lord  the  King,  in  the  said 
•pen  and  public  way  and  passage,  ou  &c.  and  on  the  said  other  days 
and  times  there  being,  to  the  great  and  manifest  danger  of  infecting 
with  the  said  contagious,  infectious,  and  dangerous  disease  and  sick- 
ness called  the  small-pox,  all  the  liege  subjects  of  our  said  Lord  the 
King,  who,  on  the  several  days  and  times  aforesaid,  were  in  and  near 
the  aforesaid  open  and  public  way  and  passage,  dwelling-houses, 
habitations,  residences,  and  common  highway,  and  who  had  not  had 
the  said  disease  and  sickness,  to  the  great  damage  and  common 
nuisance,  &c.  and  against  the  peace,  &c. 

And  the  jurors  &c.  that  the  said  M.  B.  well  knowing  that  the  said  Second  count. 
£.  R.  was  so  infected,  ill,  and  sick  as  aforesaid,  afterwards,  and 
whilst  the  said  £.  R.  was  so  infected,  ill,  and  sick,  to  wit,  on  the 
said,  &c.  and  on  divers  other  days  and  times  between  that  day  and 
the  said,  &c.  in  the  same  year,  with  force  and  arms,  at  &c.  aforesaid, 
unlawfully*  and  injuriously  did  take  and  carry  the  said  £.  R.  into  and 
along  the  aforesaid  open  public  way  and  passage,  called,  &c.  situate 
and  being,  &c.  and  near  unto  and  by  the  aforesaid  dwelling-houses, 
habitations,  and  residences  of  divers  liege  subjects  of  our  said  Lord 
the  King,  there  dwelling,  inhabiting,  and  residing,  and  also  near 
unto  and  by  divers  liege  subjects  of  our  said  Lord  the  King,  in  the 
said  open  public  way  and  passage,  on  &c.  and  on  the  said  other 
days  and  times  as  last  mentioned  there  being,  to  the  great  and 
and  manifest  danger  of  infecting  with  the  said  contagious,  infectious, 
and  dangerous  disease  and  sickness  called  the  smnll-pox,  divers  of 
the  liege  subjects  of  our  said  Lord  the  King,  who  on  the  said,  &c. 
and  on  the  said  divers  other  days  and  times  last  mentioned,  were  in 
the  said  open  and  public  way  and  passage,  and  who  dwelled, 
inhabited,  and  resided  there,  and  near  thereto,  and  who  were  liable 
to  take  the  said  disease  and  sickness;  to  the  great  damage  and  com- 
mon nuisance,  &c.  and  against  the  peace,  &c. 

u 
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§  18.     OFFICES NOT    ACCEPTING,    ABUSING,    OR 

NEGLECTING. 

1.  Refusing  to  accept  Offices. 

2.  Committing  Extortion,  Oppression,  or  Fraud  in  Offices. 

3.  Neglecting  the  Duties  of  Offices. 

Offence  of  re-  1.  Refusing  to  accept  offices. — The  refusal  to  accept 
Awing  to  accept  offices  which  parties  are  liable  to  serve,  and  to  which  they 
are  duly  appointed,  is  an  indictable  offence.  Thus  a  per- 
son duly  chosen  is  indictable  for  refusing  to  take  on  him- 
self the  office  of  constable  of  a  parish  which  he  in- 
habits ;  (y)  or  the  office  of  overseer  of  the  poor,(«)  or  any 
other  ministerial  office ;  but  notice  of  the  appointment 
must  be  first  given  him  ;  and  the  indictment  must  shew  the 
duty  he  has  violated,  by  setting  out  the  mode  in  which  he 
was  appointed,  and  how  he  became  liable  to  serve,  (a) 

Indictments. 

Indictment  That  at  the  general  quarter  session  of  the  peace  {here  insert  the 

against  a  person  caption  of  the  session),  one  A.  B.  of  the  parish  of  C.  within  the  hun- 
for  refusing  to  dred  of  O.  in  the  county  of  M.  aforesaid,  yeoman,  then  and  long 
take  upon  him-  before  being  an  inhabitant,  and  residing  in  the  said  parish  of  C. 
self  the  office  of  within  the  hundred  and  county  aforesaid,  and  an  able  and  proper 
chief  constable,  person  to  execute  the  office  of  chief  constable,  within  the  said  hun- 
being  duly  dred,  was  in  due  manner  elected  by  the  justices  above  named,  at  the 

elected  at  the  Bnme  session,  to  be  one  of  the  chief  constables  of  the  hundred  afore- 
quarter  sessions.  gai(^  in  the  rcom  ^  msteaa  0f  one  C.  D.  whereof  he  the  said  A.  B. 
afterwards,  to  wit,  on  the  same  day,  and  in  the  year  aforesaid,  at 
the  parish  aforesaid,  within  the  hundred  and  county  aforesaid,  had 
notice ;  nevertheless  the  said  A*.  B.  his  duty  in  that  behalf  not  re- 
garding, but  contriving  and  intending  wholly  to  neglect  to  serve  the 

said  office  of  chief  constable,  on  the  said  day  of in  the 

—  year  aforesaid,  and  continually  afterwards,  until  the  day  of  the 
taking  of  this  inquisition,  at  the  parish  aforesaid,  within  the  hun- 
dred and  county  aforesaid,  unlawfully,  wilfully,  obstinately,  and 
contemptuously  did  neglect  and  refuse  to  take  upon  himself  and  exe- 
cute the  said  office  of  chief  constable,  within  the  said  hundred  of 
O.  in  the  county  aforesaid;  to  the  great  hindrance  of  public  justice, 
and  against  the  peace,  &c. 


Indictment  for  That  on  &c.  at  a  court-leet  of  Sir  T.  L.  knight  and  baronet,  lord 
refusing  to  take  of  the  manor  of  H.  in  the  said  county  of  W.  then  held  in  and  for 
the  oath  of  coo-  the  said  manor  of  H.  before  P.  Q.  gentleman,  then  being  steward  of 
stable  of  a  the  said  court  of  the  said  Sir  T.  L.  lord  of  the  said  manor,  T.  0. 

nJ*nor»  *°  *h,eh  late  of  &c.  within  the  manor   aforesaid,  in  the  county  aforesaid, 


office  defendant 


! 


if)  The  King  v.  Harper,  5  Mod.  96. 
s)   The  King  v.  Jones,  2  Str.  114,5. 
(a)  The  King  v.  Harper,  6  Mod.  96. 
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baker,  according  to  the  custom  of  the  paid  manor,  was  duly  nomi-  was  duty  elected 
nated  and  elected  by  R.  R.,  S.  S.  &c.  (the  names  of  the  jurors)  the  at  a  court-leet, 
jury  then  and  there  duly  sworn  at  the  said  court-leet,  as  well  for  and  for  refusing 
our  said  Lord  the  King,  as  for  the  said  lord  of  the  said  manor,  to  be  sworn  into 
according  to  the  custom  of  the  said  manor,  one  of  the  constables  of  °.ffice»  atera  <*r- 
the  said  manor  of  EL  for  the  year  then  next  ensuing  (he  the  said  t,ficatc  from  the 
T.  O.  then  being  an  inhabitant  and  resident  of  and  within  the  said  ?te*ard  to  J* 
manor,  and  a  fit  person  to  be  so  nominated  and  elected,  and  a  per-  i™   ^  to  d    D°" 
son  liable    to  be  nominated  and  elected  to  the   said  office),    to 
wit,  at  &c. ;  and  that  afterwards,  to  wit,  on   &c.  at  the  parish 
aforesaid,  in  the  manor  and  county  aforesaid,  the  said  T.  O.  had 
notice  from  the    said   P.  Q.    so  being   steward  as  aforesaid,    of 
such  his  nomination  and  election  as  aforesaid ;  and  that  afterwards, 
to  wit,  on  &c.  at  &c.  aforesaid,  in  the  manor  and  county  aforesaid, 
the  said  P.Q.  then  being  such  steward  as  aforesaid,  did  certify  undei 
his  hand  and  seal  to  Sir  A.  H.  baronet,  and  the  Rev.  C.  S.  clerk, 
two  of  his  Majesty's  justices  of  the  peace,  assigned,  &c.  in  said 
county  of  W.  in  petty  sessions  assembled  at  K.  in  the  said  county 
of  W.  that  the  said  T.  O.  had  according  to  the  custom  of  the  said 
manor  been  appointed  at  a  court-leet,  held  in  and  for  the  said  manor 
of  H.  on  &c.  constable  of  the  said  manor  of  H.  whereupon  the 
said   Sir  A.   H.  baronet,   and  C.  S.  clerk,  the  justices  aforesaid, 
afterwards,  to  wit,  on  &c.  at  &c.  aforesaid,  did  make  and  issue 
a  certain    summons  under  their   hands  and  seals  directed  to  the 
constable  of  H.  aforesaid,  for  that  time  being,  thereby  requiring 
him  the  said  constable  forthwith   to  summon  the  said  T.  O.  to 
appear  before  them  the  said  Sir  A.  H.  baronet,  and  C.  S.  clerk,  being 
such  justices  as  aforesaid,  at  the  session-house  in  K.  aforesaid,   on 
&c.  by  one  of  the  clock  in  the  afternoon  of  the  same  day,  to  take 
the  oath  of  office  of  constable  for  the  said  manor  of  H.  so  being  no- 
minated and  elected  for  and  to  that  office  as  aforesaid;  and  the 
jurors,  &c.  do  further  present,  that  the  said  T.  O.  afterwards,  to 
wit,  on   &c.    at  &c.    aforesaid,  was  duly  summoned  by    X.  Y. 
then  being  such  constable  of  the  manor  of  H.  aforesaid,  to  appear 
before  the  said  Sir  A.  H.  baronet,  and  C.  S.  clerk,  being  such  jus- 
tices as  aforesaid,  at  the  said  session-house  in  K.  aforesaid,  on  &c. 
aforesaid,  by  one  of  the  clock  in  the  afternoon  of  that  day,  to  take 
the  oath  of  office  aforesaid,   according  to   the  tenor  of  the  said 
summons,  and  that  although  the  said  T.  O.  personally  appeared  be- 
fore the  said  Sir  A.  H.  baronet,  and  C.  S.  clerk,  on  the  day  and  at 
the  place  in  that  behalf  aforesaid,  according  to  the  summons  afore* 
said,  and  was  then  and  there  required  by  the  said  Sir  A.  H.  baronet, 
and  C.  S.  clerk,  to  take  the  said  oath  of  office,  of  constable  of  and 
for  the  said  manor  of  H.  according  to  the  nomination  and  election 
aforesaid,  yet  jthe  said  T.  O.  then  and  there,  to  wit,  on  &c.  at  &c. 
unlawfully,  wilfully,   obstinately,  and   contemptuously    did  refuse 
and  deny,  and  still  doth  refuse  and  deny,  to  take  the  said  oath  of 
office,  and  to  be  duly  sworn  in  the  said  office  of  constable,  of  and 
for  the  said  manor  of  H.  for  the  year  next  ensuing,  and  to  take 
upon  him  the  said  office  of  constable,  contrary  to  his  duty  in  that 
behalf,  to  the  great  hindrance  of  justice,  and  against  the  peace, 
&c. 


That  on  &c.  at  &c.  B.  C.  esq.  and  D.  E.  esq.  then  and  yet  being  Indictment  for 
two  of  the  justices  of  our  said  Lord  the  King,  assigned  to  keep  the  refusing  to  senre 

V  2 
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tbe  office  of 
overseer.  (&) 


Extortion. 


peace  of  our  said  Lord  the  King,  in  the  said  county  of  M.  and  also 
to  hear  and  determine  divers  felonies,  trespasses,  and  other  misde- 
meanors committed  in  the  same  county  (one  of  them  then  being  of 
the  quorum)  and  both  dwelling  near  the  said  parish  of  A.  in  the 
county  of  M.  aforesaid,  did  under  their  hands  and  seals  nominate 
and  appoint  F.  6.  late  of  &c.  .then  being  a  substantial  householder 
in  the  said  parish  of  A.  in  the  county  aforesaid,  to  be  Overseer  of 
the  poor  of  the  said  parish,  for  the  year  then  ensuing,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided.  And  that 
afterwards,  to  wit,  on  &c.  at  &c.  he  the  said  F.  G.  had  due  notice 
of  the  said  nomination  and  appointment,  and  was  duly  and  legally 
served  therewith ;  yet  he  the  said  F.  G.  of  the  parish  aforesaid, 
in  the  county  aforesaid,  yeoman,  on  the  said  —  day  of  ■  in 
the  year  aforesaid,  and  continually  afterwards,  until  the  day  of  the 
taking  of  this  inquisition,  during  all  which  time  he  the  said  F«  G. 
was  and  continued,  and  yet  is  an  inhabitant  and  householder  within 
the  same  parish,  in  the  county  aforesaid;  at  &c.  unlawfully,  ob- 
stinately, and  contemptuously  did,  and  yet  doth  neglect  and  refuse 
to  take  upon  himself  the  execution  of  the  said  office  of  overseer  of 
the  poor  of  the  said  parish  of  A.  in  the  said  county  of  M.  to  which 
he  was  so  nominated  and  appointed  as  aforesaid,  or  to  intermeddle 
or  act  therein ;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace,  &c. 

2.  Committing  extortion,  oppression,  or  fraud  in  office. — » 
Extortion  is  the  unlawful  taking  by  an  officer,  by  colour  of 
his  office,  any  money  or  thing  of  value  when  none  is  due; 
or  when  less  is  due ;  or  when  the  money  taken  is  not  yet 
due.(c)  Thus,  if  a  churchwarden  obtain  any  valuable 
thing  by  colour  of  his  office  ;  (d )  if  a  coroner  refuse  to 
take  an  inquisition  till  his  fees  are  paid  ;  (e)  if  an  under* 
sheriff  refuse  to  execute  process  till  he  has  received  his 
fees,  or  take  a  bond  for  them  before  execution  is  sued 
out ;  they  will  be  respectively  guilty  of  extortion.  At 
common  law,  this  offence  was  punishable  as  a  high  misde- 
meanor, by  fine,  imprisonment,  and  removal  from  office. 
The  statute  of  Westminster,  the  first  (3  Edw.  1.  c.  26.) 
which  is  in  affirmance  of  the  common  law,  declares  and 
enacts  that  it  shall  be  extortion  for  any  sheriff,  or  other 
minister  of  the  King,  whose  office  in  any  way  concerns 
the  execution  and  administration  of  justice  or  the  com- 
mon good  of  the  subject,  to  take  any  reward,  except  what 
he  receives  of  the  King ;  and  this  statute,  in  addition  to 
the  common  law  penalties,  provides  that  the  party  offend- 
ing shall  yield  twice  as  much  as  he  has  taken;  thereby 
giving  to  the  party  aggrieved  an  action  to  recover  double 


(A)  As  to  what  constitutes  a  householder  for  the  purpose  of  lia- 
bility to  serve  this  office,  see  The  King  v.  Poynder,  1  B.  and  C.  178. 
(c)  Co.  Lit.  368.  (d  )  The  King  v.  Byres,  1  Sid.  SOT. 

(<•)  3  Inst.  149. 
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the  value.  But  the  stated  and  known  fees  allowed  by  the 
courts  of  justice  to  their  officers  are  not  affected  by  this 
statute,  and  may  be  lawfully  claimed  as  of  right  by  the 
officers,  (f ) 

In  cases  of  extortion,  all  who  assist  in  making  or  en- 
forcing the  unlawful  demand  are  guilty  as  principals ; 
there  being  no  accessaries  in  offences  below  felony ;  and 
all  may  be  indicted  jointly,  (g)  The  indictment  must 
state  a  certain  sum  as  extorsively  taken ;  but  it  will  be 
supported  on  proof  of  any  less  or  greater  sum  being  so 
taken.  (A)  The  sessions  have  power  to  try  and  determine 
this  offence  by  the  express  words  of  their  commission,  (i) 

All  magistrates  guilty  of  exercising  the  powers  of  their 
office  corruptly,  to  the  injury  of  others,  are  liable  to  be  in- 
dicted or  proceeded  against  by  criminal  information ;  but 
they  are  not  so  liable  for  mere  error;  and  the  difficulty  of 
proving  a  corrupt  motive  renders  such  proceedings  gene- 
rally ineffectual. 

Indictments. 

That  A.  B.  late  of  &c.  on  &c.  then  being  one  of  the  constables  of  Indictment 
the  said  parish,  at.  &c.  did  take  and  arrest  one  C.  D.  by  colour  of  a  against  a  con- 
certain  warrant  called  a  bench  warrant,  which  he,  the  said  A.  B.  8table  for  ex- 
then  and  there  alleged  that  he  had  in  his  possession ;  and  that  the  said  tortjn&  and  ob* 
A.  B.  afterwards,  and  while  the  said  C.  D.  so  remained  in  his  cus-  toning  «j"ro*y 
tody  as  aforesaid,  on  &c.  at  &c.  unlawfully,  corruptly,  deceitfully,  "nd®r  c?lour  °* 
and  extorsively,  and  by  colour  of  his  said  office,  did  extort,  receive,  be^chTarrant. 
and  take  of  and  from  the  said  C.  D.  the  sum  of  two  guineas,  as  and 
for  a  fee  due  to  him  the  said  A.  B.  as  such  constable  as  aforesaid,  for 
the  obtaining  and  discharging  of  the  said  warrant,  as  he  the  said 
A.  B.  then  and  there  alleged  ;  whereas,  in  truth  and  in  fact,  no  fee 
whatever  was  then  due  from  the  said  C.  D.  to  the  said  A.  B.  as  such 
constable  in  that  behalf,  in  breach  of  the  duty  of  his  said  office  of 
constable,  and  against  the  peace,  &c. 


That  on  &c.  A.  B.  was  committed  to  the  common  gaol  of  the  county  Indictment 
of  M.  aforesaid,  by  virtue  of  a  certain  warrant  of  commitment  duly  against  a  gaoler 
made  by  C.  D.  esquire,  then  and  yet  one  of  the  justices  of  our  said  for  extortion. 
Lord  the  King,  assigned,  &c.  under  his  hand  and  seal,  bearing  date, 
&c.  and  directed  to  the  keeper  of  the  said  gaol,  by  which  said  war- 
rant of  commitment  the  said  keeper  was  required  to  receive  into  his 
custody  the  said  A.  B.  he  being  charged,  &c.  (recite  the  charge  in  the 
commitment,)  and  that  G.  H.,  keeper  of  the  said  gaol,  afterwards,  to 
wit,  on  &c.  at  &c.  did  receive  the  said  A.  B.  into  his  custody  in  the 


(f)  2  Inst.  210. 


[£)  The  King  v.  Loggen  and  another,  1  Stra.  75 ;  the  King  v. 
Atkinson,  2Ld.  Raym.  1248. 

(h)  The  King  v.  Burdett,  1  Ld.  Raym.  U9;  The  Bang  v.  Gill- 
ham,  6.  T.  JR.  267. 

(t)  The  King  v.  Loggen,  1  Stra.  75. 
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Second  count- 


said  gaol  there  situate,  for  the  cause  aforesaid,  and  him  the  said 
A.  B.  from  &c.  until  &c.  in  his  custody  in  the  said  gaol,  by  virtue 
of  the  said  warrant  of  commitment  had,  and  that  the  said  G.  H. 
late  of  &c.  being  such  keeper  of  the  said  common  gaol  of  the 
said  county  of  M.  as  aforesaid,  but  the  duty  of  his  office  in  that 
behalf,  and  the  laws  of  this  realm  in  no  wise  regarding,  afterwards, 
to  wit  on  the  said  &c.  at  &c.  unlawfully  and  unjustly  did  take  a 
reward  of  the  said  A.  B.  to  do  his  office,  (that  is  to  say,}  he 
the  said  G.  H.  did  then  and  there,  by  colour  of  his  said  office,  unlaw- 
fully and  unjustly  demand,  extort,  receive,  and  take  of  and  from  the 
said  A.  B.  the  sum  of  12*.  as  and  for  his  fee,  for  pretended  ease  and 
favour  towards  the  said  A.  B.  in  the  said  gaol,  during  the  time 
aforesaid,  whereas  in  truth  and  in  fact  the  said  G.  H.  was  not  en- 
titled to  the  said  sum  of  12*.  or  any  sum  of  money  whatsoever  from 
him  the  said  A.  B.  for  doing  his  said  office,  against  the  form  of  the 
statute,  &c.  and  against  the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  G.  H.  being  keeper  of  the  com- 
mon gaol  of  the  said  county  of  M.  as  aforesaid,  on  &c.  at  &c.  in  the 
said  gaol  there  situate,  did  receive  one  A.  B.  by  virtue  of  a  certain 
warrant  of  commitment  duly  made  by  the  said,  C.  D.  Esq.  in 
that  behalf,  and  he  the  said  G.  H.  the  said  A.  B.  from  the  day 
and  year  last  aforesaid,  until  &c.  in  his  custody  in  the  said  gaol 
there  had.  And  the  jurors,  &c.  that  the  said  G.  H.  afterwards,  to 
wit,  on  &c.  at  &c.  unlawfully,  and  unjustly,  by  colour  of  his 
said  office,  did  demand,  extort,  receive,  and  take  of  and  from  the 
said  A.  B.  the  sum  of  12*.  as  and  for  his  ease  and  favour  towards  the 
said  A.  B.  in  the  said  gaol,  during  the  time  aforesaid,  whereas  in 
truth  and  in  fact  there  was  no  fee  or  sum  of  money  whatsoever  due 
from  the  said  A.  B.  to  the  said  G.  H.  in  that  behalf,  in  contempt,  &e. 
and  against  the  peace,  &c. 


Indictment 
against  a  toll- 
collector  for  ex- 
torting toll  from 
a  person  who 
bad  compound* 
ed.(j) 


That  O.  B.  late  of  &c.  labourer,  by  colour  of  being  collector  and 
receiver  of  the  monies  and  tolls  at  a  certain  turnpike  or  toll-bar  gate, 
situate  in  &c.  aforesaid,  on  &c.  with  force  and  arms,  at  &c.  aforesaid, 
unlawfully,  extorsively  and  deceitfully,  and  of  his  own  wrong,  ex- 
torted, exacted,  asked,  demanded,  and  received  of  one  A.  Z.  husband-' 
man,  the  sum  of  one  shilling  and  sixpence,  for  a  cart  and  two 
horses,  that  is  to  say,  six  pence  for  a  cart,  and  sixpence  for  each  of 
two  horses  then  and  there  drawing  the  said  cart  belonging  to  him  the 
said  A.  Z.  for  permitting  the  same  to  pass  through  the  said  turnpike 
or  toll-bar  gate,  under  colour  and  pretence  that  the  said  A.  Z.  had  neg- 
lected to  take  out  and  obtain  from  him  the  said  O.  B.  such  a  ticket 
or  certificate  of  composition,  and  exemption  from  toll,  as  is  permitted 
by  a  certain  act  of  parliament  passed  in  the  thirty-sixth  year  of  the 


(j)  Two  observations  particularly  apply  to  this  precedent :— • 
1st.  That  stat.  3  £dw,  1.  c.  26.  was  only  in  affirmance  of  the  com- 
mon law,  and  therefore  all  public  officers,  properly  so  called,  whether 
mentioned  in  that  statute  or  not,  seem  to  be  subject  to  indictments  for 
extortion ;  Dalt.  c.  41 ;  1  Russel,  C.  and  M.  144. 

2d.  That  the  question  of  exempt,  or  not  exempt,  from  toll  of  a 
turnpike  gate  cannot  be  tried  on  an  indictment  of  a  bar-keeper  for 
extortion :  the  general  right  to  take  not  having  been  denied,  nor  the 
ground  of  exemption  notified ;  The  King  v.  Hamly,  4  Campb.  379* 


OFFICES.  291 

reign  of  his  late  Majesty  King  George  the  Third,  intituled  {here  «»- 
sert  the  title  of  the  act);  whereas  in  truth  and  in  fact  he  the  said 
A.  Z.  had  taken  and  obtained  from  the  said  O.  B.  and  was  then  in 
possession  of,  such  ticket  or  certificate  of  composition  and  exemption 
as  aforesaid,  signed  with  the  name  of  the  said  O.  B.  and  dated 
{here  set  out  the  date  to  show  that  it  was  within  the  terms  of  the  act);  as 
in  the  said  mentioned  act  is  specified,  against  the  peace,  &c. 


That  on  &c.  at  &c.  P.  Q.  esquire,  then  being  one  of  the  justices  Indictment 
of  our  Lord  the  King,  assigned,  &c.  did  make  his  certain  warrant  Against  a  justice 
in  writing  under  his  hand  and  seal,  directed  to  all  constables  and  for  causing  a 
peace  officers  of  the  same  county,  and  especially  to  C.  B.  for  that  person  to  !>e 
purpose,  thereby  requiring  them,  and  every  of  them,  upon   sight  taJfen  aiM) im" 
thereof,  to  take,  &c.  {here  set  forth  the  warrant)  which  said  warrant,  Prisone<1  in  a# 
afterwards,  to  wit,  on  &c.   at  &c.  aforesaid,  was  delivered  to  the  1"*^ of  whlcn 
said  C.  B.  to  be  executed  in  due  form  of  law.    And  that  on  &c.  at    .  bad  7*?*" 
&c.  one  H.  H.  of  D.  in  the  said  county  of  S.,  labourer,  was  appre-  Illzance•  v  ' 
hended  and  taken  into  custody,  by  the  said  C.  B.  (who  then,  and 
for  a  long  time  both  before  and  afterwards,  was  one  of  the  constables 
of  D.   aforesaid)  and  by  the  said  C.  B.   carried  and  conveyed  in 
custody  before  the  said  P.  Q.  being  such  justice  as  aforesaid,  at  his 
then  dwelling-house,  situate  and  being  at  D.  &c.  and  there,  to  wit, 
at  D.  aforesaid,  examined  by  the  said  P.  Q.  so  being  such  justice 
as  aforesaid,  touching  and  concerning  a  certain  misdemeanor,  sup- 
posed to  have  been  then  lately  committed  and  done  by  the  said 
H.  H.  (by  unlawfully  committing  a  trespass  upon  the  premises  of 
one  X.  Y.  of  D.  aforesaid),  and  the  said  H.  H.  was  then  and  there 
charged  and  accused  before  the  said  P.  Q.  being  such  justice  as 
aforesaid,  with  having  committed  the  said  supposed  offence:  and 
the  jurors  aforesaid,  &c.  that  the  said  P.  Q.  being  such  justice  as 
aforesaid,   wrongfully,   unjustly,    wickedly,    and  maliciously   con- 
triving and  intending  to  hurt,  injure,  oppress,  aggrieve,  and  pre- 
judice  the  said  H.  H.  in  this  respect,   and  to  put  him  to  great 
charges  and  expences  of  his  money,  wholly  to  ruin  him,  on  &c.  at  &c. 
aforesaid,  after  the  said  examination  of  the  said  H.  H.  of,  upon,  and 
concerning  the  premises  aforesaid,  ordered  and  directed,  that  the  said 
H.  H.  should  enter  into  a  certain  recognizance  with  two  sureties  for 
his  persona]  appearance  at  the  next  general  quarter  session  of  the  peace 
of  our  said  Lord  the  King,  to  be  held  in  and  for  the  said  county  ot- 
to answer  the  said  charge :  and  because  he  the  said  H.  H.  did  not, 
and  could  not  conveniently,  find  such  sureties  as  aforesaid,  he  the 
said  P.  Q.  so  being  such  justice  as  aforesaid,  further  wrongfully, 
unjustly,  wickedly,   and  maliciously  contriving  and  intending  to 
hurt,  injure,   oppress,   aggrieve,  and  prejudice  the  said  H.  H.  as 
aforesaid,  then  and  there  to  wit,  on  &c.  at,  &c.  aforesaid,  wrong- 
fully,   unjustly,   and    maliciously,    against   the   will   of   the  said 
H.  H.  and  contrary  to  the  laws  of  this  realm  (by  virtue  and  colour 
of  a  certain  warrant  of  commitment  for  that  purpose  made,  under 

(k)  Although  the  more  usual  course  to  attempt  obtaining  redress 
against  magistrates  is  by  criminal  information,  or  by  action,  yet 
as  there  are  cases  in  which  it  may  be  advisable  at  once  to  indict^ 
this  and  the  following  precedent  are  here  inserted.  } 
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the  hand  and  seal  of  bhn  the  said  P.  Q.  being  such  justice  at  afore- 
said), committed  the  said  H.  H.  a  prisoner,  to  a  certain  prison 
called  the  house  of  correction,  situate  at  &c  aforesaid,  to  be  there 
safely  kept,  until  he  the  said  H.  fit.  should  enter  into  such  recogni- 
zance with  sureties  as  aforesaid,  and  until  he  should  be  further 
examined  concerning  the  premises;  and  then  and  there  ordered, 
directed,  and  commanded  the  then  keeper  of  the  said  prison  to  keep 
the  said  H.  H.  under  close  confinement  in  the  said  prison,  until  the 
said  then  next  general  quarter  session  of  the  peace  for  the  said 

county  of or  until  he  should  enter  into  such  recognizance  with 

sureties  as  aforesaid.  And  the  jurors,  &c.  that  the  said  P.  Q.  being 
such  justice  as  aforesaid,  by  virtue  and  under  colour  of  tile  said 
•warrant,  order,  and  direction,  did  on  the  said  &c.  and  for  -a  long 
time,  to  wit,  for  the  space  of  forty-seven  days  then  next  following, 
at  &c.  aforesaid,  wrongfully,  wickedly,  malieiously,  and  unjustly 
cause  and  procure  the  said  H.  H.  to  be  closely  confined  and  impri- 
soned in  the  said  prison,  to  wit,  at  &c.  aforesaid,  %  hereby  the 
said  H.  H.  during  all  that  time,  underwent  and  suffered  great  pa%a, 
and  hardship,  and  was  deprived  of  his  liberty,  and  was  put  to  great 
ofaarges  and  ^xpences,  in  and  about  die  obtaining  bis  release  and 
discharge  from  such  commitment  and  imprisonment,  contrary  to  the 
duty  gf  the  said  Pr  Q  as  such  justice  as  aforesaid,  and  against  the 
peace,  Sec. 


mlictment  That  B.  B.  late  of  &c.  and  G.  I.   late  of  &c.  on  Ac.  and  long 

gainst  justices  before,  were  and  continually  from  thence  hitherto  have  been,  and 
or  partiality  in  ^j]  are  justices  of  our  said  Lord  the  King,  assigned,  &c.  and  acting 
erasing  to  grant  ^  a  (Cfif|ain  division,  in  the  said  county  of  N.  commonly  caBed  the 
k  leense.  ^  division  then  in  which  said  division  the  parish  of  M.  in  the  said 

county  of  N,  was  and  now  is  situate.  And  the  jurors,  &c.  do  further 
present,  that  on  &c  aforesaid,  at  M.  in  the  said  county  of  N.  a  general 
meeting  of  the  justices  of  our  said  Lord  the  King,  assigned,  Sec 
acting  in  and  for  the  said  division  of  the  said  county,  in  which  the 
parish  of  M.  then  was  and  is  situate  as  aforesaid,  was  duly  sum- 
moned for  the  purpose  of  licensing  persons  to  keep  common  inns 
and  alehouses,  within  the  said  division,  and  that  the  same  was  duly 
and  lawfully  hoiden  in  pursuance  of  such  summons,  and  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  by  and 
before  the  said  B.  B.  and  G.  I.  acting  for  the  division  and  county 
aforesaid,  and  as  such  justices  as  aforesaid,  none  others  of  the  jus* 
tices  of  the  county  of  N.  aforesaid  being  then  and  there  present. 
And  the  jurors,  &c.  that  one  P.  R.  being  a  person  of  good  fame 
and  of  sober  life  and  .conversation,  and  being  then  and  there 
desirous  of  keeping  a  common  inn  or.  alehouse,  in  a  certain  house, 
situate  and  being  within  the  said  parish  of  M.  in  the  said  county  of 
N.  and  within  the  division  .aforesaid,  commonly  called  and  known 
by 'the  name  or  sign  of  the  Red  Lion,  in  which  said  house  the  trade 
and  business  of  a  victualler  was  then,  and  had  been  during  four 
preceding  years  continually  carried  on,  under,  and  by  virtue  of 
certain  licenses  before  then  for  that  purpose  duly  granted  unto  the 
•aid  P»  R.  And  he  the  said  P.  R.  did  then  and  there  at  the  said 
general  meeting  apply  to  the  said  B.  B.  and  G.  I.  justices  as  afore- 
said, to  grant  to  him  the  said  P.  R.  a  license  to  keep  a  common  inn 
or  alehouse  in  the  said  house  so  called  and  known  by  the  name  or 
sign  of  the  Red  Lion  as  aforesaid,  for  the  space  of  one  year,  to 
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commence  on  &c.  Aforesaid,  and  did  then  and  there,  at  the  said 

Smeral  meeting,  being  thereunto  requested,  produce  to  and  before 
e  said  justices,  sp  then  and  there  met  for  the  purpose  of  granting 
such  licences  as  aforesaid,  a  certificate  under  the  hands  of  the  Rev. 
C.  L.  clerk,  minister  of  the  church  of  the  said  parish  of  M.  of  A.  B. 
churchwarden  of  the  said  church  and  parish  of  M.  and  also  of  C.  D. 
and  JE.  F.  overseers  of  the  poor  of  the  said  parish  of  M.  and  of 
twelve  then  reputable  and  substantial  householders,  and  inhabitants 
of  the  said  parish  of  M.  in  which  the  said  house  for  which  such 
license  was  so  applied  for  by  the  said  P.  R.  as  aforesaid,  was  and 
is  so  .situate  as  aforesaid,  of  his  the  said  P.  R.'s  being  a  person  of 
good  feme  and  sober  life  and  conversation,  and  the  said  P.  R.  was 
then  and  there  ready  to  enter  into  a  recognizance,  with  sufficient 
Sureties  for  the  maintenance  of  good  order  and  rule  within  the  same 
house,  pursuant  to  the  statute  in  such  case  made  and  provided. 
And  the  jurors,  &c.  do  further  present,  that  the  said  B.  B.  and  G.  I.  so 
being  such  justices  as  aforesaid,  and  acting  as  aforesaid,  not  regard- 
ing their  duty  as  such  justices,  but  wrongfully  and  maliciously  and 
corruptly  intending  to  oppress,  injure,  hurt,  and  aggrieve  the  said 
P.  K.  by  colour  of  their  said  offices  of  justices  of  the  peace  as  afore- 
said, did  then  and  there  at  the  said  meeting  so  held,  on  the  said, 
&c.  at  &c.  aforesaid,  corruptly,  maliciously,  and  unjustly,  and 
without  any  lawful  or  reasonable  cause  whatsoever,  and  from 
motives  of  private  partiality  and  favour  unto  and  towards  one  X.  Y. 
the  then  keeper  of  a  certain  other  alehouse,  situate  in  the  division 
aforesaid,  that  is  to  say,  a  certain  common  ale  or  victualling-house, 
then  kept  by  the  said  X.  Y.  situate  in  &c.  aforesaid,  in  the  said 
division,  commonly  called  and  known  by  the  name  or  sign  of  the  B. 
Arms,  refuse  to  grant  to  the  said  P.  R.  the  said  license,  so  by  him 
applied  for  as  aforesaid,  and  did  then  and  there  corruptly,  mali- 
ciously, and  unjustly,  prevent  and  hinder  such  license  from  being 
granted  to  the  said  P.  R.  in  breach  and  violation  of  tbe  duty  of  the 
said  B.  B.  and  G.  I.  as  such  justices  as  aforesaid,  and  against  the 
peace,  &c.  (/) 

3.  Neglecting  the  duties  of  a  public  office. — All  wilful  or  what  non- 
gross  neglects  of  duty  in  public  officers,  especially  where  ^^^in'offi* 
the  neglect  operates  as  a  hindrance  of  public  justice,  are  cen  indictable, 
indictable  offences ;  and  where  a  duty  is  cast  on  a  body  of 
several  persons,  and  all  neglect  it,  each  is  individually 
liable  to  prosecution  and  punishment,  (m)    A  coroner  is 
liable  to  indictment  for  refusing  to  take  an  inquisition  on 
a  dead  body;  or  for  corruptly  inducing  a  jury  to  find  an 


(I)  The  discretion  with  which  magistrates  are  invested,  with 
respect  to  licenses,  and  the  presumption  always  raised  in  their 
favour,  render  it  peculiarly  difficult  to  substantiate  any  charge  of 
corrupt  motive  in  granting  or  withholding  them.  Many  precedents 
of  informations  and  indictments  on  this  subject  are  dispersed  through 
the  books  of  practice.  The  precedent  given  above  is  taken  from  an 
indictment  preferred  in  a  case  the  nature  of  which  may  be  collected 
from  its-allegations,  and,  iti  this  instance,  was  sustained  by  proof 
and  followed  hy  conviction. 

(m)  The  King  v.  Holland,  6  T.  R.  607. 
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Indictment 
against  a  con- 
stable for  ne- 
glecting to  exe- 
cute a  justice's 
warrant  for  tl  e 
apprehension  of 
a  person. 


erroneous  verdict ;  (n)  a  constable  is  liable  for  neglecting 
to  apprehend  an  offender,  or  to  make  hue  and  cry  after 
him ;  (o)  and  an  overseer  is  liable  for  wilfully  neglecting  to 
provide  for  the  poor;  (p)  refusing  to  render  his  accounts,(y) 
neglecting  to  make  a  rate  to  reimburse  constables  under 
14  Car.  2.  c.  14;  (r)  and  for  refusing  to  receive  a  pauper 
sent  under  a  legal  order  of  removal,  (s)  Whether  an  in- 
dictment in  ordinary  cases  will  lie  against  an  overseer  for 
not  relieviug  a  pauper,  when  no  order  has  been  made  for 
his  relief,  seems  doubtful ;  (I)  but  there  is  no  doubt  that 
he  would  be  indictable  for  refusing  in  cases  of  pressing 
emergency;  or  for  neglecting  to  provide  necessary  food 
and  medical  attendance  for  the  paupers  in  his  actual 
charge,  (m)  And  if  an  overseer  receive  from  the  reputed 
father  of  a  bastard  child,  born  within  the  parish,  money, 
as  a  composition  for  the  maintenance  of  the  child,  he  is 
liable  to  an  indictment  for  fraudulently  omitting  to  give 
credit  for  this  sum  in  his  accounts,  although  the  contract 
was  wholly  illegal,  and  the  money  might  have  been  reco- 
vered back  in  an  action  by  the  party  who  paid  it.  (y) 

Indictments, 

That  heretofore,  to  wit,  on  &c.  W.  N.  esq.  then  and  still  being 
one  of  the  justices  assigned,  &c.  did  make  a  certain  warrant  in 
writing  under  his  hand  and  seal,  bearing  date  on  &c.  directed  to 
the  constable  of  the  parish  of  G.  in  the  county  of  D.  thereby  in  his 
Majesty's  name  charging  and  commanding  the  said  constable  that, 
&c.  {here  set  forth  the  warrant),  which  said  warrant  afterwards,  to 
wit,  on  &c.  at  &c.  aforesaid,  was  duly  endorsed  for  execution  by 
and  in  the  name  of  X.  Y.  esq.  then  being  mayor  and  one  of  his  Ma- 
jesty's justices  of  the  peace  in  and  for  the  borough  of  D.  in  the  said 
county  of  D.  and  which  said  warrant  so  endorsed,  afterwards,  to 
wit,  on  &c.  at  &c.  was  delivered  to  T.  O.  late  of  &c.  then  and  still 
being  constable  of  the  said  parish  of  G.  in  the  county  aforesaid,  in 
due  form  of  law  to  be  executed ;  and  the  said  T.  O.  was  then  and 
there  required  to  execute  the  same  by  bringing  the  body  of  the  said 
£.  R.  before  the  said  W.  N.  at  the  time  and  place  and  for  the  pur- 
pose in  the  said  warrant  mentioned.    And  the  jurors,  &c.  that  al- 


(n)  The  Court  of  K.  B.  lately  granted  an  information  against  a 
coroner  of  Salop,  for  misconduct  in  taking  an  inquisition  of  death,  on 
which  he  was  convicted. 

o)   The  Queen  v.  Wyatt,  1.  Seek.  381. 

p)  Tawnev's  case,  2  Nolan,  476. 

*q\  The  Kmgv.  Commings,  5  Mod.  179. 

r)  The  King  v.  Barlow,  2  Salk.  609. 
[s)    The  King  v.  Davis,  Say.  163. 

t }  The  King  v.  Meredith  and  Turner,  Russ.  and  Ry.  46. 

^in  The  King  v.  Booth,  Russ.  and  Ry.  47.  n.  (a.) 

v)   The  King  v.  Martin,  2  Campb.  268. 
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though  the  said  T.  O.  could  and  might  and  ought  to  have  executed 
the  said  warrant  accordingly,  the  said  T.  O.  so  being  constable  of 
the  said  township  of  G.  in  the  county  of  D.  aforesaid,  not  regarding 
the  duty  of  his  said  office,  did  not,  nor  would  execute  the  said 
warrant  as  aforesaid,  or  otherwise,  howsoever,  but  unlawfully, 
wilfully,  obstinately,  and  contemptuously  neglected  and  refused  so 
to  do,  and  therein  failed  and  made  default,  to  the  great  hindrance 
of  public  justice,  in  contempt,  &c.  to  the  evil,  &c.  and  against  the 
peace,  &c.  (w) 

That  E.  H.  late  of  &c.  within  the  liberty  of  St.  A.  in  the  county  Indictment 
of  H.  single  woman,  on  &c.  at  &c.  within  the  liberty  aforesaid,  in  against  a  consta- 
the  county  aforesaid,  in  her  proper  person,  came  before  J.  K.  esq.  We  for  refusing 
then  being  one  of  the  justices  of  our  said  Lord  the  King,  assigned ,0  a*d  and  M9isl 
to  keep  the  peace  of  our  said  Lord  the  King,  within  the  liberty  a,!l£j}er» when 
aforesaid,  in  the  county  aforesaid,  and  also  to  hear  and  determine  ^  °&9  *°  *** 
divers  felonies,  trespasses,  and  other  misdemeanors  committed  within  JJ*  a  per" 
the  same  liberty,  and  then  and  there  the  said  £.  H.  before  the  said 
J.  K.  the  justice  aforesaid,  did  swear  and  give  her  examination  in 
writing,  to  the  purport  and  effect  following  (that  is  to  say),  {here 
recite  the  material  part  of  the  examination),  as  in  and  by  the  said 
examination,  relation  being  thereunto  haa,  may  and  doth  more 
fully  and  at  large  appear.  And  that  he  the  said  J.  K.  the  justice 
aforesaid,  did  thereupon  afterwards,  to  wit,  on  &c.  within  the 
said  liberty,  in  the  county  aforesaid,  in  due  form  at  law,  make 
and  issue  a  certain  warrant,  under  his  hand  and  seal,  bearing  date 
the  same  day  and  year  aforesaid,  directed  to  all  constables  and 
others  his  Majesty's  officers  of  the  peace  for  the  said  liberty,  and 
also  particularly  directed  to  P.  Q.  specially  appointed  to  execute  the 
said  warrant,  thereby  and  therein  commanding  them  and  every  of 
them  upon  sight  thereof,  to  take,  &c.  (here  set  out  the  warrant), 
which  said  warrant  was  then  and  there  delivered  by  the  said  J.  K. 
the  justice  aforesaid,  to  the  said  P.  Q.  one  of  the  constables  of  the  said 
parish  of  St.  P.  within  the  liberty  aforesaid,  in  the  county  aforesaid, 
specially  appointed  to  execute  the  same,  as  aforesaid,  and  that  he  the 
said  P.  Q.  afterwards,  to  wit,  on  &c.  at  &c.  did  apply  to  T.  B.  one 
of  the  constables  of  the  said  last-mentioned  parish,  within  the  said 
liberty,  for  assistance  to  apprehend  and  take  the  said  Y.  Z.  in  pur- 
suance of  and  according  to  the  said  warrant  so  as  aforesaid  directed 
to  him  the  said  P.  Q.  and  also  to  all  other  constables  of  the  said 
liberty,  and  did  then  and  there  show  the  said  warrant  to  the  said 
T.  B.  and  in  the  name  of  our  said  Lord  the  King  did  then  and 
there  require  and  command  the  said  T.  B.  to  aid  and  assist  him  the 
said  P.  Q.  in  the  apprehending  and  taking  of  the  said  Y.  Z.  in  said 
warrant  named,  pursuant  to  the  said  warrant.  And  the  jurors,  &c. 
that  the  said  T.  B.  late  of  the  said  parish  of  St.  P.  within  the  liberty 
of  St.  A.  in  the  county  of  H.  aforesaid,  yeoman,  so  as  aforesaid, 
being  one  of  the  constables  of  the  said  parish  of  St.  P.  and  well 
knowing  the  premises  aforesaid,  but  the  duty  of  his  said  office  in 
that  behalf  in  no  wise  regarding,  afterwards,  that  is  to  say,  on  &c. 
at  &c.  within  the  said  liberty,  in  the  county  aforesaid,  unlawfully, 


(ur)  The  33  Geo.  3.  gives  a  summary  jurisdiction  to  justices  to 
punish  parish  officers  for  neglect  of  duty,  but  that  remedy  does  not 
supersede  thejancient  one* by  indictment;  see  ante,  p.  125. 
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wilfully,  obstinately,  and  contemptuously  did  neglect  and  refuse  to 
aid  and  assist  the  said  P.  Q.  in  the  apprehending  and  taking  of  him 
the  said  Y.  Z.  pursuant  to  the  said  warrant,  as  he  the  said  T.  B. 
by  virtue  of  his  said  office  of  constable  according  to  law  should  and 
ought  to  have  done,  to  the  great  hindrance  of  public  justice,  and 
against  the  peace,  &c. 
Second  count.  And  the  jurors,  &c.  that  on  &c.  P.  Q~  one  of  the  constables  of  the 
said  parish  of  St.  P.  within  the  said  liberty  of  St.  A.  in  the  county 
of  H.  aforesaid,  at  the  parish  of  St.  P.  within  the  liberty  aud  county 
aforesaid,  had  in  his  custody  a  certain  warrant  then  lately  before, 
in  due  form  of  law  made  and  issued  by  the  said  J.  K.  esq.  and  then 
one  of  the  justices  of  our  said  Lord  the  King,  assigned  to  keep  the 
peace,  in  the  said  liberty,  in  the  said  county  of  H.  and  also  to  hear 
and  determine  divers  felonies,  &c.  committed  within  the  same  liberty, 
under  his  hand  and  seal,  bearing  date  the  day  and  year  aforesaid, 
and  directed  to,  &c.  {here  go  on  with  the  direction  and  purport  of  the 
warrant  as  in  first  count),  and  that  he  the  said  P.  Q.  after- 
wards, to  wit,  on  the  day  and  in  the  year  last  aforesaid,  at  the 
parish  of  St.  P.  within  the  liberty  and  county  aforesaid,  did  show 
the  said  warrant  to  the  said  T.  B.  one  of  the  constables  of  the  parish 
last  aforesaid,  and  did  then  and  there,  in  the  name  of  our  said  Lord 
the  King,  command  and  require  the  said  T.  B.  to  aid  and  assist  him 
the  said  P.  Q.  in  the  apprehending  and  taking  of  the  said  Y.  Z.  in 
the  said  warrant  named ;  nevertheless  the  said  T.  B.  so  being  one 
of  the  constables  of  the  parish  last  aforesaid,  within  the  said  liberty, 
in  the  county  aforesaid,  to  aid  and  assist  the  said  P.  Q.  in  that 
behalf,  then  and  there  unlawfully,  wilfully,  obstinately,  and  con- 
temptuously did  neglect  and  refuse,  to  the  great  hindrance'  of 
public  justice,  and  against  the  peace,  &c. 


Indictment  That  on  &c.  one  A.  B.  at  &c.  was  brought  before  O.  D.  esquire, 

against  a  bead-  then  and  yet  one  of  the  justices  of  our  said  Lord  the  King  aforesaid, 
borough  for  to  keep  the  peace  in  the  county  aforesaid,  and  also  to  hear  and  de- 
refusing  to  con-  termine  divers  felonies,  trespasses,  and  other  misdemeanors,  com- 
rey  a  person  to  mitted  in  the  same  county,  and  the  said  A.  B.  was  then  and  there 
gaol  committed    charged  before  the  said  O.  D.  the  said  justice  aforesaid,  upon  the 

i1»Vbm»  oath  of  one  F#  G'  for  violentlv  assaulting  and  beating  her,  against 

re9Ce'  the  peace  of  our  said  Lord  the  King,  and  thereupon  and  because  the 

said  A.  B.  did  then  and  there  refuse  to  find  sureties  before  the  said 
O.  D.  the  justice  aforesaid,  for  bis  personal  appearance  at  the  then 
next  general  quarter  session  of  the  peace,  to  be  bolden  in  and  for 
the  said  county,  to  answer  the  said  offence,  he  the  said  O.  D.  did 
then  and  there  in  due  form  of  law  make  a  certain  warrant  under  his 
hand  and  seal,  bearing  date  the  day  and  year  aforesaid,  directed 
&c.  (here  recite  the  material  part  of  the  commitment),  which  said 
warrant  afterwards,  to  wit,  on  &c.  at  &c.  was  delivered  to 
one  L.  M.  then  being  one  of  the  headboroughs  of  the  said  parish, 
then  and  there  having  the  said  A.  B.  in  his  custody  for  the  said 
cause,  and  the  said  L.  M.  was  then  and  there  required  and  com- 
manded by  the  saidO.  D.  the  justice  aforesaid,  immediately  to  con- 
vey the  said  A.  B.  to  the  said  gaol,  and  to  deliver  the  said  A.  B.  to 
the  keeper  thereof,  together  with  the  said  warrant.  Nevertheless 
the  said  L.  M.  late  of  &c.  the  duty  of  bis  said  office  of  head- 
borough  in  no  wise  regarding,  afterwards,  to  wit,  on  &c.  at&c. 
unlawfully,  obstinately,  and  contemptuously,  did  neglect  and  refuse 
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to  convey  the  said  A.  B.  to  the  said  gaol,  and  to  deliver  him,  to* 

f ether  with  the  said  warrant,  to  the  keeper  thereof,  as  he  the  said 
i.  M.  by  virtue  of  his  said  office  according  to  law,  should  and 
Ought  to  have  done,  to  the  great  hindrance  of  public  justice,  and 
against  the  peace,  &c. 


The  jurors,  &c.  that  on  &c.  at  &c.  one  S.  F.  fell  into  a  copper  of  Indictment 
boiling  soap,  by  means  whereof  he  the  said  S.  F.  was  mortally  against  the 
scalded,  and  then  and  there  languished,  and  languishing,  did  live  churchwardens 
until,  &c.  on  which  said  day  the  said  S.  F.   of  the  said  scalding,  at  of  »  parwb  for 
&c.  died,  and  that  the  body  of  S.  F.  then  and  there  lay  dead.    And  not  ending  to 
the  jurors,  &c.  that  A.  B.  late  of  &c.  and  C.  D.  late  of  &c.  then  kroner  to  take 
being  the  churchwardens  of  the  said  parish  of  F.  in  the  said  county  of  *n  ,nhquJJ[JODf 
S.  but  the  duty  of  their  said  office  in  no  wise  regarding,  afterwards,  to  ™an  J^,!/ 
wit,  from  the  said  &c.  until  &c.  and  until  after  the  burial  of  the  to  a  vi0ient 
said  S.  F.  contrary  to  the  laws  and  customs  of  this  realm,  unlaw-  death, 
fully,    and  contemptuously  did  neglect  to  send  and  give  notice 
to  R.  F.  gentleman,  coroner  of  our  said  Lord  the  King,  of  and  for 
the  said  county  of  S.  of  the  said  death  of  him  the  said  S.  F.  in 
order  to  his  taking  an  inquisition  for  our  said  Lord  the  King,  on  the 
body  of  the  said  S.  F.  in  that  behalf,  and  which,  according  to  the; 
duty  of  their  said  office  as  such  churchwardens,  they  ought  to  have 
done,  by  reason  and  means  whereof  the  body  of  the  said  S.  F.  was 
on  the  said  &c.  at  &c.  aforesaid,  buried  without  any  inquisition 
having  been  taken  for  our  said  Lord  the  Kins',  when,  where,  how, 
and  in  what  manner  the  said  S.  F.  came  by  nis  death,  to  the  great 
and  manifest  hindrance  of  public  justice,  and  against  the  peace,  &c. 


That  on  &c.  one  A.  B.  at  &c.  was  drowned  and  suffocated  in  a  cer-  Indictment 
tain  pond,  and  of  that  drowning  and  suffocating  then  and  there  died  ;  against  acoroner 
and  that  the  body  of  the  said  A.  B.  at  &c.  aforesaid,  lay  dead,  of  for  refusing  to 
which  one  C.  D.  late  of  &c.  afterwards,  to    wit,  on    &c.  then  *«k«  «a  inquisi- 
being  one  of  the  coroners  of  our  said  Lord  the  King  for  the  county  tl0n* 
aforesaid,  at  &c.  aforesaid,  had  notice ;  nevertheless  the  said  C.  D. 
the  duty  of  his  office  in  that  behalf  not  regarding,  afterwards,  to 
wit,  on  &c.  at  &c.  to  execute  his  said  office  of  and  concerning 
the  premises,  and  to  take  inquisition  for  our  said  Lord  the  King, 
according  to  the  laws  and  custom  of  the  realm,  unlawfully,  and 
contemptuously,  did  neglect  and  refuse,  and  that  the  said  C.  D. 
no  inquisition  in  that  behalf  as  yet  hath  taken,  to  the  great  hindrance 
of  justice,  and  against  the  peace,  &c. 


That  on  &c.  at  &c.  P.  Q.  esquire,  then  being  sheriff  of  the  said  Indictment 
county  of  N.  by  virtue  of  his  said  Majesty's  writ,  to  him  the  said  against  a  bailiff 
sheriff  for  that  purpose  directed,  duly  made  his  the  said  sheriff's  for  inserting  his 
warrant  in  writing  under  his  hand  and  seal,  directed  to  one  H.  N.  own  name  in  a 
his  the  said  sheriff's  bailiff;  by  which  said  warrant  he  the  said  warrant  directed 
sheriff  commanded  the  said  H.N.  that  of  the  goods  and  chattels,  &c.  f°  *"oth*r 
(here  recite  the  warrant.  J     And  the  jurors,  &c.  that  T.  M.  late  of  *resti*   and 
&c.  wickedly,  unlawfully,  and  maliciously,  devising,  contriving,  and  j^jsonj  °  thc 
intending,  as  much  as  in  him  lay,  to  oppress,  injure,  and  impoverish  pronator  w- 
die  said  W.  O.  J.  in  the  said  warrant  named,  having  the  said  warrant  o.  J.       ' 
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in  the  custody  and  possession  of  him  the  said  T.  M.  he  the  said  T.  M. 
unlawfully,  knowingly,  deceitfully,  and  falsely,  after  the  making  and 
issuing  of  the  said  warrant,  to  wit,  on  &c.  at  &c  aforesaid, 
did  alter,  and  cause  and  procure  to  he  altered,  the  said  warrant,  by 
then  and  there  unlawfully,  knowingly,  deceitfully,  and  falsely,  erasing, 
expunging,  and  removing  from  the  same,  the  name  of  the  said  H.  N. 
and  in  place,  lieu,  and  in  stead  thereof,  unlawfully,  knowingly,  de- 
ceitfully,, and  falsely  inserting  and  forging  the  name  of  him  the  said 
T.  M.  in  the  direction  of  the  said  warrant  of  the  said  sheriff,  so  as  to 
make  the  said  warrant  purport  to  be  a  warrant  directed  to  the  said 
T.  M.  for  execution  thereof,  and  with  an  intent  greatly  to  injure, 
aggrieve  and  oppress,  the  said  W.  O.  J.  and  which  said  warrant  so 
unlawfully,  knowingly,  deceitfully,  and  falsely  altered,  is  as  follows, 
that  is  to  say  {here  "set  out  the  warrant  in  its  altered  state.)  And  the 
jurors,  &c.  that  the  said  T.  M.  afterwards,  to  wit,  on  &c  at 
&c.  aforesaid,  the  said  warrant,  so  altered  as  aforesaid,  did  un- 
lawfully, knowingly,  falsely,  and  deceitfully,  utter  and  publish  as  the 
true  and  real  warrant  of  the  said  sheriff,  with  an  intent  greatly  to 
oppress,  aggrieve,  and  injure  the  said  W.  O.  J.  and  also  under  colour 
and  pretence  of  which  said  warrant,  so  altered  as  aforesaid,  he  the 
said  T.  M.  afterwards,  to  wit,  on  the  said  &c.  with  force  and  arms, 
at  &c.  aforesaid,  did  wrongfully,  unjustly,  and  injuriously,  against 
the  will  of  the  said  W.  O.  J.  and  contrary  to  the  laws  of  this  realm, 
take,  arrest,  and  imprison  the  said  W.  O.  J.  by  his  body,  and  kept 
and  detained  him  so  imprisoned  there  for  a  long  space  of  time,  to 
wit,  for  the  space  of  twenty  hours  then  next  ensuing,  against  the  will 
of  him  the  said  W.  O.  J.  and  contrary  to  the  laws  of  this  realm, 
against  the  peace,  &c. 


Indictment 
against  a  sur- 
veyor of  the 
highways  for 
not  making  a 
rate  on  all  the 
occupiers  of  land 
liable  to  repairs 
topayfbrsnch 
according  to 
warrant  to  him 
directed. 


That  at  the  general  quarter  session  of  the  peace  of  our  Lord  the 
present  King,  holden  at  K.  in  and  for  the  division  of  L.  in  the  county 
of  L.  on  &c.  before  R.E.  and  B.  P.  esquires,  and  others  their  fellows, 
justices  of  our  said  Lord  the  King,  assigned,  &c.  an  indictment  was 
found  by  the  jurors,  then  and  there  impanelled,  sworn  and  charged 
to  inquire  for  our  said  Lord  the  King,  &c.  in  the  following  words, 
viz.  Division  of  L.  in  the  county  of  L.  to  wit,  the  jurors,  &c.  {here 
set  out  the  indictment  for  the  non-repair  of  the  highway.)  And  the 
jurors,  &c.  that  at  the  general  session  of  the  peace  holden  at  K. 
aforesaid,  in  and  for  the  division  and  county  aforesaid,  on  &c  before 
R.  £.  and  M.  D.  esquires,  and  others  their  fellows,  justices  of  our 
said  Lord  the  King,  assigned,  &c.  T.  O.  and  T.  D.  two  inhabitants 
of  the  township  of  W.  aforesaid,  came  and  personally  appeared  to 
the  said  indictment,  and  then  and  there,  on  behalf  of  themselves  and 
the  rest  of  the  inhabitants  of  the  township  of  W.  aforesaid,  submitted 
to  the  said  indictment,  and  that  thereupon  the  judgment  of  the  said 
court  was  then  and  there  given  in  the  premises,  and  a  fine  of  fifty 
pounds  was  thereby  imposed  and  laid  upon  the  said  inhabitants,  for 
the  said  offence,  in  the  said  indictment  specified.  And  the  jurors, 
&c.  that  at  the  general  quarter  sessions  of  the  peace,  holden,  ore 
before  R.  £.  and  M.  D.  esquires,  and  others,  &c.  assigned,  6Vc.it  was 
ordered  by  the  same  court  and  justices  last-above-named,  that  the 
said  fine,  so  as  aforesaid  imposed  and  laid  upon  the  said  inhabitants  of 
the  township  of  W.  as  aforesaid,  should  be  estreated  and  levied,  and 
the  said  court  did  order  and  direct  that  the  said  fine  of  fifty  pounds 
should  be  levied  upon  the  said  inhabitants,  and  be  paid  into  the 
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hands  of  ^T.  O.  surveyor  of  the  highways  in  the  township  of  W* 
aforesaid  (the  said  T.  O.  being  then  and  there  a  person  residing 
within  the  said  township),  and  that  the  said  fine  so  as  aforesaid,  when 
levied  and  paid,  should  be  by  the  said  T.  O.  applied  towards  the  re- 
pair, amendment,  and  enlargement  of  the  same  highway.  And  the 
jurors,  &c.  do  further  present,  that  afterwards,  on  &c.  at  &c.  afore- 
said, the  said  fine  of  fifty  pounds  was  in  due  manner  levied  by  the 
said  T.  O.  upon  R.  R.  then  and  still  being  one  of  the  inhabitants 
of  the  township  of  W.  aforesaid,  in  pursuance  and  execution  of  the 
said  order,  and  of  the  said  judgment  so  given  as  aforesaid.  And 
the  jurors,  &c.  do  further  present,  that  a  special  sessions  for  the 
highways  was,  pursuant  to  the  statute  in  that  case  made  and  pro- 
vided, duly  held  at  the  house  of  P.  Q.  being  the  sijpi  of  the  Red  Lion, 
in  K.  within  the  hundred  of  K.  and  division  of  L.  in  the  county  of  L. 
on  &c.  before  D.  R.  esquire,  and  B.  E.  clerk,  two  of  his  said  Majesty's 
justices  of  the  peace  for  the  said  division  and  county,  within  the  said 
hundred,  due  notice  having  been  first  given  of  the  holding  of  the  same 
session,  pursuant  to  the  statute  in  that  behalf  made  and  provided,  and 
that  the  said  R.  R.  did  personally  appear  and  make  his  complaint  to 
the  said  justices  of  the  peace  at  the  said  special  sessions  of  and  con- 
cerning the  levying  the  said  fine  upon  him  the  said  R.  R.  as  aforesaid, 
and  the  said  last-mentioned  justices  of  the  peace,  at  the  said  special  ses- 
sions, did  then  and  there  duly  issue  and  make  a  certain  warrant  in 
writing  under  their  hands  and  respective  seals,  and  did  thereby  order, 
direct,  and  appoint  amongst  other  things,  that  an  equal  and  sufficient 
rate  or  assessment  upon  all  and  every  the  occupiers  of  lands,  tene- 
ments, woods,  tythes,  and  hereditaments  within  the  said  township  of 
W.  should  be  forth  with  made  by  the  surveyors  of  the  highways  of  the 
said  township,  for  the  reimbursing  the  said  R.  R.  the  said  sum  of 
fifty  pounds  so  levied  on  him  as  aforesaid,  which  said  warrant  so 
made  as  aforesaid,  was  afterwards,  to  wit,  on  &c.  in  the  township 
of  W.  aforesaid,  delivered  to  and  left  with  the  said  T.  O.  then  and 
there  being  one  of  the  surveyors  of  the  highways  in  and  for  the  said 
township  of  W.  to  be  by  him  and  the  other  surveyor  of  the  said  high- 
ways in  the  township  of  W.  executed  in  the  due  form  of  law.  And 
although  A.  Z.  who  then  and  there  was  and  still  is  the  other  sur- 
veyor tor  the  township  of  W.  hath  always  been  ready  and  willing  to 
execute  the  said  warrant  on  his  part,  and  to  join  with  the  said  T.  O. 
in  making  the  said  rate  or  assessment  as  aforesaid,  yet  the  said  T.  O. 
late  of  W.  in  the  said  county  of  L.  yeoman,  not  regarding  his  duty  in 
that  behalf,  hath  not  at  any  time  since  the  said  warrant  was  so  made 
and  delivered  to  him  as  aforesaid,  made  or  joined  or  assisted  in  the 
making  an  equal  rate  or  assessment  upon  all  and  every  the  occupiers 
of  lands  and  tenements,  woods,  tythes,  and  hereditaments  within  the 
said  township  of  W.  for  the  purpose  aforesaid,  although  often  re- 
quested by  the  said  R.  R.  so  to  do,  but,  on  the  contrary  thereof,  the 
said  T.  O.  on  &c.  and  ever  since  (then  and  still  being  one  of  the  sur- 
veyors of  the  highways  in  and  for  the  township  of  W.)  at  W.  afore- 
said, unlawfully  and  contemptuously  did  neglect  and  refuse,  and  hath 
neglected  and  refused  to  make,  join,  and  assist  in  the  making  of  an 
equal  and  sufficient  rate  or  assessment  upon  all  and  every  the  occu- 
piers of  lands,  &c.  within  the  township  of  W.  for  the  purpose  afore- 
said, as  by  the  said  warrant  under  the  hands  and  seals  of  the  said 
last-mentioned  justices  at  their  special  sessions  aforesaid,  he  the  said 
T.  O.  one  of  the  surveyors  of  the  highways  for  the  said  township  of 
W.  was  required  to  do,  against  the  peace,  &c. 


{04  ORDERS    Of   JUSTICES. 

§    19.   ORDERS    OF    JUSTICES,  DISOBEYING. 

3ffmce  indict-  Disobedience  to  an  order  of  sessions,  (  x)  or  to  an  order 
lble"  made  by  justices  out  of  sessions,  in  a  matter  over  which 

they  have  jurisdiction,  (y)  is  a  misdemeanor,  as  a  con- 
tempt of  public  justice.  And  this  rule  applies  to  all  nel- 
sons mentioned  m  the  order  and  on  whom  it  has  been  duly 
served ;  and  though  they  may  have  ceased  to  hold  the 
office  in  respect  of  which  it  was  addressed  to  them  in 
particular,  they  are  still  bound  to  use  their  best  endea- 
vours to  cause  it  to  be  obeyed.(z)  But  before  any  indict- 
ment for  disobedience  of  such  an  order  can  be  sustained, 
it  must  be  personally  served  on  the  parties  who  are  bound 
to  obey  it;  and,  therefore,  an  indictment  charging  a  con- 
tempt, by  six  persons,  of  an  order  which  was  only  stated 
to  be  served  on  four  of  them,  was  holden  bad  cm  de- 
murrer, (a)  On  the  trial  of  such  indictment,  the  Court  will 
not  enter  into  any  of  the  merits  of  the  original  case,  nor 
into  formal  objections  which  do  not  appear  on  the  order 
itself;  (6)  for  it  would  be  absurd  that  a  party  should,  by  a 
contempt,  procure  a  revision  of  the  judgment  of  a  compe- 
tent tribunal.  The  punishment,  on  conviction,  may  be 
fine  and  imprisonment,  in  the  discretion  of  the  court. 

Indictments. 

[ndictment  That  at  the  general  quarter  sessions  of  the  peace  holden  for  the 

igainst  a  high  county  of  Berks  at  the  Guildhall,  Reading,  in  and  for  the  county  aJbre- 
con*?f^  **  said,  on  &c  before  Charles  Dundas,  Thomas  Goodlake,  and  George 
n°L  ;7,n*-al1  Mitford,  esquires,  and  others  their  fellows,  justices  of  our  said  Lord 
order  otteuioM.  fhe  Kin^  33^^  &c  u  was  ordered  by  the  said  court  there  (hire 

set  out  the  order  of  Sessions  in  the  past  tense),  as  by  the  said  order, 
reference  thereto  being  had,  will  more  fully  and  at  large  appear, 
which  said  order  was  afterwards,  to  wit,  on  &c.  at  Jfcc  personally 
served  (c)  on  the  said  C.  D.  one  of  the  high  constables  in  die  said 
order  named,  and  the  said  C.  D.  then  and  there  had  notice  of  the  said 
order,  and  was  then  and  there  requested  to  obey  the  same  as  therein 
mentioned;  nevertheless,  the  said  C.  D.  late  of  oVc  then  being  one 
of  the  high  constables  in  the  said  order  mentioned,  unlawfully  and 
contemptuously  upon  being  so  served  with  the  said  order  as  afore- 
said, did  neglect  and  refuse  to  {here  state  what  the  order  refmrtd  the 


•^■fe. 


( *}  The  King  v.  Robinson,  2  Burr.  R.  799,  800. 
M  The  King  v.   Balme,  Cowp.  650;   the  King  v.  Fearnfcr, 
1  1  •  R.  81 6* 

(z)  The  King  v.  Gash,  1  Stark.  N.  P.  C.  441. 

(a)  The  King  v.  Kingston  and  others,  8  East,  R.  41. 

(b)  The  King  v.  Mitton,  3  Esp.  Rep.  200,  in  note. 

(c)  This  is  necessary ;  and  the  want  of  this  allegation  will  not  be 
supplied  by  the  allegation  that  the  defendant  was  requested  to 
comply  with  the  terms  of  the  order.    The  King  v.  Kingston,  6 

JliSSt,     XV.     O/G. 
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defendant  to  do)  as  by  the  said  order  he  the  said  Cl  D.  was  required 
to  do,  nor  hath  he  the  said  C.  D.  at  any  time  since  complied  with  or 
obeyed  the  said  order,  although  often  requested  so  to  do,  in  contempt 
of  the  said  justices,  and  against  the  peace,  &c. 


That  B.  B.  of  &c.  before  the  making  of  the  order  of  justices  here*  Indictment 
maffcer  mentioned,  to  wit,  on  &c.  at  &c.  aforesaid,  was  delivered  of  a  against  an  orer* 
female  bastard  child,  which  said  bastard  child,  at  the  time  of  ^ for  not 
the  making  of  the  order,  and  also  at  the  time  of  the  contempt  PayinS  *  weekly 
and  disobedience  hereinafter  mentioned,  was,  and  yet  is  living,  SU"J  f°r  *  jjj^jjj 
to  wit,  at  &c.  And  the  jurors,  &c.  that  the  said  B.  B.  having  ^jjdaccordimr 
8«eh  bastard  child  as  aforesaid,  she  the  said  B.  B.  on  &c.  aforesaid,  to  or(jerof  jm? 
at  &c.  aforesaid,  became  and  was  very  poor  and  impotent,  and  not  tjce8# 
able  to  provide  for  herself  and  her  said  bastard  child  ;  and  the  said 
B.  B.  so  being  very  poor  and  impotent,  and  not  able  to  provide  for 
herself  and  her  said  bastard  child  as  aforesaid,  she  the  said  B.  B. 
afterwards,  to  wit,  on  &c.  at  &c.  applied  to  the  then  overseers  of  the 
poor,  of  and  ibr  the  township  of  O.  aforesaid,  for  relief  in  the  pre* 
mises,  and  that  the  then  overseers  of  the  said  poor,  and  each  and 
every  of  them,  then  and  afterwards,  did  wholly  neglect  and  refuse 
to  relieve  the  said  B.  B.  so  being  very  poor  and  impotent  as  afore* 
said,  to  wit,  at  &c.  aforesaid.  And  the  jurors,  &c.  do  further  pre- 
sent that  the  said  B.  B.  so  being  very  poor  and  impotent,  and  un> 
able  to  provide  for  herself  and  her  said  bastard  child,  after  such 
neglect  and  refusal  as  aforesaid,  to  wit,  on  &c.  aforesaid,  at  &c. 
aforesaid,  appeared  before  M.  M.  and  W.  W.  esquires,  then  being 
two  of  the  justices  of  our  said  Lord  the  King,  assigned,  &c.  and  then 
and  there,  before  the  said  M.  M.  and  W.  W.  being  such  Justices  as 
aforesaid,  took  her  corporal  oath  upon  the  holy  gospel  of  God,  and 
did  depose,  that  she  the  said  B.  B.  was  very  poor  and  impotent,  and 
unable  to  maintain  herself  and  her  said  child ;  and  that  she  the  said 
B.  B.  had  then  lately  applied  for  relief  to  the  then  overseers  of  the 
poor  of  the  said  township,  and  was  by  them  the  said  overseers  re- 
fused to  be  relieved  on  that  occasion.  And  the  jurors,  &c.  that  the 
said  M.  M.  and  W.  W.  being  such  justices  as  aforesaid,  did  there- 
upon, afterwards,  to  wit,  on  &c.  aforesaid,  at  &c.  aforesaid,  duly 
summon  the  said  overseers  to  appear  before  them  the  said  M.  M. 
and  W.  W.  being  such  justices  as  aforesaid,  in  order  to  show  cause, 
if  any  there  should  be,  why  relief  should  not  be  given  to  the  said 
B.  B.  in  the  premises,  and  that  the  said  then  overseers  having  been 
so  summoned  as  aforesaid,  did  before  the  said  M.  M.  and  VT.  TV. 
being  such  justices  as  aforesaid,  refuse  to  relieve  the  said  B.  B.  on  that 
occasion,  and  did  not  show  to  the  said  justices  any  sufficient  cause 
why  relief  should  not  be  granted  to  the  said  B.  B.  and  that  the  said 
M.  M.  and  W.  W.  being  such  justices  as  aforesaid,  did^  thereupon, 
afterwards,  to  wit,  on  &c.  aforesaid,  made  their  certain  order  in 
writing,  {d)  signed  with  the  proper  hands,  and  sealed  with  the  re- 
spective seals  of  them  the  said  M.  M.  and  W.  W.  so  being  such 


(d)  The  indictment  must  positively  state  that  the  order  was  made, 
and  not  set  it  forth  by  way  of  recital;  2  Ld.  Raym.  1363 ;  though  an 
indictment  for  not  obeying  a  warrant  need  not  set  forth  the  convic- 
tion at  length  on  which  it  was  founded;  Id.  11'96. 
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justices  as  aforesaid,  whereby  after  reciting,  Sec.  {here  set  out  the 
order  in  the  past  tense.)  And  the  jurors,  &c.  that  one  J.  R.  late  of 
&c.  on  &c.  and  long  before  and  afterwards,  was  one  of  the  overseers 
of  the  poor  of  and  for  the  township  of  O.  aforesaid,  having  duly  ac- 
cepted the  said  office,  to  wit,  at  the  township  of  O.  aforesaid,  and 
that  it  was  then  and  there  the  proper  office  and  duty  of  the  said 
J.  K.  as  such  overseer  as  aforesaid,  well  and  faithfully  to  execute  and 
obey  the  said  order  of  the  said  M.  M.  and  W.  W.  so  made  as 
aforesaid,  according  to  the  exigency  thereof.  And  the  jurors,  &c.  do 
further  present,  that  the  said  order  of  the  said  M.  M.  and  W.  W.  so 
made  as  aforesaid,  afterwards,  to  wit,  on&c.  aforesaid,  at  &c.  afore- 
said, was  duly  exhibited  and  personally  delivered  to  the  said  J.  R.  so 
being  such  overseer  as  aforesaid,  to  be  by  him  well  and  faithfully  exe- 
cuted and  obeyed  in  all  things,  according  to  the  exigency  thereof,  and 
according  to  the  said  office  and  duty  of  the  said  J.  R.  as  such  overseer 
as  aforesaid.  And  the  jurors,  &c.  do  further  present,  that  the  said  J.  R. 
so  being  such  overseer  as  aforesaid,  and  so  having  seen  and  received 
the  said  order  as  aforesaid,  afterwards,  to  wit,  on  the  said  &c  and 
continually  from  thenceforth,  for  and  during  all  such  time  as  the  said 
J.  R.  continued  in  his  said  office  of  overseer  of  the  poor  of  the  town 
of  O.  aforesaid,  unlawfully,  wilfully,  obstinately,  and  contemptuously 
did  neglect  and  refuse,  and  hath  hitherto  wholly  neglected  and  re- 
fused to  pay  unto  her  the  said  B.  B.  the  sum  of  two  shillings  and 
sixpence  weekly,  aud  every  week,  for  and  towards  the  support  and 
maintenance  of  her  the  said  B.  B.  and  her  said  bastard  child,  as  by 
the  said  order  he  the  said  J.  R.  as  such  overseer  as  aforesaid,  was 
required  to  do ;  and  the  same  and  every  part  thereof  is  still  wholly 
due  and  unpaid  to  the  said  B.  B.  although  she  the  said  B.  B.  whilst 
the  said  J.  R.  remained  and  continued  as  such  overseer  as  aforesaid, 
to  wit,  on  &c.  aforesaid,  and  on  divers  other  days  and  times,  as  well 
before  as  after,  &c.  at  &c.  aforesaid,  requested  him  the  said  J.  R.  to 
pay  her  the  same,  (e)  and  although  he  the  said  J.  R.  hath  not,  at 
any  time  whatsoever,  hitherto  been  otherwise  ordered,  according  to 
law,  to  forbear  the  said  allowance,  contrary  to  the  said  office  and 
duty  of  him  the  said  J.  R.  in  that  behalf,  and  against  the  peace, 
&c. 


Indictment  That  H.  T.  of  the  parish  of  M.  in  the  county  of  D.  single  woman, 

against  the  father  before  the  making  of  the  order  of  justices,  hereafter  mentioned,  to 

of  a  bastard         wit,  on  &c.  at  the  said,  &c.  was  delivered  of  a  living  female  bastard 

child,  fordis-      child.     And  the  jurors,  &c.  that  the  said  H.  T.  having  been  so  de- 

obeyiDg  an  order  iivere(i  of  such  bastard  child,  within  the  parish  aforesaid,  afterwards, 

of  justices  for      tQ  ^^  on  £c   at  tne  paris^  aforesaid,  complaint  thereof,  and  also 

main  enance.^   ^^  ^  g&.^  ^^  was  tnen  christened  by  the  name  of  Jane,  and  was 

then  chargeable  to  the  said  township,  and  likely  so  to  continue,  was, 

by  the  overseers  of  the  poor  of  the  said  parish  of  M.  made  to  J.  R. 

esquire,  and  T.  B.  esquire,  two  of  his  Majesty's  justices  of  the  peace 

and  quorum,  in  and  for  the  said  county  of  D.  and  residing  next  unto 

the  limits  of  the  parish  church  of  M.  in  the  said  parish  of  M.  in  the 

said  county,  and  she  the  said  H.  T.  was  by  them  the  said  overseers 

of  the  poor,  then  and  there  brought,  and  personally  appeared,  before 


(e)  As  to  averment  of  request,  see  1  T.  R.  316. 
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the  said  justices  so  residing,  to  be,  and  was  thereupon,  then  and 
there,  examined  upon  oath,  by  and  before  the  said  justices  of  and 
concerning -the  cause  and  circumstance  of  the  begetting  and  birth  of 
such  bastard  child.  And  the  jurors,  &c.  that  the  said  H.  T.  upon 
her  said  examination  upon  oath,  then  and  there  taken  in  writing, 
by  and  before  the  said  justices,  deposed  and  declared,  that  she 
was  delivered  of  such  bastard  child,  as  aforesaid,  and  that 
R.  M.  I.  of  &c.  was  the  father  of  the  said  bastard  child.  And  the 
jurors,  &c.  do  further  present,  that  the  said  J.  R.  esquire,  and  T.  B. 
esquire,  so  being  such  justices,  residing  as  aforesaid,  did  thereupon, 
afterwards,  to  wit,  on  &c.last  aforesaid,  at  the  parish  of  M.  aforesaid, 
duly  summon  the  said  R.  M.  I.  to  be  and  appear  before  them  the 
said  justices  to  make  his  defence  of  and  concerning  the  premises,  and 
to  show  cause  why  an  order  of  maintenance  should  not  be  made 
upon  him  for  the  cause  aforesaid,  to  which  said  summons  he  the  said 
R.  M.  I.  then  and  there  before  the  making  of  any  order  in  that 
behalf,  personally  appeared  before  the  said  justices,  but  did  not 
make  any  sufficient  defence,  or  shew  any  cause  why  an  order  should 
not  be  made  upon  him,  whereupon  the  said  justices,  upon  hearing 
the  said  complaint  upon  oath,  afterwards,  to  wit,  on  &c.  last  afore- 
said, at  the  parish  aforesaid,  did,  by  their  discretion,  make  order  of 
and  concerning  the  premises,  and  by  their  said  order  in  writing, 
under  their  hands  and  seals,  bearing  date,  &c.  reciting  to  the  effect 
hereinbefore  mentioned,  adjudged  the  same  to  be  true,  and  thereby, 
as  well  upon  examination  of  the  cause  and  circumstances  of  the  pre- 
mises, upon  the  oath  of  the  said  H.  T.  as  otherwise,  did  declare  and 
adjudge  the  said  R.  M.  I.  {set  forth  the  order  verbatim.)  And  the 
jurors,  &c.  that  after  the  making-  of  the  said  order,  to  wit,  on  &c.  last 
aforesaid,  at  the  parish  aforesaid,  notice  of  the  aforesaid  order  was 
duly  given  to  him  the  said  R.  M.  I.  and  that  he  the  said  R.  M.  I. 
was  duly  made  acquainted  with  the  contents  thereof,  and  duly 
and  personally  served  with  the  same.  And  the  jurors,  &c.  that 
the  said  bastard  child  is  yet  living,  and  hath  always  from  the  time 
of  making  the  said  order,  until  the  day  of  taking  this  inquisition, 
been  and  continued,  and  now  is,  chargeable  to  the  said  parish  of  M. 
to  wit,  at  the  parish  aforesaid,  and  that  before  and  at  the  time  of 
making  of  the  said  order,  and  from  thence  continually,  till  the  taking 

of  this  inquisition,  one and  one were  and  still  are  overseers 

of  the  poor  of  the  said  parish  of  M.  duly  constituted,  of  which  he 
the  said  R.  M.  I.  had  due  notice,  to  wit,  at  the,  &c.  aforesaid ; 
and  the  jurors,  &c.  do  further  present,  that  the  said  R.  M.  I.  late 
of  &c.  not  regarding  the  said  order,  nor  the  laws  and  statutes  in 
such  case  made  and  provided,  did  not  upon  notice  and  service  of  the 
said  order  forthwith  pay  or  cause  to  be  paid,  &c.  (negativing  the 
performance  of  the  duty  in  the  words  of  the  order)  although  so  to  do 
ne  the  said  K.  M.  I.  afterwards,  to  wit,  on  &c  and  often,  both 
before  and  afterwards,  to  wit,  at  the  parish  aforesaid,  was  duly  re- 
quested by  the  said  &c.  so  being  such  overseers  as  aforesaid,  but  on 
tile  contrary  thereof  he  the  said  R.  M.  I.  on,  and  from  the  said  &c. 
until  the  taking  of  this  inquisition,  unlawfully,  wilfully,  obstinately, 
and  contemptuously  hath  neglected  and  refused  to  pay,  or  cause  to 
be  paid,  the  said  sum  of  &c.  {the  sum  ordered  for  expences)  as 
also  the  said  sum  of  &c,  {the  weekly  sum)  weekly,  and  every  week, 
from  the  time  of  making  the  said  order,  hitherto,  contrary  to  the 
direction  of  the  said  order,  and  in  manifest  breach  and  contempt  of 
the  same,  against  the  peace,  &c. 

x  2 
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iiyfo*—^  That  one  A.  B.  before  the  making  of  the  order  hereinafter 

against  steward*,  tioned,  had  been,  and  was  admitted,  a  member  of  a  certain  friendly 
&c  of  a  friendly  society,  called  the  Royal  Oak  Society,  established  at  —  in  the 
sodety  for  di*-  county  of  — —  by  rirtue  of  a  certain  act  of  parliament,  made  and 
obedience  to  an  passed  in  the  parliament  of  our  Lord  the  King,  balden  at  Westmin- 
order  of  justice,  gter,  m  the  county  of  Middlesex,  in  the  thirty-third  year  of  the  reign 
(/)  of  our  said  Lord  the  King;  entitled  An  Act,  cVc  (insert  the  title  of 

the  act  of  33  Geo.  3.  c.  54.)  the  rules,  orders,  and  regulations  of  whidl 
society  were  duly  confirmed,  according  to  the  directions  of  the  said 
act  of  parliament,  (g)  And  the  jurors,  &c  that  the  said  A.  B.  baring 
been  admitted  a  member  of  the  said  society,  as  aforesaid,  before  the 
making  of  the  order  hereinafter  mentioned,  had  been  expelled  front 
the  said  society,  and  deprived  of  certain  relief  and  maintenance,  to 
which  he  considered  himself  entitled  from  the  stewards  of  the  said 
society  for  the  time  being,  and  other  officers  and  members  thereof, 
and  the  said  A.  B.  thought  himself  aggrieved  thereby,  and  thereupon 
made  complaint  thereof  to  P.  Q.  and  X.  Y.  esquires,  two  of  his  Ma- 
jesty's justices  of  the  peace,  assigned,  cVc  in  the  said,  &c  in  which 
the  said  society  was  established  as  aforesaid,  against  M-  M.  late  of 
&c.  and  W.  W.  late  of  &c.  who  then,  and  from  thence,  until,  and 
at  the  time  of  the  disobedience  of  the  order  hereinafter  mentioned, 
were  stewards  of  the  said  society,  and  O.  O.  late  of  the  same  place, 
eVc.  who  then,  and  during  that  time,  was  clerk  to  the  said  society ; 
and  the  said  defendants  were  thereupon  duly  summoned,  **mrdk*g 
to  their  respective  christian  and  surnames  respectively,  (a)  by  the 
said  justices,  to  appear  before  them  at  a  convenient  time  and  place 
named  in  such  summons,  they  the  said  defendants,  or  some  or  one 
of  them,  appearing  to  such  justices  to  have  the  custody  of  the  said 
rules,  orders,  and  regulations  of  the  said  society,  and  the  said 
defendants  had  not  appeared  before  the  said  justices,  pursuant  to 
the  said  summons,  to  wit,  at  &c.  (t)     And  the  jurors,  &c  that 

(/)  As  to  this  being  an  indictable  offence,  see  4  T.  R.  202.  But 
by  49  Geo.  3.  c.  124.  s.  1.  two  justices  are  empowered,  if  the  officer 
of  any  such  society  neglect  or  refuse  to  appear  on  summons  for  that 
purpose  duly  served  on  him,  or  having  appeared,  to  make  a 
sufficient  defence  in  answer  to  the  complaint,  to  grant  a  warrant  of 
distress  against  the  goods  of  the  offender,  in  order  to  levy  the  sum 
adjudged  to  the  complainant,  with  all  costs  attending  the  complaint 

(#•)  The  time  for  confirmation  was  limited  by  this  act ;  extended 
by  35  Geo.- 3.  c.  Ill;  and  rendered  unlimited  by  49 Geo. 3.  c  125; 
so  that  if  the  society  was  established  at  a  later  period,  and  their 
rules  confirmed  under  the  authority  of  either  of  the  posterior  acts, 
it  must  be  so  stated.  As  to  societies  recently  established,  see 
59  Geo  3.  c.  128.  whereby  petty  sessions  are  empowered  to  carry 
into  effect  the  rules  of  these  societies,  those  rules  being  conformable 
with  general  rules  of  quarter  sessions  previously  promulgated,  and 
also  the  calculations  on  which  the  benefits  of  the  particular  society 
are  to  be  enjoyed,  with  the  approbation  of  two  actuaries,  duly 
authenticated. 

(h)  By  s.  4.  of  49  Geo.  3.  c.  125,  it  is  required  that  the  sum* 
monses  shall  be  served  upon  the  officers  of  those  societies  in  the 
proper  name  or  names  of  such  officers. 

(t)  It  is  scarcely  necessary  to  observe,  that  if  the  parties  sum- 
moned do  appear,  but  do  not  show  sufficient  cause  why  the  order 
should  not  be  made,  and  it  be  actually  made,  the  allegations  must 
be  conformable  with  the  facts. 
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thereupon,  heretofore,  to  wit,  on  &c.  at  &c.  the  said  defendants 
so  being-  such  justices  as  aforesaid,  on  proof  upon  oath  of  such 
summons  as  aforesaid  being  duly  served,  did  proceed  to  hear  and 
determine  .the  matter  of  the  aforesaid  complaint,  according  to  the 
true  purport  and  meaning  of  the  said  rules,  orders,  and  regulations 
of  the  said  society,  and  the  directions  of  the  said  act  (or  acts)  of 
parliament,  and  did  thereupon  then  and  there  make  a  certain  order 
in  writing,  under  their  hands  and  seals,  directed  to  the  said,  &c.  so 
being  stewards  of  the  said  society,  and  to  the  said,  &c.  so  being 
clerk  thereof  as  aforesaid,  and  all  other  persons  whomsoever,  being 
officers  or  members  of  the  said  society,  whereby  after  reciting 
amongst  other  things,  that,  &c.  (recite  the  order  requiring  the 
defendants  to  attend  and  produce  books,  6$c.)  as  by  the  said  order 
of  justices  fully  appears,  with  which  order  the  said  M.  M.  and 
W.  W.  heretofore,  to  wit,  on  &c.  at  &c.  were  personally  served, 
and  of  which  order  they  the  said  M.  M.,  W.  W.,  and  O.  O.,  then 
and  there  had  notice.  And  the  jurors,  &c.  that  the  said  M.  M.  and 
W.  W.  so  being  stewards  of  the  said  society,  and  the  said  O.  O. 
&c.  so  being  clerk  thereof  as  aforesaid,  well  knowing  the  premises, 
but  not  regarding  the  said  order,  nor  the  said  act  for  acts,  as  the 
case  may  require)  of  parliament,  did  not,  nor  would,  nor  did,  nor 
would  either  of  them  personally,  or  otherwise,  be  or  appear  before 
the  said  justices  at  the  time  and  place  in  that  behalf  above  men- 
tioned: nor  did,  nor  would,  then  and  there  produce  before  them 
the  said  justices  for  their  inspection,  such  books,  papers,  and 
writings  as  aforesaid,  or  any  or  either  of  them,  or  in  any  respect 
comply  with,  or  obey,  or  regard  the  same  order  as  they  could,  and 
might,  and  ought  to  have  done,  but  wholly  refused  and  neglected 
so  to  do,  and  herein  then  and  there  wholly  failed  and  made  default^ 
contrary  to  the  form  of  the  said  order,  and  against  the  peace,  &c. 

§   20.    RECEIVING    THINGS    UNLAWFULLY    OBTAINED 

OR   EMBEZZLED. 

The  guilty  receiving  of  things  fraudulently  obtained  or  Offence  under 
embezzled,  where  the  principal  offence  was  a  misdemeanor  7  aod8  o*0-*- 
only,  has  been,  for  the  first  time,  constituted  an  indictable  c'*9, 
offence  by  7  and  8  Geo.  4.  c.  29.  s.  56.    That  section 
enacts,   "  That  if  any  person  shall  receive  any  chattel,  Where  the  ori- 
money,  valuable  security,  or  other  property  whatsoever,  s1""1  ©fence  it 
the  stealing,  taking,  obtaining,  or  converting  whereof  is  n™\nnmaf  be 
made  an  indictable  misdemeanor  by  this  act,  such  person,  prosecuted  for  a 
knowing  the  same  to  have  been  unlawfully  stolen,  taken,  mWemeaoor. 
obtained,  or  converted,  every  such  receiver  shall  be  guilty 
of  a  misdemeanor,  and  may  be  indicted  and  convicted 
thereof,  whether  the  person  guilty  of  the  principal  misde- 
meanor shall  or  shall  not  have  been  previously  convicted 
thereof,  or  shall  or  shall  not  be  amenable  to  justice  ;  and 
every  such  receiver  shall,  on  conviction,  be  liable,  at  the 
discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  the  term  of  seven  years,  or  to  be  imprisoned  for  any 
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term  not  exceeding  two  years ;  and,  if  a  male,  to  be  once, 
twice,  or  thrice,  publicly  or  privately  whipped  (if  the  court 
shall  so  think  fit)  in  addition  to  such  imprisonment." 

This  provision,  it  will  be  observed,  applies  to  all  cases 
of  property  stolen,  to  steal  which  is  made  by  this  act  a 
misdemeanor,  as  wills,  records,  and  title  deeds ;  to  all 
cases  of  embezzlement  by  every  description  of  agent ;  to 
all  cases  where  the  things  received  have  been  obtained  by 
false  pretences ;  and  to  every  species  of  property,  whether 
Venue.  goods,  money,  or  securities.    This  offence,  like  felonious 

receiving,  may  be  tried  in  any  county  where  the  goods 
have  been  in  the  possession  of  the  receiver,  or  in  that 
where  the  principal  offence  was  committed.  (J) 

Indictment  for  receiving  goods  obtained  by  false  pretences. 

Indictment  for         That  A.  B.  late  of  See.  on  &c.  at  &c.  unlawfully,  knowingly,  and 
receiving  goods   fraudulently  did  receive  ten  gold  watches  of  the  value  of  one  hun- 
obtainet*  by         ^red  pounds,  of  the  goods  and  chattels  of  E.  F.  by  one  C.  D.  then 
false  preteocei.    lately  before  uniawfuny  obtained  from  the  said  E.  F.  by  false  pre- 
tences,  that  is  to  say,  by  falsely  pretending  that  he  the  said  C.  D. 
was  the  servant  of  one  G.  H.  and  had  been  sent  by  the  said  G;  H. 
for  the  said  watches  to  be  inspected  by  him,  whereas,  in  truth  and 
in  fact,  he  the  said  C  D.  was  not  the  servant  of  the  said  G.  H.  nor 
.  sent  by  him  for  the  said  watches  to  be  inspected  by  him,  or  for  any 
other  purpose  whatsoever;  he  the  said  A.  B.  at  the  time  he  so  re- 
ceived the  said  gold  watches,  on  &c.  at  &c.  then  and  there  well  know- 
ing the  same  to  have  been  so  unlawfully  obtained  by  the  said  C.  D. 
from  the  said  E.  F.  by  the  false  pretences  aforesaid,  against  the  form 
of  the  statute,  &c.  and  against  the  peace,  &c. 

§   21.    RECORDS PURLOINING    OR    DESTROYING. 

offence  under        The  records  and  proceedings  of  courts  of  justice  were 

7*29  8  2i° #4#  n0*  ^e  sukjects  °f  larceny  at  common  law,  nor  was  any 
adequate  punishment  provided  for  defacing  them*  To 
remedy  this  evil,  the  7  and  8  Geo.  4.  c.  29.  contains  the 
following  provision  :  (A)  "  That  if  any  person  shall  steal, 
or  shall,  for  any  fraudulent  purpose,  take  from  its  place  of 
deposit  for  the  time  being,  or  from  any  person  having  the 
lawful  custody  thereof,  or  shall  unlawfully  and  maliciously 
obliterate,  injure,  or  destroy  any  record,  writ,  return,  panel, 
process,  interrogatory,  deposition,  affidavit,  rule,  orcfer,  or 
warrant  of  attorney,  or  any  original  document  whatsoever, 
of  or  belonging  to  any  court  of  record^  or  relating  to  any 
matter,  civil  or  criminal,  begun,  depending,  or  terminated 

(J)  7  and  8  Geo.  4.  c.  39.  s.  56.  (A:)  Section  21. 
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in  any  such  court,  or  any  bill,  answer,  interrogatory,  depo- 
sition, affidavit,  order,  or  decree,  or  any  original  document 
whatsoever,  of  or  belonging  to  any  court  of  equity,  or  re- 
lating to  any  cause  or  matter  begun,  depending,  or  termi- 
nated in.  any  such  court,  every  such  offender  shall  be 
guilty  of  a  >  misdemeanor,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  trans- 
ported beyond  the  seas  for  the  term  of  seven  years,  or  to 
suffer  such  other  punishment,  by  fine  or  imprisonment,  or 
by  both,  as  the  Court  shall  award ;  and  it  snail  not  in  any 
indictment  for  such  offence  be  necessary  to  allege  that  the 
article  in  respect  of  which  the  offence  is  committed  is  the 
property  of  any  person,  or  that  the  same  is  of  any  value." 

Indictment. 

That  A.  B.  late  of  &c.  on  &c.  at  &c.  a  certain  record  of  nisi  Indictment  for 
prius  of  the  court  of  our  Lord  the  King,  before  the  King  himself  purloining  a 
in  a  certain  cause  then  depending  in  the  said  court,  wherein  one  nisipriut  record. 
C.  D.  was  plaintiff,  and  the  said  A.  B.   was  defendant,  then  and 
there  found  and  being,  unlawfully  did  steal,  take,  and  carry  away, 
against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 


That  A.  B.  late  of  Sec.  on  &c.  at  &c.  unlawfully  and  maliciously  Indictment  for 
did  obliterate  and  injure  a  certain  nisi  prius  record  of  the  issue  defacing  a  record 
joined  between  our  Sovereign  Lord  the  King  and  the  said  A.  B.  on  of  an  indictment 
an  indictment  for  perjury  then  depending  in  the  court  of  our  Lord  for  p«rjury. 
the  King,  before  the  King,  and  being  a  record  of  the  said  court, 
with  intent  then  and  there  to  cause  and  procure  him  the  said  A.  B. 
to  be  acquitted  upon  the  trial  of  the  said  issue,  against  the  form  of 
the  statute,  &c.  and  against  the  peace,  &c.     {Add  a  count  specifying 
in  what  the  injury  consisted.) 

§   22.    RIOTS,    ROUTS,    AND    UNLAWFUL    ASSEMBLIES. 

Offences. — A  riot  is  said  to  be  a  tumultuous  disturbance  Riot,  what.  % 
of  the  peace,  by  three  persons  or  more,  assembling  together 
of  their  own  authority,  with  an  intent  mutually  to  assist 
one  another,  against  any  one  who  shall  oppose  them  in 
the  execution  of  some  enterprize,  and  afterwards  actually 
executing  the  same  in  a  violent  and  turbulent  manner,  to 
the  terror  of  the  people,  whether  the  act  intended  were  of 
itself  lawful  or  unlawful.  (/) 

A   rout  is   said   to  be   a  disturbance   of  the    peace,  Rout,  what. 
by   persons   assembling  together    with    an  intention   to 


(/)  Hawk.  b.  1.  c.  65.  s.  1, ;  the  King  v.  Soley,  11  Mod.  116 
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do  a  thing!  which,  if  it  be  executed,  will  make  them 
rioters,  (m) 
Unlawful  An  unlawful  assembly,  according  to  the  common  law,  is 

»«*embiy,  wba.t.  said  to  be  a  disturbance  of  the  peace,  by  persons  barely 
assembled  together  with  an  intention  to  do  a  thing,  which, 
if  it  were  executed,  would  make  them  rioters,  but  neither 
actually  executing  it,  nor  making  a  motion  towards  the 
execution  of  it.  (w) 

But  this  seems  altogether  much  too  narrow  a  definition. 
For  any  meeting  whatever  of  great  numbers  of  people,  with 
such  circumstances  of  terror  as  cannot  but  endanger  the 
public  peace,  and  raise  fears  and  jealousies  among  the  King's 
subjects,  seems  properly  to  be  an  unlawful  assembly ;  as 
where  great  numbers  complaining  of  a  common  grievance 
meet  together,  armed  in  a  warlike  manner,  in  order  to 
consult  together  concerning  the  most  proper  means  for 
the  promotion  of  their  schemes,  for  no  one  can  foresee 
what  may  be  the  event  of  such  an  assembly,  (o) 

Also  an  assembly  of  a  man's  friends  for  the  defence  of 
his  person,  against  those  who  threaten  to  beat  him,  if  he 
go  to  such  a  market,  or  the  like,  is  unlawful ;  for  he  ought 
to  demand  surety  of  the  peace,  and  not  make  use  of  such 
violent  methods,  which  cannot  but  be  attended  with  the 
danger  of  raising  tumults  and  disorders  to  the  disturbance 
of  the  public  peace  :  yet  an  assembly  of  a  man's  friends  in 
his  own  house,  for  the  defence  of  the  possession  thereof 
against  those  who  threaten  to  make  an  unlawful  entry 
thereinto,  or  for  the  defence  of  his  person  against  those 
who  threaten  to  beat  him  therein,  is  allowed  by  law ;  for 
a  man's  house  is  looked  upon  as  his  castle,  (p)  But  the 
like  liberty  is  not  allowed  by  the  law  to  a  man  in  defence 
of  other  property,  as  ex.  gr.  his  close,  (q) 

By  the  60  Geo.  3.  c.  1.  it  is  enacted,  "  That  every  per* 
son  who  shall  be  present  at  any  meeting  or  assembly  for 
the  purpose  of  training  and  drilling  any  other  person  to 
the  use  of  arms,  or  the  practice  of  military  exercise,  move* 
ments,  &c.  or  who  shall  train  or  drill  any  person  to  such 

I practices,  Sec.  or  who  shall  aid  and  assist  therein,  without 
awful  authority  from  his  Majesty,  or  lord-lieutenant,  or 
two  justices  of  the  county,  riding,  &c.  being  legally  con- 


(fit)  19  Vin.  Abr.  Riots.  (n)  Hawk,  b.  1.  c.  65. 

(o)  4  £la.  Com.  143. 

pS  Hawk.  b.  h  c.  65.  s.  10.;  11  Mod.  116. 

q)  The  King  v.  the  Bishop  of  Bangor,  1  Bus*.  C  and  M.  856. 


\ 
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yicted  thereof  (i.  e.  by  indictment  and  verdict),  shall  be 
liable  to  fine  and  imprisonment  for  a  space  not  exceeding 
two  years.  And  all  persons  so  assembled,  &c.  may  be  de- 
tained and  committed  for  trial,  unless  sufficiently  bailed 
until  next  assizes  or  sessions,  general  or  quarterly.  But 
prosecutions  must  be  commenced  within  six  months  after 
the  commission  of  the  offence. 

The  57  Geo.  3.  c.  19.  and  60  Geo.  3.  c.  20.  contained 
many  enactments  relating  to  the  assembling  of  persons  for 
political  purposes ;  but  tney  were  temporary  enactments, 
and  have  now  expired. 

On  an  indictment  for  a  riot  against  three  or  more,  if  a 
verdict  acquit  all  but  two,  and  find  them  guilty,  the  finding 
is  repugnant  and  void,  unless  the  indictment  charge  them 
with  having  made  such  riot  together  with  divers  other  per" 
sons  unknown  ;  for  otherwise  it  appears  that  the  defendants 
are  found  guilty  of  an  offence  whereof  it  is  impossible  that 
they  should  be  guilty,  for  there  can  be  no  riot  where 
there  are  no  more  than  two  persons,  (r)  And  let  it  be  ob- 
served, that  though  women  are  amenable  to  the  law  as 
rioters,  infants  of  both  sexes,  under  the  years  of  discretion, 
are  not.  (s)  But  where  six  were  indicted  for  a  riot,  and 
two  of  them  died  before  trial,  two  were  acquitted,  and 
two  only  found  guilty,  yet  judgment  was  given  upon  this 
verdict,  for  by  Lord  Mansfield  they  must  have  been  found 
guilty  with  one  or  both  of  those  who  had  not  been  tried, 
or  it  could  not  have  been  a  riot,  (t) 

If  a  number  of  persons  being  met  together  at  a  fair  or 
market,  or  any  otner  lawful  or  innocent  occasion,  happen 
on  a  sudden  quarrel  to  break  the  peace,  they  are  not 
guilty  of  a  riot,  but  of  sudden  affray  only,  of  which  none 
are  guilty  but  those  who  actually  engage  in  it,  because 
the  design  of  their  meeting  was  innocent  and  lawful,  and 
the  subsequent  breach  of  the  peace  happened  unexpec- 
tedly without  any  previous  intention  concerning  it.  (w) 

Yet  it  is  said,  that  if  persons  innocently  assembled  to- 
gether, do  afterwards  upon  a  dispute  happening  to  arise 
among  them,  form  themselves  into  parties,  with  promises 
of  mutual  assistance,  and  then  make  an  affray,  they  are 
guilty  of  a  riot,  because,  upon  their  confederating  toge- 
ther with  an  intention  to  break  the  peace,  they  may  as 
properly  be  said  to  be  assembled  together  for  that  purpose 


(r}  The  King  v.  Sudbury  and  others,  1  Ld.  Raym.  484k 
8)  Hawk.  b.  1.  c.65.  8.  14. 
i\  The  King  v.  8cott,  3.  Burr.  R.  1262. 
u)  Hawk,  b.  1.  c.  65.  8.  3. 


314  RIOTS,  &c. 

from  the  time  of  such  confederacy,  as  if  their  first  coming 
together  had  been  on  such  a  design,  (v) 

Also  it  seems  to  be  certain,  that  if  a  person,  seeing 
others  actually  engaged  in  a  riot,  do  join  himself  unto 
them,  and  assist  them  therein,  he  is  as  much  a  rioter  as  if 
he  had  at  first  assembled  with  them  for  the  same  purpose, 
inasmuch  as  he  has  no  pretence  to  contend  that  he  came 
innocently  into  the  company,  but  appears  to  have  joined 
himself  unto  them,  with  an  intention  to  second  them  in 
the  execution  of  their  unlawful  enterprize  ;  and  it  would 
be  endless  as  well  as  superfluous,  to  examine  whether 
every  particular  person  engaged  in  a  riot  were,  in  truth, 
one  of  the  first  assembly,  or  actually  had  a  previous  know- 
ledge of  the  design  of  its  movers,  (w) 

It  has  been  h olden,  that  the  enterprize  ought  to  be 
accompanied  with  some  offer  of  violence,  either  to  the 
person  of  a  man  or  to  his  possessions,  as  by  beating  him, 
or  forcing  him  to  quit  the  possession  of  his  lands  or  goods, 
or  the  like ;  and  from  hence  it  seems  to  follow,  that  per- 
sons riding  together  on  the  road  with  unusual  weapons, 
or  otherwise  assembling  together  in  such  a  manner  as  is 
apt  to  raise  a  terror  in  the  people,  without  any  offer  of 
violence  to  any  one  in  respect  either  of  his  person  or  pos- 
sessions, are  not  properly  guilty  of  a  riot,  but  only  6t  an 
unlawful  assembly ;  and  it  seems  clearly  to  be  agreed,  that 
in  every  riot  there  must  be  some  circumstance  either  of 
actual  force  or  violence,  or,  at  least,  of  an  apparent 
tendency  thereto,  as  are  naturally  apt  to  strike  a  terror 
into  the  people,  as  threatening  speeches  or  gestures,  (x) 
And  every  such  offence  must  be  laid  to  the  terror  of  the 
people,  (y) 

Indictments, 

Indictment  for  a    .  That  A.  B.  late  of  &c,  C.  D.  late  of  &c,  E.  F.  late  of  &c,  with 
riot.  divers  evil  disposed  persons,  to  the  number  of  ten  or  more,  to  the 

jurors  aforesaid  as  yet  unknown,  on  &c.  with  force  and  arms,  at  &c. 
did  unlawfully,  riotously,  routously,  and  tumultuously  assemble 
and  meet  together  to  disturb  the  peace  of  our  Lord  the  King;  (z) 
and  being  so  then  and  there  assembled  and  gathered  together,  did 
then  and  there  make  great  noise,  riot,  tumult,  and  disturbance, 
and  then  and  there  unlawfully,  riotously,  routously,  and  tumultu- 
ously remained  and  continued  together,  making  such  noises,  tumults, 


Id.  ibid.  (w)  Id.  ibid. 

Hawk.  b.  1.  c.  65.  s.  4.  (y)  Id.  ibid. 

(2)  It  is  said  that  an  unlawful  purpose  of  assembly  must  be 
shown ;  but  this  seems  doubtful,  as  a  riot  may  occur,  though  the 
original  object  of  the  meeting  was  lawful ;  see  the  King  v.  Gulston, 
2  Ld.  Raym.  1210. 
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and  disturbances  for  a  long  space  of  time,  to  wit,  &c.  to  the  great 
terror  and  disturbance,  not  only  of  the  liege  subjects  of  our  said 
Lord  the  King  there  inhabiting  and  residing,  but  of  all  the  other 
liege  subjects  of  our  said  Lord  the  King  there  passing  and  repassing 
in  and  along  the  public  streets  and  King's  common  highways  there, 
in  contempt,  &c.  and  against  the  peace,  &c. 


That  on  &c.  and  long  before  that  time,  A.  B.  and  C.  D.  were  the  Indictment  for  a 
proprietors  and  managers  of  a  certain  theatre  or  play-house,  situate  rout  in  a  licensed 
m  the  parish  of  &c.  and  then  and  there  had  lawful  power,  license,  country  theatre, 
and  authority,  (a)  from  time  to  time,  for  the  space  of—  days,  viz. Jn  or<Jer  J°  ™mm 
from  &c.  to&c.  to  show,  exhibit,  present,  and  perform,  within  the  Pf1  tDC  di*B"§- 
said  theatre,  such  certain  plays  and  entertainments  of  the  stage,  as  sion  of  m  actor* 
had  then  theretofore  been  represented  at  the  licensed  theatres,  in  the 
city  of  Westminster,  &c.  and  to  hire  and  keep  such  and  so  many 

(a)  Among  the  descriptions  of  vagrants  who  were  included  in 
17  Geo.  2.  c.  5.  are  "  common  players  of  interludes,  and  all  persons 
who  shall  for  hire,  gain,  or  reward,  act,  represent,  or  perform,  or 
cause  to  be  acted,  &c.  any  interlude,  tragedy,  comedy,  opera,  play, 
farce,  or  other  entertainment  of  the  stage,  or  any  part  therein,  not 
being  authorized  by  law." 

But,  by  28  Geo.  3.  c.  30.  "  It  shall  be  lawful  for  the  justices  at 
the  general  or  quarter  sessions,  at  their  discretion,  to  grant  a  license 
to  any  person  making  application  for  the  same  by  petition  for  the 
performance  of  any  such  plays  or  entertainments  of  the  stages,  as 
are,  or  shall  be  represented  at  the  licensed  theatres  in  Westminster, 
or  have  been  submitted  to  the  inspection  of  the  lord  chamberlain  as 
aforesaid,  at  any  place  within  their  jurisdiction,  or  within  any  city, 
town,  or  place,  situate  within  the  limits  of  the  same,  for  any  time 
not  exceeding  sixty  days,  to  commence  within  the  then  next  six 
months,  and  to  be  within  such  four  months  as  shall  be  specified  in 
the  said  license,  so  as  there  be  only  one  license  in  use  at  the  same 
time,  within  the  jurisdiction  so  given,  and  so  as  such  place  be  not 
within  twenty  miles  of  London  or  Westminster,  or  eight  miles  of 
any  patent  or  licensed  theatre ;  or  ten  miles  of  the  residence  of  the 
King,  or  of  any  place  within  the  same  jurisdiction,  at  which, 
within  six  months  preceding,  a  license  under  this  act  shall  have  been 
had  and  exercised ;  or  within  fourteen  miles  of  either  of  the  univer- 
sities ;  or  within  two  miles  of  the  outward  limits  of  any  city,  town, 
or  place,  having  peculiar  jurisdiction ;  and  so  also,  as  no  license 
under  this  act  shall  have  been  had  and  exercised  at  the  same  place 
within  eight  months  then  next  preceding,  si. 

But  no  such  license  shall  be  granted  to  be  exercised  within  any 
city,  town,  or  place,  having  peculiar  jurisdiction,  unless  proof  be 
made  that  the  majority  of  the  justices  acting  for  such  place  have,  at 
a  public  meeting,  signed  their  consent,  or  unless  an  express  condi- 
tion be  therein  inserted,  that  the  same  shall  not  be  valid  until  ap« 
proved  by  the  majority  of  the  justices  of  such  place  at  a  meeting 
holden  expressly  for  that  purpose,  s.  £. 

Nor  shall  such  license  be  granted  by  the  justices  within  any  city, 
town,  or  place,  unless  notice  shall  have  been  given  by  the  person 
applying  for  such  license,  three  weeks  before  such  application  to  the 
mayor,  bailiff,  or  other  chief  civil  officer  of  such  place,  of  such  in- 
tended application.  s._3. 
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players  and  persons  to  act  tragedies,  comedies,  and  plays,  within 
the  said  theatre,  as  they  should  think  convenient  and  necessary,  and 
such  persons  to  permit  and  continue  at  and  during  the  pleasure  of 
the  said  proprietors  and  managers  from  time  to  tune  to  act  trage- 
dies, comedies,  and  plays,  within  the  same,  peaceably  and  quietly, 
without  impeachment  or  impediment  of  any  person  or  persons 
whatsoever,  to  wit,  at  &c.  And  the  jurors,  &c.  that  on  the 
said  &c.  P.  Q.  gentleman,  was  a  person  who  used  and  followed 
the  profession  of  a  player,  and  then  was,  and  long  before  that  time 
had  been  engaged,  and  retained  as  a  player,  in  the  way  of  his 
said  profession,  by  the  said  A.  B.  on  behalf  of  himself  and  C.  D. 
aforesaid,  being-  such  proprietors  and  managers  as  aforesaid,  for  and 
during  a  certain  time  not  then  expired,  at  and  for  a  certain  remu- 
neration or  reward,  therefore  payable  by  them  the  said  proprietors 
and  managers,  to  the  said  P.  Q.  when  and  so  often  as  he  should  act 
and  perform  any  part  in  any  of  the  said  tragedies,  comedies,  or 
plays  as  aforesaid,  at  M.  aforesaid,  and  that  the  said  P.  Q.  then, 
and  for  divers,  to  wit,  ten  years  then  last  past,  sought  his  living, 
and  sustained  himself  and  his  family  by  his  said  profession  and  oc- 
cupation of  a  player,  and  thereby  gained  and  acquired  a  comfortable 
subsistence  for  himself  and  his  family.  And  the  jurors  aforesaid,  &c. 
further,  &c.  that  on  the  said  &c.  a  certain  old  play  called  Venice 
Preserved,  which  said  play  of  Venice  Preserved  had  then  been  re- 
presented for  many,  to  wit,  fifty  and  more  years,  at  the  licensed 
theatres,  in  the  city  of  Westminster  aforesaid,  was  appointed  by  the 
said  A.  B.  and  C.  D.  proprietors  and  managers  aforesaid,  to  be  pre- 
sented that  day  at  and  in  the  said  theatre  at  M.  aforesaid,  and  that 
the  said  P.  Q.  as  such  player  as  aforesaid,  was  appointed  by  the 
said  A.  B.  and  C.  D.  to  play  and  perform  a  certain  part  in  the  said 
play,  called  and  distinguished  by  the  name  of  Jamer.  And  the 
jurors,  &c.  that  E.  F.  late  of  &c.  G.  H.  late  of  &c.  and  K.  L.  late  of 
&c.  (the  defendants),  with  divers  other  evil  disposed  persons  to  the 
jurors  aforesaid  as  yet  unknown,  with  force  and  arms,  on  die  said 
&c.  at  &c.  aforesaid,  did  unlawfully,  riotously,  and  routously  as- 
semble and  gather  together  in  the  said  theatre,  to  disturb  the  peace 
of  our  said  Lord  the  King,  and  being  so  assembled  and  gathered 
together  in  the  said  theatre,  then  and  there  unlawfully,  wickedly, 
routously,  at  and  in  the  said  last-mentioned  theatre  or  playhouse, 
made  and  raised  a  loud  hissing,  and  caused  and  procured  to  be 
made  and  raised  a  great  noise,  rout,  tumult,  and  disturbance, 
and  thereby  then  and  there  unlawfully,  routously,  tumultuously, 
and  turbulently  prevented  and  hindered  the  said  P.  Q.  from  playing 
and  performing  the  said  part  of  Jaffier,  in  the  said  play  called 
Venice  Preserved,  (£)  and  then  and  there  wholly  obstructed  and  pre- 
vented the  performance  of  the  said  play,  there  in  the  said  last-men- 
tioned theatre,  without  the  consent  and  against  the  will  of  the  said 
A.  B.  and  CD.  then  proprietors  thereof;  and  then  and  there  also, 
unlawfully,    riotously,    routously,   tumultuously,    and  maliciously 


in  j 


(b)  It  has  been  laid  down,  that  although  the  audience  at  a 
theatre  have  a  right  to  express  their  disapprobation  of  any  perform- 
ance or  actor,  exciting  their  displeasure  at  the  moment,  yet,  if  a 
number  of  persons  go  thither  with  anAntention  to  make  a  disturbance 
and  render  the  performance  inaudible,  though  they  offer  no  actual 
violence  to  the  house,  or  any  person  there,  they  will  be  guilty  of  a 
riot,  or,  according  to  the  foregoing  definitions,  a  rout ;  2  Campb.  358. 
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assayed  and  endeavoured  to  force,  compel/ and  oblige  the  said  A.  B. 
and  C.  D.  such  proprietors  and  managers  as  aforesaid,  against  the 
wills  of  the  said  A.  B.  and  C.  D.,  to  discharge  the  said  P.  6.  without 
his  consent,  and  against  his  will,  from  his  said  retainer  and  employ- 
ment of  a  player,  at  the  said  last-mentioned  theatre,  and  wholly  to 
dismiss  him  therefrom ;  by  means  whereof  the  said  P.  Q.  hath  ever 
since  that  time  hitherto  remained  wholly  unemployed  in  his  aforesaid 
retainer  and  employment,  and  hath  wholly  lost  and  been  deprived  of 
great  gains,  which  would  otherwise  have  accrued  to  him  therefrom, 
to  wit,  at  &c.  aforesaid,  to  the  great  terror  and  disturbance  of  his 
Majesty's  subjects  assembled  lawfully  in  the  said  theatre,  and 
against  the  peace,  &c. 

§23.   SOLICITATIONS    TO    COMMIT    OFFENCES. 

Every  solicitation  of  another  to  commit  an  indictable  Solicitations  to 
offence,  whether  felony  or  misdemeanor  is  itself  a  misde-  commit  chimm 
meaner  at  common  law.    Thus,  to   solicit  a  servant  to  at  common  ^aw. 
steal  the  goods,  of  his  master  is  a  misdemeanor,  although 
no  step  be  taken  beyond  the  soliciting  towards  the  com- 
mission of  the  felony,  (c)     Thus,  to  solicit  a  member  of 
the  privy  council  to  accept  a  bribe  for  the  disposal  of  an 
office ;  (5)  to  promise  money  to  a  member  of  a  corporation 
if  he  will  vote  for  a  particular  individual  as  mayor  ;(e) 
or  to  offer  a  bribe  to  a  juryman,  (f)  are  themselves  mis- 
demeanors ;  and  the  same  principle  applies  to  all  cases 
where  an  ineffectual  attempt  is  made  to  induce  another 
to  commit  an  offence.     On  a  prosecution  for  a  misde- 
meanor in  inciting  another  to  commit  felony,  it  is  not 
necessary  for  the  prosecutor  to  shew  negatively  that  the 
felony  was  not  completed  in  order  to  sustain  the  charge 
for  misdemeanor  only  ;  but  he  may  leave  it  to  the  defend- 
ant to  shew,  if  he  think  fit,  that  the  misdemeanor  was 
merged  in  the  greater  offence ;  and,  in  the  absence  of 
such  proof,  he  may  be  convicted  of  the  solicitation,  (g) 

Indictments. 

That  A.  B.   late  of  &c.  on  the  &c.  at  &c.  did  wickedly  and  Indictment  for 
unlawfully   solicit  and  incite  one  A.  D.  a  menial  servant  of  one  wlicitiog  a  icr- 

D.  W.  of aforesaid,  gentleman,  feloniously  to  take,  steal,  and  J**  to  embealt 

carry  away  a  certain  number,  to  wit,  seven,  of  linen  napkins  of  the   !*J? 
value  of  fourteen  shillings,  of  the  goods  and  chattels  of  his  master,  S000** 
the  said  D.  W.  and  to  deliver  to  him  the  said  C.  F.  the  said  seven 
linen  napkins,  against  the  peace,  &c. 


(c)  The  King  v.  Higgins,  2  East,  R.  5. 

(d)  The  King  v.  Vaughan,  4  Burr.  R.  2494. 

(e)  The  King  V.  Plympton,  2  Ld.  Raym.  1377. 
If)  Young's  case,  cited  2  East,  R.  14  and  16. 
(g)  The  King  v.  Higgins,  2  East,  R.  8. 
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Indictment  for        That  A.  B.  late  of  &c.    being  a   person    of  a   most    wicked 

soliciting  a  per-  and  abandoned  mind  and  disposition,  and  devising  and  intending 

son  to  commit     to  vitiate  and  corrupt  the  morals  of  one   C.  D.   and  to  stir   up 

an  unnatural       ^d  excite  in  his  mind  filthy,  lewd,    and   unchaste  desires,    and 

ciime.  inclinations,  on  &c.  at  &c.  did  wickedly  and  unlawfully  solicit, 

invite,  and  endeavour  to  persuade  the  said  C.  D.  to  permit  and 

suffer  him  die  said  A.  B.  then  and  there  feloniously  and  wickedly 

to  commit   and  do  that  detestable  and  abominable  crime   called 

buggery  with  the  said  C.  D.  against  the  order  of  nature,  against 

the  peace,  &c. 


Indictment  for  That  A.  B.  late  of  &c.  being  a  wicked  and  evil-disposed  person, 
soliciting  a  and  minding  and  intending  great  injury  to  one  C.  D.  of  &c  a  good 

woman  to  com-  and  valuable  subject  of  our  said  Lord  the  King,  and  unjustly  to 
mit  perjury,  by  cause  and  procure  him  to  be  put  to  great  charges  and  expence  of 
swearing  a  child  his  monies,  and  to  give  security  for  the  maintenance  of  a  child,  of 
to  an  innocent  wnich  one  E.  F.  spinster,  was  on  &c.  pregnant,  and  which,  by  the 
person.  (A)  jaws  of  this  realm,  was  likely  to  become  a  bastard,   did  on  the 

same  &c.  aforesaid,  at  &c.  aforesaid,  unlawfully  and  wickedly 
solicit,  instigate,  persuade,  and  procure  the  said  £.  F.  to  go  before 
one  of  the  justices  of  our  said  Lord  the  King,  assigned,  &c.  and 
that  she  the  said  E.  F.  in  consequence  of  such  solicitation,  instiga- 
tion, persuasion,  and  procurement,  did  go  in  her  own  proper  person 
before  G.  H.  one  of  the  justices  of  our  said  Lord  the  King,  assigned, 
&c.  and  then  and  there  did,  &c.  {state  the  filiation)  whereas  in  truth 
and  in  fact,  he  the  said  A.  B.  at  the  time  when  he  so  endeavoured 
to  persuade,  solicit,  and  instigate  the  said  E.  F.  to  make  oath  and 
swear  as  aforesaid,  then  and  there  well  knew  that  the  said  C.  D. 
would  be  put  to  great  charges  and  expence  of  his  monies,  if  she 
the  said  E.  F.  would  swear  as  aforesaid ;  and  whereas  in  truth  and 
in  fact  he  the  said  A.  B.  at  the  said  time  when  he  so  endeavoured 
to  persuade,  solicit,  and  instigate  the  said  E.  F.  to  make  oath  and 
swear  as  aforesaid,  had  no  reasonable  or  probable  cause  whatsoever 
to  suspect  or  imagine  that  the  said  C.  D.  was  the  father  of  such 
child,  but  on  the  contrary  thereof,  the  said  A.  B.  was  then  and 
there  informed  by  the  said  E.  F.  that  he  the  said  A.  B.  was  the 
father  of  such  child,  of  which  she  the  said  E.  F.  was  so  pregnant 
as  aforesaid ;  and  whereas  in  truth  and  in  fact,  she  the  said  E.  F. 
never  told  or  informed  him  the  said  A.  B.  that  the  said  C.  D.  was 
the  father  of  such  child ;  and  whereas  in  truth  and  in  fact  he  the 
said  A.  B.  so  wickedly  and  unlawfully  endeavoured  to  persuade, 
solicit,  and  instigate  the  said  E.  F.  to  swear  as  aforesaid,  in  order 
that  he  the  said  A.  B.  might  be  exonerated,  freed,  and  discharged 
from  divers  expences  which  might  accrue  to  him  as  being  the  father 
of  such  child,  after  the  same  should  be  born  of  the  body  of  her  the 
said  E.  F.  against  the  peace,  &c. 


Indictment  for  That  on  &c.  a  certain  writ  of  our  said  Lord  the  King,  called  a 
soliciting  a  wit-  subpoena  ad  testificandum,  had  been  and  was  duly  issued  and  tested 
ness  to  disobey  a  by  and  in  the  name  of  P.  Q.  of  &c.  at  &c.  the  same  day  and  year 


(h)  To  solicit,  or  attempt  to  ber^trade,  a  witness  to  swear  falsely, 
though  such  solicitation  be  ineffectual,  is  a  misdemeanor  at  common 
law ;  the  King  v.  Edwards,  cited  in  Scofield's  case,  Cald.  400. 


SOLICIT  ATIONB,  319 

aforesaid,  the  said  P.  Q.  then  and  there  being  custos  f  otulorutn  in  subpoena,  to  gire 
and  for  the  said  county,  which  said  writ  was  directed  to  B.  B.  and  evidence  before 
D.  D.  by  which  said  writ  our  said  Lord  the  King  commanded,  &c. the  grand  Jurv« 
(recite  the  writ)  And  the  jurors,  &c.  that  a  copy  of  the  said  writ  (0 
was  on  &c.  at  &c.  duly  served  on  the  said  H.  H.  who  then  and 
there  had  notice  to  appear  and  give  evidence  according-  to  the 
exigency  of  such  writ,  and  that  the  evidence  of  said  H.  H.  at  the 
time  of  issuing  the  said  writ,  and  from  thence  until  and  upon  the 
said  &c.  therein  mentioned,  was  material  and  necessary  to  have 
been  given  before  the  said  grand  jury  on  the  said  bill  of  indictment, 
so  to  be  preferred  against  the  said  A.  B.  as  aforesaid,  and  that  at 
the  sessions  of  the  peace  holden  at  &c.  in  and  for  the  said  county, 
on  &c.  aforesaid,  such  bill  of  indictment  was  preferred  against  the 
said  A.  B.  to  and  before  a  certain  grand  jury  then  and  there  duly 
assembled  in  that  behalf.  And  the  jurors,  &c.  that  A.  B.  late  of 
&c.  being  an  evil  disposed  person,  and  contriving  and  intending  to 
obstruct  and  impede  the  due  course  of  justice,  on  &c.  at  &c. 
unlawfully  and  unjustly  solicited,  persuaded,  and  prevailed  upon 
the  said  H.  H.  to  absent  himself  from  the  said  sessions  of  the  peace, 
holden  as  aforesaid,  and  not  to  appear  there  before  the  justices  then 
and  there  assembled,  to  testify  the  truth  and  give  evidence  before 
the  said  grand  jury  on  the  said  bill  of  indictment,  so  preferred 
against  the  said  A.  B.  as  aforesaid  (and  the  said  H.  H.  in  conse- 
quence of  such  solicitation  and  persuasion,  did  not  so  appear  and 
give  evidence  according  to  the  exigency  of  said  writ),  to  the  great 
obstruction,  hindrance,  and  delay  of  public  justice,  in  contempt, 
&c.  to  the  evil,  &c.  and  against  the  peace,  &c.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  on  the 
said  &c.  a  certain  other  writ  of  our  said  Lord  the  King  had  duly 
issued,  directed  to  the  said  B.  B.  and  D.  D.  by  which  said  last 
mentioned  writ,  our  said  Lord  the  said  King  commanded  the  said 
B.  B.  and  D.  D.  that,  &c.  (recite  the  writ).  And  the  jurors,  &c. 
that  the  evidence  of  the  said  H.  H.  at  the  time  of  issuing  the  said 
last  mentioned  writ,  and  from  thence  until  and  upon  the  said  &c 
therein  mentioned,  was  material  and  necessary  to  have  been  given 
before  the  said  grand  jury  in  the  said  bill  of  indictment,  so  to  be 
preferred  against  the  said  A.  B.  as  aforesaid.  And  the  jurors,  &c. 
that  the  said  A.  B.  being  an  evil  disposed  person,  &c.  (Same  as  first 
count,  saying  <e  endeavoured  to  dissuade"  6$c.  and  omitting  the  allega- 
tion that  the  solicitation  was  successful).  v 


That  A.  B.  late  of  &c.  on  &c.  and  on  divers  other  days  and  times,  Indictment  for 
between  that  day  and   the  first  day   of  &c.  at   &c.   unlawfully,  soliciting  and 
wickedly,  and  maliciously  intended,  devised,  and  endeavoured  as  inciting  persons 
much  as  in  him  lay,  to  raise  and  create  insurrections,  riots,  and  to  make  a  "J1, 
tumults  within  this  realm  for  the  disturbance  of  his  Majesty's  peace,  First  count,  for 
and  to  the  great  terror  and  annoyance  of  bis  liege  and  peaceable  sub-  £ erslVtiJ^  .*m 
jects.     And  that  the  said  A.  B.  in  prosecution  of  his  said  wicked  in-  ^^eqlience  of 
tention  and  purpose,  and  for  the  effecting  and  accomplishing  thereof,  WDIcn  tney  ^j 


so. 


(i)  This  is  an  offence  indictable  at  common  law ;  Hawk.  b.  1.  c.  21. 
The  mere  attempt  to  stifle  evidence  is  criminal,  though  the  per- 
suasion should  not  succeed,  on  the  general  principle  that  an  incite- 
ment to  commit  any  crime  is  itself  criminal ;  6  East,  R.  464. 
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on  the  said  &c.  and  on  the  said  other  days  and  times,  at  &c.  afore- 
said, with  force  and  arms,  unlawfully,  wickedly,  and  maliciously  so- 
licited, incited,  encouraged,  and  as  much  as  in  him  lav,  endeavoured, 
and  laboured  to  persuade,  instigate,  and  prevail  on  divers  other  liege 
subjects  of  our  said  Lord  the  King,  whose  names  to  the  jurors  afore- 
said are  as  yet  unknown,  inhabiting  in  the  said  parish  of  C.  and  m 
the  neighbourhood  of  the  same,  with  force  and  arms  unlawfully,  rio- 
tously, and  turaultuously  to  assemble  and  gather  together,  to  disturb 
the  peace  of  our  said  Lord  the  King,  and  to  injure  and  annoy  a  great 
number  of  the  peaceable  subjects  of  our  said  Lord  the  Bang  in  their 
persons  and  properties ;  and  that  by  means,  and  in  pursuance  of  the 
said  wicked  solicitations,  instigations,  and  endeavours  of  the  said 
A.  B.  a  great  number  of  persons,  to  the  number  of  one  hundred  and 
more,  to  the  jurors  aforesaid  as  yet  unknown,  afterwards,  to  wit,  on 
&c.  with  force  and  arms,  at  &c.  aforesaid,  unlawfully,  riotously,  rout* 
ously,  and  tumultuously  assembled  and  gathered  together  to  disturb 
the  peace  of  our  said  Lord  the  King,  and  being  so  assembled  and 
gathered  together,  did  then  and  there  unlawfully,  riotously,  rout- 
ously,  and  tumultuously  continue  together  in  a  riotous  and  tumul- 
tuous manner  for  a  long  time,  that  is  to  say,  for  the  space  of 
two  hours  then  next  following,  and  during  all  that  time,  com- 
mitted many  great  and  violent  outrages  in  breach  of  the  peace  of 
our  said  Lord  the  King,  to  the  great  terror,  disturbance,  and 
grievance,  not  only  of  many  of  his  said  Majesty's  quiet  and  peace- 
able subjects  then  inhabiting  and  residing  there,  but  also  of  all  other 
of  his  said  Majesty's  quiet  and  peaceable  subjects  then  and  there 
passing  and  repassing  in  and  about  their  lawfiil  affairs  and  business, 
in  contempt  of  our  said  Lord  the  King,  in  open  violation  of  the  laws, 
good  order,  and  government  of  this  realm,  and  against  the  peace,  &c. 
{Add  a  second  count  fir  the  solicitation,  omitting  the  statement  of  the 
actual  assemblage.) 


Indictment  for  That  one  P.  M.  late  of  &c.  on  &c.  at  &c.  did  unlawfully  solicit, 
endeavouring  to  incite,  and  endeavour  to  persuade  one  R.  S.  feloniously,  against  the 
persuade  a  per-  form  0f  the  statute  in  such  case  made  and  provided,  to  falsely  make, 
son  to  counter-  fo  e^  and  counterfeit,  within  the  United  Kingdom  of  Great  Britain 
feit  a  note  of  a  anj  j^ju^  a  certain  promissory  note  purporting  to  be  the  pro- 
am?  for  prepar-  missorv  note  of  a  certain  foreign  state,  to  wit,  the  state  of  Norway, 
ing  for  the  fabr:'-  w'tn  mtent  to  deceive  and  defraud  the  said  foreign  state,  against 
cation,  (j)  the  peace,  &c. 

(j)  This  indictment  was  tried  at  the  Middlesex  Michaelmas  session 
1819,  and  was  stated  to  have  been  penned  by,  or  at  least  to  have 
received  the  sanction  of  the  Attorney  and  Solicitor  General.  The 
prosecution  was  instituted  by  the  Treasury.  The  facts  of  the  case, 
as  they  appeared  from  the  evidence  of  Mr.  Robert  Scott*  the  person 
on  whom  the  attempt  to  incite  and  solicit  was  made,  were  as  follow : 
On  the  27th  of  May  last,  the  defendant  came  to  his  house  and  asked 
him  whether  he  could  copy  curious  engravings  ?  He  replied  in  the 
affirmative.  He  believed  that  the  defendant  was  induced  to  come  to 
him  in  consequence  of  his  (witness's)  having  published  a  specimen 
of  a  note  for  the  Bank  of  England,  extremely  difficult  of  imitation, 
and  as  an  effectual  prevention  of  forgery.  Upon  receiving  the  answer 
in  the  affirmative,  the  defendant  produced  a  genuine  note  of  the 
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•    ipwk  Urn  jarony  &c»  do  further  present,  that  the  mM  P.  M.  here**  Second  count. 
tofroe,  to  wit,  on  &c    with-  force  and  amw>  at  &c  did  unlaw* 
fidlj!  make,  cot,  and  engrave,  and  cause  and  procure  to  be  made, 
oat,  and  e^grared,  a  certain  block*  in  order  and  with  the  intent  fe* 


Drontheim  Bank,  in  Norway,  for  the  payment  of  ten  dollars,  and  in* 
quired  if  he  could  make  an  accurate  engraving  of  it  on  wood*  He 
was  told  that  he  could  ;  and  he  then,  inquired  if  witness  could  pre* 
cure  different  sorts  of  paper,  to  which  he  received  a  similar  answer. 
Upon  which  he  gare  witness  directions  to  make  an  engraved  copy  of 
taa  note  produced,  which  appeared  to  be  an  impressien  from  a 
carious  wood  engraving,  on.  yellow  paper,  in  the  Banish  language,  to 
the  following  effect:  "Ten  Specie  m  Dollars .',— " In  conformity 
with  the  foundation  of  1816,  pay  Norway's  Bank,  at  Drontheim,  to 
the  bearer,  ten  specie  dollars,  for  which  the  value  is  lodged  at  Dron- 
theim." "  No.  41,224."  To  this  note  these  were  some  manuscript 
signatures.  Witness,  when  he  first  saw  the  defendant,  asked  his 
name  and  address,  which  he  declined  to  give,  but  said  that  he  alone 
would  be  responsible,  and  that  no  harm  could  come  to  witness,  and 
added,  that  money  was  no  object.  In  the  course  of  further  conver- 
sation defendant  said,  that,  having  been  defrauded  by  the  Dron- 
theim Bank,  he  had  determined  to  resort  to  this  expedient  as  a  mode 
of  revenge,  and  hinted  that  there  were  other  persons  connected  with 
htni.  Witness,  before  he  would  undertake  the  business,  said  he 
would  take  a  day  to  consider  of  it,  and  desired  the  defendant  to  call 
again.  In  the  mean  time  he  communicated  the  circumstances  to- 
some  friends,  and  consulted  with  them  what  course  he  should  pur- 
sue, suspecting  that  the  defendant  was  connected  with  a  gang  of  con* 
spiratovs  to  defraud  the  Drontheim  Bank.  Upon  consideration  it 
was  resolved  that  he  should  undertake  the  business  to  a  certain  ex* 
tent,  as  a  means  of  bringing  the  defendant  to  justice ;  and  when-  he 
called  the  next  day,  he  was  told  that  witness  would  undertake  ife 
Witness  then  asked  what  number  of  notes  he  would  wish  to  hare 
taken  off  the  cut  when  done,  in  order  that  he  might  bespeak  a  suf- 
ficient quantity  of  paper,  which  was  to  be  very  peculiar  in  its  tex- 
ture and  colour.  The  defendant  said  he  should  want  about  9,000  at 
first ;  that  he  intended  going1  abroad  with  them,  and  would  return 
about  the  end  of  six  weeks*,  and  give  further  orders.  Witness  went 
on  with  the  plate,  and  in  the  progress  of  the  work  the  defendant 
called  repeatedly  and  gave  his  orders.  The  plate  being  nearly 
finished,  the  defendant  asked  whether  witness  could  also  engrave  the) 
numbers  and  fac-similes  of  the  signatures  to  the  genuine  note  ;  and 
being  told  thai  also  could  be  done,  he  gave  orders  accordingly. 
Before  the  plate  was  completed,  and  before  any  impressions  were 
taken  from  it,  witness  communicated  what  was  going  forward  to  the 
Danish  Envoy,  and  in  consequence  of  the  information  so  received 
the  defendant  was  apprehended,  and  the  present  prosecution  was) 
the  result. 

There  were  three  sets  of  counts,  in  number  sixteen,  of  which  the 
three  principal  ones  are  here  given,  the  others  only  laying  the  same 
charges  in  dnftrent  ways. 

Three  objection*  were  taken  by  counsel  tortile  indictment :  1.  That 
the  note  produced  was  not  a  promissory  note,  according  to  the  true 
nature  and  import  of  such  an  instrument.  2.  Supposing  it  to  be  a 
promissory  note,  for  any  thing  that  appeared  to  the  contrary;,  it 
might  be  the  note  of  a  private  individual;  named  Norway,  and  net 
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loniously,  against  the  form  of  the  statute  in  tuch  case  made  and  pro- 
vided,  to  falsely  make,  forge,  and  counterfeit,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  a  certain  promissory  note, 
purporting  to  be  the  promissory  note  of  a  certain  foreign  state,  to 
wit,  the  state  of  Norway,  with  intent  to  deceive  and  defraud  the 
said  foreign  state,  to  the  evil  example  of  all  others,  and  against  the 
peace,  &c. 
Third  count.  And  the  jurors,  &c  do  further  present,  that  the  said  P.  If.  here- 

tofore, to  wit,  on  &c.  with  force  and  arms,  within  that  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  called  England, 
to  wit,  at  &c.  did  engrave,  cut,  and  make,  and  cause  and  pro- 
cure to  be  engraved,  cut,  and  made,  and  knowingly  aid  and 
assist  in  the  engraving,  cutting,  and  making,  in  and  upon  a  certain 
plate,  a  certain  part  of  a  certain  promissory  note,  in  a  certain  fo- 
reign language,  to  wit,  the  Danish  language,  purporting  to  be  the 
promissory  note  of  a  certain  foreign  state,  to  wit,  the  state  of  Nor- 
way, that  is  to  say,  the  part  thereof  following : 

{Here  afac  simile  of  the  note  inserted.) 

In  English  as  follows,  that  is  to  say, 

10  Specie  Dollars, 
In  conformity  with  the  Foundation  of  1816,  pay  Norway's  Bank 
in  Drontbeim  to  the  bearer  against  this  Note  Ten  Specie  Dollars, 
for  which  value  in  the  Bank  is  received,  Dronthetm,    year  — 
No. 


a  note  of  the  National  Bank  of  Norway ;  and,  3.  That  there  was 
no  averment  or  proof  that  the  defendant  had  not  had  authority  from 
the  Drontheim  Bank,  to  prepare  the  alleged  forgery.  As  to  the  first 
objection,  upon  which  he  mainly  relied,  he  insisted  that  it  was  fatal 
to  the  indictment*  In  all  the  numerous  counts,  the  instrument  al- 
leged to  have  been  counterfeited  was  designated  only  and  expressly 
to  be  a  promissory  note,  and  not  one  of  them  had  called  it  a  security  for 
the  payment  of  money,  &c.  pursuant  to  the  language  of  the  act 
The  court  were  bound  to  construe  the  import  of  the  note  produced 
strictly  according  to  its  meaning,  as  expressed  upon  the  face  of  it,  and 
not  by  a  reference  to  the  understanding  of  the  witness  examined,  who 
merely  stated,  that,  according  to  his  notions,  the  note  was  a  pro- 
missory note,  and  passed  as  such  in  Norway.  The  other  objections, 
though  not  so  strong,  were,  however,  deserving  of  serious  conside- 
ration in  a  case  of  this  description. 

The  court  was  of  opinion,  that  the  second  and  third  objections 
were  not  tenable,  but  the  first  appeared  to  be  of  weight;  however, 
that  the  jury  was  the  proper  tribunal  to  determine  the  question, 
whether  the  instrument  was  in  fact  a  promissory  note,  and  charged 

jud 

dealings  between  tradesmen  in  this  country.  If  they  were  of  opi- 
nion, that  the  note  was  a  promissory  note,  as  explained  by  the 
evidence  they  had  heard,  they  were  bound  to  find  the  defendant 
guilty ;  but  if  not,  he  was  entitled  to  an  acquittal. 

The  jury  returned  a  verdict  of  guilty ;  aud  no  further  resistance 
to  the  judgment  being  insisted  on,  sentence  of  a  year's  imprisonment 
was  passed  on  the  defendant. 
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In  order  and  with  intent  feloniously,  against  the  form,  &c.  to  make, 
forge,  and  counterfeit,  within  the  United  Kingdom  of  Great  Britain 
ana  Ireland,  a  certain  promissory  note  of  a  certain  foreign  state,  to 
wit,  Norway,  with  intent  to  deceive  and  defraud  the  said  foreign 
state,  against  the  peace,  &c. 


That  A.  B.  late  of  &c.  being  a  person  of  a  wicked  mind  and  dis-  Indictment  for 
position,  and  having  no  regard  for  the  laws  and  statutes  of  this  soliciting  an  ar- 
realm,  nor  fearing  the  pains  and  penalties  therein  contained,  within  tifice,[ to  teavJ 
twelve  months  next  before  the  taking  of  this  inquisition,  that  is  to  thc  kingdoui.(4) 
say,  on  &c.  with  force  and  arms,  at  &c.  aforesaid,  unlawfully  did 
contract  with  one  C.  D.  he  the  said  C.  D.  then  and  there  being  a 
manufacturer,  workman,  and  artificer  of  Great  Britain,  in  the  ma* 
nufacture  of  weaving  linen  cloth,  then  and  there  being  a  manufac- 
ture of  Great  Britain,  to  go  out  of  this  kingdom  of  Great  Britain 
into  a  certain  foreign  country  called  the  United  States  of  America,  such 
foreign  country  not  then  being  within  the  dominions  of,  or  belong* 
ing  to,  the  crown  of  Great  Britain,  in  contempt,  &c.  and  against  the 
form,  (/)  &c.  and  against  the  peace,  &c. 

(A:)  By  5  Geo.  1.  c.  27.  s.  1.  It  is  enacted  that  "if  any  person  shall 
contract  with,  entice,  endeavour  to  persuade,  or  solicit,  any  manufac- 
turer or  artificer  of  or  in  wool,  iron,  steel,  brass,  or  any  other  metal, 
clock-maker,  watch-maker,  or  any  other  artificer  or  manufacturer  of 
Great  Britain,  to  go  into  foreign  countries  out  of  the  King's  domi- 
nions, and  shall  be  convicted  thereof,  upon  indictment  of  information, 
in  any  of  the  courts  at  Westminster,  or  at  the  assizes,  or  quarter 
sessions,  he  shall  be  fined  any  sum  not  exceeding  100/.  for  the  first 
offence,  and  shall  be  imprisoned  three  months,  and  till  the  fine  be 
paid;  and  if  any  person  having  been  once  convicted  shall  offend  again, 
he  shall  be  fined  at  the  discretion  of  the  court  where  such  conviclion 
shall  be,  and  imprisoned  twelve  months,  and  till  the  fine  be  paid. 

(J)  By  the  23  Geo.  2.  c.  13.  "  If  any  person  shall  contract  with,  or 
endeavour  to  persuade  or  seduce  any  artificer  in  the  manufactures  of 
Great  Britain  to  go  into  any  foreign  country,  not  belonging  to  the 
crown  of  Great  Britain,  and  shall  be  thereof  convicted,  in  twelve 
months,  in  the  King's  Bench,  or  at  the  assizes,  he  shall  for  every 
such  person  forfeit  500/.  and  be  imprisoned  in  the  common  gaol  for 
twelve  months,  and  till  payment  of  the  forfeiture ;  and  for  a  second 
or  other  subsequent  offence,  shall  forfeit  1,000/.  and  be  imprisoned 
two  years,  and  till  payment;"   s.  1,  2  ;  25  Geo.  3.  c.  67.  s.  6,  7. 

This  latter  act  seems  to  be  a  repeal  of  the  former,  (i.  e.  the  s.  1. 
thereof)  being  made  to  supply  the  deficiencies  of  it.  There  is  no  dis- 
cretion left  by  this  act  in  the  court ;  the  punishment  'directed  in  it  is 
peremptory :  the  former  act  directs  the  fine  for  the  first  offence,  to  be 
"  in  any  sum  not  exceeding  100/."  in  this  the  fine  of  500/.  is  peremp- 
tory and  immitigable,  and  to  be  imprisoned  for  a  definite  time,  and 
also  until  the  fine  be  paid;  nor  are  "  the  sessions/*  inserted ;  The  King 
v.  Cator,  Burr.  R.  2026. 

By  the  14  Geo.  3.  c.  71.  "  If  any  person  shall  put  on  board  any 
vessel  not  bound  directly  to  some  port  in  Great  Britain  or  Ireland  any 
tools  or  utensils,  or  part  thereof,  proper  for  the  cotton  or  linen  manu- 
factures, he  shall  forfeit  the  same,  and  also  200/. ;"  s.  1. 

And  by  the  21  Geo.  3.  c.  37.  s.  1 .  "  If  any  person  shall  put  on  board, 
or  pack,  in  order  to  be  put  on  board,  any  vessel  not  bound  directly  to 
any  port  in  Great  Britain  or  Ireland,  or  shall  bring  to  any  wharf  or 
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Second  count.  And  the  jurors,  &c.  that  the  said  A.  B.  being  a  person  of  a  wicked 
mind  and  disposition,  and  not  regarding  the  laws  and  statutes  of 
this  realm,  nor  fearing  the  pains  and  penalties  therein  contained, 
within  twelve  months  next  before  the  taking  of  this  inquisition,  that 
is  to  say,  on  &c.  at  &c.  aforesaid,  unlawfully  did  entice,  per- 
suade,  and  solicit  the  said  C.  D.  he  the  said  C.  D.  then  and  there 
being  a  manufacturer,  workman,  and  artificer  of  Great  Britain,  in 
the  manufacture  of  weaving  linen  cloth,  then  and  there  being  a 


other  place,  in  order  to  be  so  put  on  board  any  such  vessel,  any  machine, 
engine,  tool,  press,  paper,  utensil,  or  implement,  or  any  part,  model, 
or  plan  thereof,  proper  for  the  woollen,  cotton,  linen,  or  silk  manu- 
factures, one  justice,  on  complaint  upon  oath  by  one  witness,  may 
issue  his  warrant  to  seize  the  same,  together  with  the  package,  and 
other  goods  packed  therewith  (if  any  such  there  be),  and  to  bring  the 
person  complained  of  before  him  or  some  other  justice ;  and  if  he 
shall  not  give  to  such  justice  a  satisfactory  account  of  the  purpose  to 
which  they  are  intended  to  be  appropriated,  the  justice  shall  cause 
the  same  to  be  detained,  and  bind  the  party  to  appear  at  the  next 
assizes  or  quarter  sessions,  and  on  neglect  or  refusal  so  to  do,  shall 
commit  him  to  the  gaol  or  house  of  correction  until  the  next  assizes  or 
sessions,  and  until  delivered  by  due  course  of  law.  And  on  convic- 
tion at  such  assizes  or  sessions,  upon  indictment  or  information,  he 
shall  forfeit  all  the  said  goods,  and  also  200/.  and  be  imprisoned  hi 
the  common  gaol  or  house  of  correction  for  twelve  months,  and  until 
the  forfeiture,  shall  be  paid." 

Also  by  22 Geo.  3.  c.  60.  s  1.  "  If  any  person  shall  contract  with,  en- 
tice, persuade,  or  endeavour  to  seduce  or  encourage  any  artificer  or 
workman  concerned  or  employed,  or  who  shall  have  worked  at,  or  been 
employed  in,  printing  calicoes,  cottons,  muslins,  or  linens  of  any  sort, 
or  in  making  or  preparing  any  blocks,  plates,  engines,  tools,  or  uten- 
sils, for  such  manufactures,  to  go  out  of  Great  Britain  to  parts  be- 
yond the  seas,  and  shall  thereof  be  convicted  (in  like  manner  as  is 
mentioned  in  the  above  act  of  23  Geo.  2.)  he  shall  for  every  artificer 
forfeit  500/.  and  be  committed  to  the  common  gaol  for  twelve  calendar 
months,  and  until  such  forfeiture  be  paid ;  and  in  case  of  a  subsequent 
offence,  he  shall  forfeit  for  every  artificer  1,000/.  and  be  committed 
for  two  years,  and  until  such  forfeitures  be  paid." 

8.  6.  The  prosecution  must  be  commenced  within  twelve  calendar 
months  next  after  the  offence  shall  be  committed. 

And  by  25  Geo.  3.  c.  67.  s.  6.  "  If  any  person  shall  contract  with,  entice, 
persuade,  or  endeavour  to  seduce  or  encourage  any  artificer  or  workman 
employed  or  who  shall  have  been  employed  in  the  iron  and  rfee/ manu- 
factures in  this  kingdom,  or  in  making  or  preparing  any  tools  or  uten- 
sils for  such  manufactures,  to  go  out  of  Great  Britain  to  parts  beyond 
the  seas  (except  Ireland,  and  shall  be  convicted  thereof  (in  manner 
above),  he  shall  for  every  artificer  forfeit  500/.  and  be  committed,  &c* 
(as  in  the  preceding  statute)." 

s.  7.  The  prosecution  in  like  manner  to  be  commenced  within 
twelve  calendar  months. 

By  39  Geo.  3  c.  56.  seducing  and  attempting  to  seduce  soldier* 
from  the  kingdom  of  Great  Britain,  shall  be  punished  in  the  same 
manner  as  persons  seducing,  or  attempting  to  seduce,  artificers  and 
manufacturers. 

The  prosecutor  is  a  competent  witness,  though  entitled  to  a  moiety 
of  the  penalty  on  conviction  ;  3  Esp.  R.  68. 
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nufacture  of  Great  Britain,  to  go  out  of  &c.     (Same  to  the  end  as  the 
first  count.     Third  count,  u  did  endeavour  to  persuade") 

And  the  jurors,  &c.  that  the  said  A.  B.  being  a  person  of  a  Fourth  count 
wicked  mind,  &c.  (as  before)  within  twelve  months  next  before  the 
taking  of  tbis  inquisition,  that  is  to  say,  on  &c.  at  &c.  aforesaid, 
unlawfully  did  contract  with  one  C.  D.  he  the  said  C.  D.  then  and 
there  being  a  workman  in  the  manufacture  of  linen  weaving,  then 
and  there  being  a  manufacture  of  Great  Britain,  to  go  out  of  this 
kingdom  of  Great  Britain  into  a  certain  foreign  country  called 
America,  such  foreign  country  not  then  being  within  the  dominions 
of,  or  belonging  to  the  crown  of,  Great  Britain,  against  the  form, 
&c.  and  against  the  peace,  &c. 

§24.    SPRING  GUNS  AND  MAN  TRAPS SETTING. 

The  setting  spring  guns  and  man-traps  for  the  defence  of  Offence  of  set-, 
property  with  proper  notice  was  in  the  case  of  Ilott  v.  Wilkes,  tin&  8PriD&  snoi 
3  B.  and  A.  304.  holden  lawful.     But  the  7  and  8  Geo.  4.  E^JK' 
c.  18.  s.  1.  declares  and  enacts,  "  That  if  any  person  shall  Geo.  4.  c  is  i 
set  or  place,  or  cause  to  be  set  or  placed,  any  spring  gun, 
man-trap,  or  other  engine  calculated  to  destroy  human 
life,  or  inflict  grievous  bodily  harm,  with  the  intent  that . 
the   same,  or  whereby  the  same,  might  destroy  or  inflict 
grievous  bodily  harm,  upon  a  trespasser  or  other  person 
coming  in  contact  therewith,   the  person  so  setting  or 
placing,  or  causing  to   be   so  set  or  placed,  such  gun, 
trap,  or  engine  as  aforesaid,  shall  be  guilty  of  a  misde- 


meanor." 


And  by  s.  3.  it  is  further  enacted,  "  That  if  any  per-  Or  continuing 
son  shall  knowingly  and  wilfully  permit  any  such  spring- them* 
gun,  man-trap,  or  other  engine  as  aforesaid,  which  may 
have  been  set,  fixed,  or  left  in  any  place  then  being  in, 
or  afterwards  coming  into,  his  or  her  possession  or 
occupation  by  some  other  person  or  persons,  to  continue 
so  set  or  fixed,  the  person  so  permitting  the  same  to 
continue  shall  be  deemed  to  have  set  and  fixed  such  gun, 
trap,  or  engine,  with  such  intent  as  aforesaid."  But  by 
s.  4.  these  provisions  are  restricted  from  extending  to 
engines  set  up  from  sun- set  to  sun-rise  in  dwelling- 
houses  for  their  protection ;  and  by  s.  5.  from  rendering 
illegal  gins  or  traps  as  may  be  usually  set  with  the  intent 
of  destroying  vermin.  The  punishment  may  be  fine  and 
imprisonment,  or  either,  in  the  discretion  of  the  court. 

Indictment  for  unlawfully  setting  a  spring  gun. 

That   A.  B.   late  of  &c.    on  &c.    with  force   and   arms,  at    &c.  Indictment  for 
knowingly  and  unlawfully  did  set  and  place,  and  cause  to  be  set  unlawfully  set* 
and  placed,  in  a  certain  wood  of  him  the  said  A.  B.  there  situate,  ting  a  spring* 
a  spring  gun,  being  an  engine  calculated  to  inflict  grievous  bodily  gun. 
harm,  the  same  being  then  and  there  loaded  with  gunpowder  and  leaden 
shot,  with  intent  that  the  same  might  inflict  grievous  bodily  harm 
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ri  a  trespasser  coming  in  contact  therewith,  against  the  form  of 
statute,  &c.  and  against  the  peace,  &c.  (Add  a  second  county 
substituting  the  words  "  whereby  the  same,9'  for  the  words  "  with  i»- 
tent  that  the  same") 

§25.    WILLS PURLOINING    OR    DESTROYING. 

Offence  under         jt  \s  remarkable,  that  although  it  has  long  been  felony 

c.  «9.*  ««.  *  "  *°  a^^er  any  P^  °f  a  ^^  w*tk  a  fraudulent  intention,  it 
was  until  last  year  no  offence  whatever  to  destroy  a  will 
altogether,  or  to  conceal  it,  which  might  be  equally 
criminal  in  design,  and  produce  equal  mischief.  To 
remedy  this  flagrant  defect  in  the  law,  the  7  and  8  Geo.  4. 
c.  29.  s.  22.  enacts  as  follows ; — "  That  if  any  person 
shall,  either  during  the  life  of  the  testator  or  testatrix, 
or  after  his  or  her  death,  steal,  or,  for  any  fraudulent 
purpose,  destroy  or  conceal  any  will,  codicil,  or  other 
testamentary  instrument,  whether  the  same  shall  relate 
to  real  or  personal  estate,  or  to  both,  every  such  offender 
shall  be  guilty  of  a  misdemeanor,  and,  being  convicted 
thereof,  shall  be  liable  to  any  of  the  punishments  which 
the  court  may  award  as  hereinbefore  last  mentioned  (that 
is,  transportation  for  seven  years,  or  fine  and  imprison- 
ment, with  hard  labour,  for  two  years).  And  it  shall  not, 
in  any  indictment  for  such  offence,  be  necessary  to  allege 
that  such  will,  codicil,  or  other  instrument,  is  the  pro- 
perty of  any  person,  or  that  the  same  is  of  any  value." 
But  by  s.  24.  no  person  can  be  convicted  of  thfs  offence 
who  shall,  previous  to  indictment,  have  disclosed  the 
fact  on  oath,  in  consequence  of  any  compulsory  process 
of  any  court  of  law  or  equity,  in  any  action,  suit,  or  pro- 
ceeding which  shall  have  been  bona  fide  instituted  by  any 
party  aggrieved ;  or  if  he  shall  have  disclosed  the  same 
in  any  examination  or  deposition  before  any  commis- 
sioners of  bankrupt. 

Indictments. 

Indictment  for         That  A.  B.  late  of  &c.  on  &c.  with  force  and  arms,  at  &c.  a 
stealing  a  will,    certain  will  before  then  made  and  executed  by  one  C.  D.  then  and 

there  being  found,  unlawfully  and  fraudulently  did  steal,  take,  and 

carry  away,  against  the  peace,  &c. 


Indictment  for        That  A.  B.  late  of  &c.  with  force  and  arms,    at  &c.  a  certain 

concealing  a       ^i  before  then  made  and  executed  by  one  C.  D.  unlawfully,  and 

willforafraoda- for  a  fraudulent  purpose,  did  conceal;   that  is  to  say,   with  the 

lent  purpose.       fraudulent  purpose  and  intent  of  preventing  E.  F.,  G.  H.,  and  I.  K. 

from  obtaining  and  receiving  certain  monies,  goods,  and  chattels, 

in  and  by  the  said  will,  bequeathed  to  them  by  the  said  C.  D.  at 

the  death  of  the  said  C.  D.  and  of  obtaining  for  himself  the  said 

A.  B.  a  share  thereof  as  the  next  of  kin  of  the  said  C.  D.  at  and 

after  the  death  of  the  said  C.  D.  against  the  form,  &c.  and  against 

.  the  peace,  &c. 
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§  26.     WRITINGS    RELATING    TO     RBAL    ESTATE. — 

STEALING. 

At  common  law  it  was  no  offence  to  purloin  writings  Offence  under 
relating  to  real  estate,  as  they  were  considered  as  savouring  7  *°d  *  ®J^  4- 
of  the  realty ;  and  this  absurd  fallacy  was  extended  even 
to  place  the  chest  which  might  contain  them  out  of  the 
protection  of  the  law.  But  now  the  offence  has  been 
made  a  misdemeanor  (m)  by  7  and  8  Geo.  4.  c.  29.  s.  23. 
which  enacts,  "  That  if  any  person  shall  steal  any  paper  or 
parchment,  written  or  printed,  or  partly  written  and  partly 
printed,  being  evidence  of  the  title  or  of  any  part  of  the  title 
to  any  real  estate,  every  such  offender  shall  be  deemed 

fuilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall 
e  liable  to  any  of  the  punishments  which  the  court  may 
award,  as  hereinbefore  last  mentioned  (i.  e.  transportation 
for  seven  years,  or  imprisonment  to  hard  labour  and  fine) ; 
and  in  any  indictment  for  such  offence  it  shall  be  suffi- 
cient to  allege  the  thing  stolen  to  be  evidence  of  the  title, 
or  of  part  of  the  title  of  the  person  or  of  some  one  of  the 
persons  having  a  present  interest,  whether  legal  or 
equitable,  in  the  real  estate  to  which  the  same  relates,  and 
to  mention  such  real  estate,  or  some  part  thereof,  and  it 
shall  not  be  necessary  to  allege  the  thing  stolen  to  be  of 
any  value."  The  provision,  applicable,  in  the  case  of 
wills,  to  parties  having  made  compulsory  disclosures, 
qualifies  the  liability  of  offenders  also  under  this  section. 

• 

Indictment* 

That  A.  B.  late  of  &c.  with  force  and  arms,  at  &c.  unlawfully  and  Indictment  for 
fraudulently  did  steal,  take,  and  carry  away,  a  certain  written  parch-  stealing  a  deed 
ment,  containing  a  deed  of  bargain  and  sale,  between  £.  J.  of  tne  one  evidencing  title, 
part  and  C.  D.  of  the  other  part,  the  property  of  the  said  C.  D.  the 
said  written  parchment  being  then  and  there- evidence  of  the  title  of 
the  said  C.  D.  to  certain  real  estate,  that  is  to  say,  to  a  certain 
messuage  and  lands  situate  in  the  parish  aforesaid,  in  which  real 
estate  the  said  C.  D.  then  and  there  had,  and  still  hath  a  present, 
legal,  (or  "eauitable")  interest,  against  the  form  of  the  statute,  &c. 
and  against  tne  peace,  &c. 

(fit)  It  was  probably  deemed  too  violent  an  innovation  to  make  the 
offence  felony,  as  it  must  have  been  shocking  to  the  moral  sense 
of  lawyers  to  hear  of  larceny  committed  of  any  thing  "savouring  of 
real  estate !" 
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CHAPTER  VII. 


OF  THE  PROCEEDINGS  IN  THE  COURT  OF  QUARTER 
SESSIONS  UPON  INDICTMENTS  TO  JUDGMENT,  IN- 
CLUDING EVIDENCE  AND  THE  CONDUCT  OF  THE 
TRIAL. 

§  1.  Of  Compromise  with  the  Sanction  of  the  Court. 

-  2.  Of  Pleas. 

-  3.  Of  Traverse  and  Postponement  of  Trial. 

-  4.  Of  Arraignment,  Challenge,  and  other  Preliminaries  to  Trial. 

-  5.  Of  the  Parts  of  a  Charge  which  must  be  supported  by  Proof* 

-  6.  Of  the  Degree  of  Proof  required  to  substantiate  a  Charge. 

-  7.  Of  the  Kind  of  Proof  by  which  a  Charge  must  be  supported. 

-  8.  Of  Confining  the  Evidence  to  a  single  Transaction. 

-  9.  Of  the  Necessity  of  producing  the  best  Evidence. 

-  10.  Of  Documentary  Evidence. 

-  11.  Of  the  Competency  of  Witnesses. 

-  18.  Of  the  Examination  of  Witnesses. 

-  13.  Of  the  Defence,  Reply,  and  Summing  up. 

-  14.  Of  the  Deliberation  and  Verdict  of  the  Jury. 

-  1.6.  Of  Judgment  and  Discharge. 

Having  now  considered  the  offences  cognizable  by  the 
sessions,  and  the  formal  statement  of  them  in  the  indict- 
ments applicable  to  them,  we  are,  in  the  present  chapter, 
to  take  a  comprehensive  view  of  the  proceedings  in  the 
Court  of  Quarter  Sessions,  upon  indictments  so  prepared 
and  found,  to  the  judgment  passed  upon  offenders.  These 
proceedings  are,  in  ordinary  cases  of  felony>  had  as  soon 
as  convenient  after  the  finding  of  the  bill,  and  generally 
on  the  same  day ;  and  in  some  cases  of  misdemeanor  they 
follow  as  quicKly ;  but  in  others,  are  postponed  by  tra- 
verse, or  otherwise,  to  the  ensuing  Sessions. 

^  1.     OP   OOMPHOMISB    WITH    THE    SANCTION    Of   TBE 

CODRt. 

Compromise  But  first  it  may  be  proper  to.  notice  an  arrangement 

^rith  m!^0"  wn'cn  m  oases  of  common  assault  is  not  unfrequently 
*°n  '  made  in  this  stage  of  a  prosecution  under  the  sanction  of 

the  Court,  by  which  further  inquiry  is  rendered  needless. 

This  is  by  the  recognition  of  an  agreement  between  the 


Object  of  thii 
chapter. 
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prosecutor  and  the  defendant,  for  the  satisfaction  of  the 
former  in  respect  of  the  injury  he  has  personally  suffered ; 
upon  which,  in  cases  where  the  Court  see  no  objection,  the 
defendant  pleads  guilty ;  and  on  the  assent  of  the  prose- 
cutor being  evidenced  either  by  his  own  declaration  in 
court,  or  by  affidavit,  or  the  proof  of  a  release  from  him  by 
the  subscribing  witness,  the  Court  authorizes  the  arrange- 
ment by  imposing  on  the  defendant  a  fine  of  a  shilling,  or 
some  other  small  sum,  for  the  injury  done  to  the  public 
peace. 

As  this  mode  of  terminating  a  prosecution  in  cases 
which  are  considered  as  affecting  the  individual  more  than 
the  public,  is  thus  often  effected  by  a  compromise  be- 
tween the  parties  previous  to  trial ;  so  it  is  not  unfre- 
2uently  brought  about  by  the  recommendation  of  the 
Jourt  in  different  stages  of  the  proceedings ;  and  is,  indeed, 
very  frequently  produced  in  effect  even  after  conviction; 
for  it  is  the  common  practice  in  Middlesex,  even  after 
judgment  and  fine  set,  to  allow  the  defendant  to  make  a 
private  agreement  with  the  prosecutor,  by  an  intimation 
from  the  Court,  that  the  defendant  may  speak  to  him ;  by 
which  it  is  understood,  that  a  remission  of  the  fine  to  the 
King  may  take  place,  on  a  portion  of  the  sum  assessed 
being  paid  to  the  prosecutor,  as  a  recompense  for  his  in- 
dividual wrong. 

But  Sir  William  Blackstone  very  strongly  reprobates 
this  practice  of  permitting  the  defendant  to  speak  with  the 
prosecutor,  as  it  is -termed;  for,  he  observes,  that  "  it  is  a 
dangerous  practice  ;  and  that  though  it  may  be  entrusted 
to  the  prudence  and  discretion  of  the  judges  in  the  superior 
courts  of  record,  it  ought  never  to  be  allowed  in  local  or 
inferior  jurisdictions?  suc/i  us  the  quarter  sessions,  where  pro- 
secutions for  assaults  are  by  this  means  too  frequently 
commenced,  rather  for  private  lucre,  than  for  the  great  end 
of  public  justice.  Above  all,  it  should  never  be  suffered 
where  the  testimony  of  the  prosecutor  himself  is  necessary  to* 
convict  the  defendant ;  for  by  this  means  the  rules  of  evi- 
dence are  entirely  subverted,  the  prosecutor  becomes,  in. 
effect,  a  plaintiff,  and  yet  is  suffered  to  bear  witness  for 
himself;  nay,  even  a  voluntary  forgiveness  by  the  party 
injured  ought  not  in  true  policy  to  intercept  the  stroke  of 
justice."^) 


••*»•. 


(a)  4  Bhu  Com.  363.  Every  man  who  has  any  experience  as  * 
justice  of  the  peace,  must  concur  with  the  Commentator  in  has  suggest 
tion  respecting  the  motives  which  too  often  influence  prosecutions  for 
assault;  hut  it  may  fairly  he  asserted,  that  such  motives  do  not  pre- 
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Pleas  and  de- 
murrers* 


Pleas  io  abate- 
ment. 


§  2.   OF    PLEAS. 

When  the  indictment  is  found,  the  defendant  may 
either  plead  to  it  or  demur;  by  pleading,  he  puts  in  issue 
the  facts  of  the  charge  ;  by  demurring,  he  admits  the  facts, 
and  contends  that  they  charge  no  offence  indictable  by 
law ;  as  if  a  man  were  indicted  for  feloniously  stealing 
game,  without  alleging  that  it  was  tame  or  confined ;  in 
which  case,  upon  demurrer,  he  must  be  discharged.  De- 
murrers, however,  are  very  rare  at  sessions ;  and,  indeed, 
are  seldom  resorted  to  in  any  criminal  cases,  because  the 
party  may  always  raise  the  same  objection  in  arrest  of 
judgment,  taking  in  the  mean  time,  the  chance  of  an  ac- 

Suittal  by  the  jury.     After  demurrers  in  cases  of  felony 
ecided  against  the  defendant,  he  is  at  liberty  to  plead  to 
the  merits;  but  in  cases  of  misdemeanor,  the  judgment 
for  the  crown  on  demurrer  is  final,  and  operates  as  if  the 
party  had  been  convicted  by  a  jury,  which  alone  would  be 
a  sufficient  consideration  to  render  his  legal  advisers 
cautious  in  permitting  him  to  demur,  (6) 
Pleas  are  either  in  Abatement  or  Bar. 
Pleas  in  Abatement  may  be  for  the  omission  of  the  addi- 
tion of  the  defendant,  under  the  statute  of  additions,  or  for 
misnaming  him.    At  no  period  could  this  course  much 
avail  him ;  because  he  was  always  obliged,  on  pleading  in 
abatement,  to  give  his  true  name  or  addition,  and  by  that 
he  was  concluded ;  and,  as  he  might  immediately  be  in- 
dicted anew,  or  detained  for  indictment  at  the  next  ses- 
sions, he  could  only  obtain  more  or  less  delay.     And,  in 
cases  of  misdemeanor,  there  is  the  same  disadvantage  as 

vail  more  in  prosecutions  at  the  sessions  before  justices,  than  at  the 
assizes  before  judges,  although  the  rank  and  situation  of  the  parties 
prosecuting  at  one  or  the  other  may  somewhat  differ :  and  it  may 
not  unreasonably  be  admitted,  that  the  justices  of  the  peace,  being 
better  acquainted  with  the  characters  of  the  parties  living  in  their 
immediate  neighbourhood,  than  the  judges  of  assizes  can  be,  who 
are  mostly  strangers  to  the  country,  are  therefore  at  least  as  adequate 
to  determine  in  what  instances  a  practice  generally  censurable  may 
be  occasionally  beneficial. 

It  may  be  further  added,  that  the  termination  of  a  criminal  pro- 
ceeding by  making  satisfaction  to  the  party  more  immediately 
aggrieved,  is  frequently  sanctioned  and  even  recommended,  by  the 
highest  court  of  criminal  jurisdiction.  The  Court  of  King's  Bench 
often  discharges  rules  for  criminal  informations  on  payment  of  the 
costs  by  the  defendant.  After  conviction  they  often  suggest  that  the 
parties  should  go  before  the  Master  with  a  view  to  a  pecuniary 
arrangement ;  and  when  sentence  is  actually  passed,  it  is  the  con- 
stant practice  for  the  crown  to  give  to  the  prosecutor  a  third  of  the 
fine  in  compensation  for  his  expenses. 

(b)  Hawk.  b.2.  c.  31.  s.  7. 


PLEAS.  331 

on  a  demurrer ;  that  if  the  prosecutor,  instead  of  allowing 
the  plea,  think  fit  to  take  issue  upon  it,  and  it  should  be 
found  against  the  party  pleading,  he  will  stand  convicted  on 
the  charge,  and  be  liable  at  once  to  receive  judgment ;  (c) 
though,  if  the  prosecutor  demur  on  his  part  to  the  plea, 
and  obtain  judgment,  the  defendant  may  answer  over  to 
the  merits,  (d)  But  now  pleas  in  abatement  for  a  mistake 
in  the  name  or  addition,  before  rarely  adopted,  will,  it  may 
fairly  be  assumed,  be  disused  altogether ;  for,  by  the  7 
Geo.  4.  c.  64.  s.  19.  the  Court  upon  every  such  plea,  may 
immediately  cause  the  indictment  to  be  amended  and  call 
on  the  party  to  plead  to  it  so  amended,  as  if  no  dilatory 
plea  had  been  pleaded.  No  advantage,  therefore,  even  of 
delay,  can  now  be  obtained  by  such  a  plea. 

Pleas  in  bar  are  either  special  pleas  or  the  general  issue.  Pleas  in  bar. 
Special  pleas  may  be  of  a  previous  conviction  of  the  same 
offence  ;  or  a  previous  acquittal  on  a  valid  indictment ;  or 
of  a  pardon ;  but  these  are  of  too  rare  occurrence  to  be 
particularly  considered  here.  Other  special  pleas  are,  in 
practice,  confined  to  the  cases  of  prosecutions  for  neglect 
of  duty  in  repairing  highways  and  bridges ;  when  the  parish 
indicted  or  presented  for  omitting  to  repair  a  highway,  or 
the  county  indicted  for  omitting  to  repair  a  bridge,  and  de- 
siring to  throw  the  liability  on  some  other  party,  must  shew 
that  liability  by  specially  pleading  it.  (e)  These  special 
pleas  have  been  already  considered  in  §  17  of  chapter  6, 
as  far  as  consists  with  the  plan  of  this  work. 

The  plea  employed  in  the  infinitely  greater  number  of  The  general 
cases  in  which  the  charge  is  denied,  both  misdemeanors i8tae* 
and  felonies,  is  the  general  issue — not  guilty.  This  plea 
not  only  casts  on  the  prosecutor  the  burthen  of  making 
out  every  part  of  his  charge,  but  it  entitles  the  defendant 
to  give  in  evidence  every  possible  ground  of  justification 
and  excuse  which  can  form  an  answer  to  the  accusation. 
Thus,  on  an  indictment  for  an  assault,  he  may  not  only 
shew,  under  this  plea,  that,  in  fact,  no  assault  was  com- 
mitted ;  but  he  may  shew,  that  though  an  assault  was 
committed,  it  is  to  be  justified  in  defence  of  his  person  or 
dwelling,  or  by  any  other  lawful  cause,  all  which  he  must 
have  pleaded  specially  to  an  action  for  the  same  trespass. 
In  short,  the  entire  question  of  guilt  or  innocence  of  the 
charge  in  all  its  bearings,  is  put  in  issue  by  this  plea. 


(c)    The  King  v.  Gibson,  8  East,  R.  107. 

d)  The  King  v.  James  Stamp  Sutton  Cooke,  Hil.  Term,  1825. 

e)  Ante,  p.  267. 
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§  3.  OF   TRAVERSE    AND    POSTPONEMENT    OP    TRIAL. 

Law  of  traverse  Before  the  late  Traverse  Act,  parties  indicted  for  raisde- 
before  6o  Geo.3.  meanor,  when  they  pleaded,  were  always  at  liberty  to 
c' 4,#  traverse  the  indictment,  that  is,  to  turn  over  or  postpone  its 

determination  to  the  next  sessions;  and  it  was  even 
doubted  whether  the  sessions  had  power  to  proceed  on  an 
indictment  against  a  party  not  in  custody  at  the  session 
when  it  was  found.  But  the  law  on  this  subject  has  been 
entirely  altered  by  60  Geo.  3.  c.  4.  which,  although  it  does 
not,  in  all  cases,  take  away  the  right  of  traverse,  has  es- 
sentially narrowed  it.  This  act  recites  that  "  great  delays 
have  occurred  in  the  administration  of  justice,  in  cases  of 

!>ersons  prosecuted  for  misdemeanors  by  indictment  or  in- 
brmation  in  his  Majesty's  Courts  of  King's  Bench  at 
Westminster  and  Dublin,  and  by  indictment  at  the  sessions 
of  the  peace,  sessions  of  oyer  and  terminer,  great  sessions, 
and  sessions  of  gaol  delivery,  in  that  part  of  Great  Britain 
called  England,  and  in  Ireland  respectively,  by  reason 
that  the  defendants  in  some  of  the  said  cases  have,  ac- 
cording to  the  present  practice  of  such  respective  courts, 
an  opportunity  of  postponing  their  trials  to  a  distant  period, 
by  means  of  imparlances  in  the  said  several  Courts  of 
King's  Bench,  and  by  time  being  given  to  try  in  such  re- 
spective courts  of  session;"  and  after  making  certain 
provisions  with  respect  to  prosecutions  in  the  superior 
Persons  incus-  courts,  proceeds  to  enact,  "  That  where  any  person  shall 
tody  for  misde-  ^  prosecuted  for  any  misdemeanor  by  indictment  at  any 

mention. or  held         ^  /•.!  y       •  **  ■'     ••    .  **. 

to  bail  withiu     session  oj  the  peace,  session  of  oyer  and  terminer,  great 
to  days  before    session,  or  session  of  gaol  delivery  within  that  part  of 
the  sessions,      Great  Britain  called  England,  or  in  Ireland,  having  been 
fadctme^and  wmm*tted  to  custody,  or  held  to  bail  to  appear  to  answer 
the  trial  shall      for  such  offence  twenty  days  at  the  least  before  the  session 
proceed  at  the     at  which  such  indictment  shall  be  found,  he  or  she  shall 
•ame  session,     plead  to  such  indictment,  and  trial  shall  proceed  there- 
upon at  such  same  session  of  the  peace,  session  of  oyer  and 
terminer,  great  session  or  session  of  gaol  delivery  respec- 
tively, unless  a  writ  of  certiorari  for  removing  such  indict- 
ment into  his  Majesty's  Courts  of  King's  Bench  at  West- 
minster or  in  Dublin  respectively,  shall  be  delivered  at 
such  session  before   the  jury  shall  be  sworn  for  such 
Certiorari  may    trial,  {f)     And  such  writ  of  certiorari  may  be  applied  for 
be  issued  before  an(j  issued  before  such  indictment  has  been  found,  in  the 

or, after  indict-     1*1  •      .-%  11 

mentisfoand.     llke  cases>  1D  tne  same  manner,  and  upon  the  same  terms 

(/)  Section  3. 
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and  conditions,  as  if  such  writ  of  certiorari  had  been  in  what  cases 
applied  for  after  such  indictment  had  been  found,  (g)  8Uch  indict- 
And  the  same  statute  enacts,  "  That  where  any  J^J^^_£ 
son  shall  be  prosecuted  for  any  misdemeanor  by  indict-  quent  sessions, 
ment,  at  any  session  of  the  peace,  session  of  oyer  and 
terminer,  great  session,  or  session  of  gaol  delivery  within 
that  part  of  Great  Britain  called  England,  or  in  Ireland, 
not  having  been  committed  to  custody  or  held  to  bail  to 
appear  to  answer  for  such  offence  twenty  days  before  the 
session  at  which  such  indictment  shall  be  found,  but  who 
shall  have  been  committed  to  custody  or  held  to  bail  to 
appear  to  answer  for  such  offence  at  some  subsequent 
session,  or  shall  have  received  notice  of  such  indictment 
having  been  found  twenty  days  before  such  subsequent 
session,  he  or  she  shall  plead  to  such  indictment  at  such 
subsequent  session,  and  trial  shall  proceed  thereupon  at 
such  same  session  of  the  peace,  session  of  oyer  and  termi- 
ner,, great  session,  or  session  of  gaol  delivery  respectively, 
unless  a  writ  of  certiorari  for  removing  such  indictment, 
&c.  shall  be  delivered  at  such  last-mentioned  session  be- 
fore the  jury  shall  be  sworn  for  such  trial,  any  law  of 
usage  to  the  contrary  notwithstanding."  (A) 

It  is,  however,  provided,  that  nothing  in  this  act  eon-  Not  to  prevent 
tained  shall  extend,  or  be  construed  to  extend  to  prevent ind,clment8 
any  indictment,  found  by  a  grand  jury  of  any  city  or  town  .™" dof  Jnavgc™" 
corporate,  from  being  removed,  at  the  prayer  of  any  de-  or  town  from 
fendant,  for  trial  by  a  jury  of  the  county  next  adjoining  to  beins  removed 
the  county  of  such  city  or  town  corporate,  pursuant  to  the  *°  f^J^T^11* 

J     c  *.      J        a  -      i.u     il'  i.        •    Lit  *L'     county  to  be 

provisions  of  an  act  passed  in  the  thirty-eighth  year  oi  his  tried,  88  Geo.s. 
present  Majesty's  reign,  to  regulate  the  trial  of  causes ,  tw-  c.  53. 
dictmentSy  and  other  proceedings,  which  arise  within  the 
counties  of  certain  cities  and  towns  corporate  within  this 
kingdom;  and  upon  such  removal,  the  defendant  shall 
plead,  and  the  trial  shall  be  had  according  to  the  provi- 
sions of  this  act,  in  like  manner  as  if  such  indictment  had 
been  originally  found  by  a  grand  jury  of  such  next  adjoin- 
ing county,  (i) 

And  it  is  further  provided,  that  it  shall  be  lawful  for  the  court  may,  on 
Court,  at  any  session  of  the  peace,  session  of  oyer  and  ter-  sufficient  cause 

•  •  t*  iii*  shewn   allow 

miner,  great  session,  or  session  of  gaol  delivery  respec-  furtheJ  time  for 
tively,  upon  sufficient  cause  shewn  for  that  purpose,  to  pleading,  &c. 
allow  further  time  for  pleading  to  any  such  indictment,  or 
for  trial  of  the  same,  (j)  .  who  are  de- 

Under  this  act,  therefore,  all  persons  who  have  been  in  privedof  tb» 

,  right  to  travcnt* 

(g)  Section  4.  (A}  Section  5. 

(*}  Section  6.  (J)  Section  7. 
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Who  may  still 
traverse. 


custody,  or  are  out  on  bail  upon  the  same  charge,  for 
more  than  twenty  days,  are  on  the  finding  of  the  indict- 
ment, bound  to  plead  and  try  instanter,  like  parties 
charged  with  felony.  And  where  an  indictment  has  been 
found  at  a  former  sessions,  and  the  party  has  been  after- 
wards taken,  or  bailed,  or  received  notice  of  the  indict- 
ment twenty  days  before  the  subsequent  session,  he  is 
bound  at  such  session  to  plead  and  try,  unless  a  writ  of 
certiorari  first  remove  the  proceedings.  This  act,  however, 
does  not  apply  to  prosecutions  for  omitting  to  repair 
bridges  or  highways,  which  are  subject  to  traverse  as 
before  the  statute. 

With  this  exception,  the  right  to  traverse  an  indict- 
ment just  found  at  the  sessions  is  now  confined  to  parties 
who  have  not  been  in  custody,  or  out  on  bail  twenty  days, 
in  respect  of  the  charge ;  and  the  right  to  traverse  an  in- 
dictment previously  found  is  confined  to  such  as  have  not 
received  twenty  days9  notice  of  the  indictment  pending 
against  them.  -  In  these  instances,  the  right  remains ;  and 
it  may  be  proper  here  to  observe,  that  this  right  exists* 
although  the  party  may  have  been  twenty  days  in  custody 
on  a  charge  arising  out  of  the  same  transaction,  if  the 
degree  of  the  accusation  is  altered ;  as  if  he  were  com- 
mitted for  felony,  and  the  bill  be  found  far  misdemeanor. 
This  point  arose  in  the  case  of  the  King  v.  Edward  Gib- 
bon Wakefield,  at  the  Lancaster  spring  assizes,  1827. 
The  defendant  had  been  committed  more  than  twenty  days 
before  the  assizes  for  a  felony  ;  but,  at  the  assizes,  it  was 
thought  right  to  indict  him  jointly  with  others  for  a  mis- 
demeanor; and  Mr.  Justice  Park,  after  much  considera- 
tion, decided  that  he  had  a  right  to  traverse. 

Where  a  party  has  a  right  to  traverse,  he  must  appear 
in  court  with  his  sureties.  The  clerk  of  the  peace  reads 
the  indictment  to  him ;  he  pleads  not  guilty ;  and  his 
plea  is  recorded.  He  then  gives  to  the  clerk  of  the  peace 
the  names  and  additions  of  two  responsible  persons  who 
are  ready  to  be  bound  for  him  in  recognizance  that  he  shall 
appear  and  try  at  the  ensuing  sessions  ;  and  the  prosecu- 
tor may,  if  he  think  fit,  tnen  examine  the  proposed 
sureties  as  to  their  sufficiency  in  point  of  estate.  If  they 
are  unopposed  or  accepted,  the  recognizance  of  the  de- 
fendant and  his  sureties  is  read  over  by  the  clerk  of  the 
peace  to  them  in  the  following  form : 

Form  of  recog-       A.  B.  you  acknowledge  to  owe  to  our  Sovereign  Lord  the  King 

nisaoceiotrya  the  sum  of and  you  C.  D.  and  E.  F.  severally  acknowledge 

traverse.  to  owe  &c#  tne  respective  sums  of and  —  to  be  respectively 

levied  of  your  goods  and  chattels,  lands  and  tenements,   to  his 


Proceediogt 
where  a  party 
traverses. 
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Majesty's  use,  by  way  of  recognizance,  upon  condition  that  you 
A.  B.  shall  appear  at  the  next  session  of  the  peace  to  be  holden  for 
this  county,  to  try  your  traverse  upon  this  indictment  to  which  you 
have  now  pleaded  not  guilty,  and  not  depart  without  leave  of  the 
court. 

To  this  the  accused  and  the  pledges  answer  that  "  they 
are  content,"  and  depart  the  court. 

If  the  defendant  is  anxious  to  dispose  of  the  charge, 
two  days,  at  least,  before  a  traverse  for  a  misdemeanor  is 
intended  to  be  tried  at  a  session  of  the  peace,  (ft)  he 
should  cause  the  prosecutor  to  be  served  with  a  true  copy 
of  a  notice,  to  the  following  effect : 

THE  KING  ON  THE  PROSECUTION  OF  Y.  Z.  V.  A.  B. 

Mr.  Y.  Z.  Take   notice,    that  I  intend  to  appear  at  the  next  Notice, 
general  quarter  session  of  the  peace,  to  be  holden  at  —  in  — 

in  and  for  the  county  of on  —  next,  being  the day  of 

— •  by  ten  o'clock  in  the  forenoon  of  the  same  day,  and  then  and 
there  to  try  my  traverse  upon  the  indictment  which  you  have  pre- 
ferred against  me  for  > 

To  Y.  Z.  A.  B. 

Having  thus  seen  what  are  the  preparations  made  for  Trial, 
the  trial  of  a  travere  at,  and  after,  the  previous  session, 
we  return  to  the  time  of  trial. 

The  defendant  must  appear  in  court,  at  the  bar,  in  his 
proper  person,  and  the  solicitor  prepare  an  affidavit  of  the 
service  of  the  above  notice,  in  case  the  prosecutor  do  not 
appear,  in  the  following  form,  or  to  the  like  effect : 

r      .      n f       O.  P.  of in  the  county  aforesaid,  gentle- 

county  oj  ^  man^  maketh  oath  and  saith,  that  ne  did,  on  the 

day  of instant  (or  as  the  fact  is)  personally  serve  the 

prosecutor  in  this  case,  Y.  Z.  with  a  true  copy  of  the  notice  here- 
unto annexed,  (/)  at  his  house  situate  in (or  as  the  fact  was) 

and  did  at  the  same  time  inform  the  said  Y.  Z.  of  the  contents  and 
purport  thereof. 

Sworn  at 

the day  of O.  P. 

When  the  defendant  is  at  the  bar,  the  clerk  of  the  peace 
reads  the  indictment  to  the  jury,  and  then  says, — "  to  which 


(&)  Two  days  for  the  sessions  of  the  peace,  and  eight  for  the 
assizes. 

(/)  Had  it  not  been  for  mistakes  which  have  occurred  within  the 
knowledge  of  the  compiler,  he  would  scarcely  have  conceived  it 
necessary  to  observe  that,  if  the  attorney  do  not  serve  this  notice 
personally,  the  party  who  serves  it  for  him  must  qualify  himself,  by 
inspection,  to  testify  that  the  notice  served  was  a  true  copy  of  that 
annexed  to  his  affidavit. 
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Prosecutor  not 
appearing. 


Prosecutor  not 
to  be  found. 


indictment  the  defendant  hath  pleaded  not  guilty :  jtnatr 
business,  gentlemen,  is  to  inquire  whether  he  be  guilty  or 
not  guilty,  and  hearken  to  vour  evidence."  Then  the  criei 
makes  the  usual  proclamation ;  and  if  the  prosecutor  ap* 
pears,  the  trial  proceeds. 

If  a  prosecutor  do  not  appear,  according  to  the  no- 
tice, the  defendant  is  acquitted,  the  prosecutor  being 
(by  the  crier)  called  to  come  and  give  evidence ;  then  the 
Chairmau  addresses  the  jury  to  this  effect, — "  Gentlemen, 
A.  B.  stands  indicted  for  making  an  assault  upon 
Y.  Z.  (or  as  the  offence  is) ;  no  one  appears  to  prove  that 
he  is  guilty,  and  therefore  you  must  acquit  him ;"  and 
thereupon  the  jury  being  asked  (by  the  ckrk  of  the  peace) 
4<  whether  the  defendant  is  guilty  or  not.  guilty/'  aay, 
"  not  guilty" 

AH  this,  however,  proceeds  upon  the  assumption  that 
the  prosecutor  was  found,  and  that  the  notice  from  the  de- 
fendant was  actually  served.  But  it  sometimes  happens 
that  tbe  prosecutor  could  not  be  found.  In  that  caae  there 
must  be  an  affidavit  of  the  endeavour  to  serve  him  with  the 
notice  of  trial,  and  that  it  was  without  effect,  in  such 
form,  and  disclosing  such  circumstances,  as  may  induce 
the  Court,  upon  motion,  to  respite  the  recognizances,  and 
to  put  off  the  trial  to  the  next  session ;  making  an  order, 
at  the  same  time,  that  a  new  notice,  left  at  the  last  place 
of  the  prosecutor's  abode,  or  at  the  office  of  the  clerk  of 
the  peace,  with  certain  conditions  of  publication  or  no- 
tification, as  to  the  said  court  shall  seem  necessary,  shall 
be  good  and  sufficient.  These  terms,  imposed  by  the 
Court,  whatever  they  may  be,  having  been  complied  with, 
the  defendant  must  take  out  a  venire,  enter  bis  traverse, 
and  be  prepared  with  affidavits  of  the  order,  and  of  the 
acts  done  in  conformity  with  it,  to  be  produced  at  the 
ensuing  session ;  when,  if  the  prosecutor  again  fail  to 
appear,  the  jury  will  be  sworn,  and  an  acquittal  directed. 
Of  application  Although  the  defendant  may  have  no  right  of  traverse, 
to  postpone  tbe  or  though  his  traverse  has  expired,  yet  the  Court  has 
always  authority,  on  sufficient  grounds,  to  postpone  the 
4rial  either  of  felony  or  misdemeanor.  This  right  is  ex- 
pressly reserved  by  the  Traverse  Act ;  and,  therefore,  it 
may  be  proper  here  to  notice  the  manner  in  which  itf 
exercise  may  be  obtained. 

The  most  common  ground  for  extraordinary  delay  of 
trial  is  the  absence  of  any  material  witness,  which  if  pro- 
perly and  sufficiently  stated  and  verified,  will  usually  pro- 
cure it.     For  what  shall  be  deemed  proper  and  sufficient 
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reasons  no  general  rule  can  be  laid  down,  because  the  oc- 
casions on  which  it  may  operate  are  various  and  diver- 
sified.    Acceding  to   delay,  at  the  instance  of  the  de- 
fendant, on  good  reasons  being  advanced  for  it,  may  be 
said  to  be  expedient  to  justice,  but  it  is,  nevertheless,  an  in- 
dulgence to  be  sought,  and  not  a  right  to  be  claimed.     In 
general  terms,  therefore,  all  that  can  be  advanced  with  pre- 
cision on  this  head  is,  that  there  must  appear  no  laches,  on 
the  part  of  the  defendant,  no  negligence  or  undue  forbear- 
ance, in  endeavouring  to  serve  the  usual  process  of  the 
Court,  or  to  compel  the  attendance  of  the  witness ;  but  his 
continual  absence,  or  actual  incapacity  to  attend,  and  the 
employment  of  every  reasonable  effort  to  compel  such 
attendance,   must,    in  the    first  place,   be  fully  verified 
upon  oath,  as  well  as  the  materiality  of  his  testimony  in 
the  case,  to  entitle  the  party  to  a  compliance  with  the 
application.    Thus  far,  as  to  the  facts  themselves  to  be 
stated  ;  but  this  not  all ;   for  the  affidavit  must  he  positive  Affidavit* 
in  its  verification  of  those  facts,  not  conjectural,  or  hypo- 
thetical ;  and  it  must  moreover  state  directly  and  unam- 
biguously, that  there  is  a  reasonable  ground  for  believing 
that  the  delay  sought  for  will  tend  to  the  furtherance  or 
justice,  by  enabling  the  party  to  obtain  the  testimony  of 
the  witness  at  an  early  period  to  be  proposed ;  and  lastly, 
that  due  and  sufficient  notice  has  been  given  of  the  appli- 
cation to  the  opposite  party.     It  is  generally  true  that  the 
person  on  whose  behalf  the  application  for  postponement 
is  made,  must  himself  make  the  affidavit ;  but  this  rule 
admits  of  many  exceptions.     If  he  be  prevented  by  ab- 
sence, sickness,  age,  or  infirmity,  or  other  sufficient  cause, 
his  attorney's  affidavit,  if  it  be  ample  and  satisfactory, 
will  be  sufficient.     If  the  absence  of  the  witness  arise 
from  illness,  the  affidavit  of  a  medical  person  will  evef 
be  the  most  effectual,  for  such  is  deemed  sufficient  to  pre- 
vent the  estreat  of  a  witness's  recognizance. 

More  notice  has  been  taken  of  this  particular  subject  than 
it  may  appear  entitled  to  receive;  but  this  has  been  thought 

Ero  per, because  there  isgenerally  no  part  of  the  proceedings 
efore  courts  of  quarter  session  less  critically  attended  to 
by  the  courts,  or  more  carelessly  executed  by  the  profes- 
sional attendants. 

The  affidavit  and  notice  may  be  in  the  following,  or  the 
like  forms,  varied  according  to  the  circumstances  of  each 
particular  case. 

THE    KING    ON    THE  PE08ECUTION    OF    A.  B.   V.    P.  Q* 

P.  Q.  the  defendant  above-named,  and  X.  Y.  of in  the  county  Joint  affidavit  of 

of  ■        attorney  for  the  said  P.  Q.  severally  make  oath  and  say.  And  a  defendant  and 
m  3  hit  solicitor. 
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first  this  deponent  the  said  P.  Q.  for  himself  saith,  that  one  D.  D.  of 
—  in  the  county  of  ■         seedsman,  and  one  of  the  co-partners  in 

the  house  of  C.  C,  D.D.  and  Co.  at aforesaid,  in  the  county  of 

— —  aforesaid,  he  the  said  P.  Q.  is  advised,  and  believes,  is  a  mate- 
rial and  necessary  witness  for  him,  this  deponent  the  said  P.  Q.  and 
that  he  cannot  safely  proceed  to  the  trial  of  the  above  indictment 
without  his  the  said  D.  D.'s  testimony.  And  this  deponent,  die  said 
P.  Q.  further  saith,  that  as  soon  as  possible  after  he  received  notice 
of  the  aforesaid  bill  of  indictment  against  him,  he  applied  by  letter  to 
the  said  D.  D.  informing  him  that  he  the  said  P.  Q.  would  require  the 
attendance  of  him  the  said  D.  D.  at  the  trial  thereof,  and  requiring 
to  be  informed  whether  he  the  said  D.  D.  was  then  in  England,  it 
being  known  to  him  the  said  P.  Q.  that  the  said  D.  D.  is  frequently 
resident  at  Amsterdam  on  account  of  the  dealings  and  business  of  the 
said  house  of  C.  C,  D.  D.  and  Co.  And  this  deponent  further  saith, 
that  in  answer  to  his  said  letter,  he  was  informed  by  the  said  C.  C. 
that  the  said  D.  D.  was  at  that  time  at  Amsterdam  aforesaid,  and 
was  not  likely  to  return  from  thence  before  the  end  of  the  month  of 
—  then  next  ensuing,  which  information  the  said  deponent  believes 
to  be  true.  And  the  said  deponent  further  saith,  that  he  made 
another  application  by  letter  on  the day  of instant,  ad- 
dressed to  the  said  C.  C.  inquiring  whether  the  said  D.  D.  was  yet 
returned  from  Amsterdam,  to  which  he,  this  deponent,  received  an 
answer  so  late  as  —  last,  from  the  said  C.  C.  informing  him,  this 
deponent,  that  the  said  D.  D.  was  not  yet  returned,  and  that  he  was 

not  expected  to  return  till  the  end  of  the  month  of next,  as 

before  stated,  which  information  this  deponent  does  verily  believe  to 
be  true.  And  this  deponent,  the  said  P.  Q.  further  saith,  that  he 
fully  expects  to  be  able  to  procure  the  presence  of  the  said  D.  D.  at 
the  next  general  quarter  session  of  the  peace,  to  be  holden  for  this 

county  of at ,  and  the  said  D.  D.  will  be  then  and  there  able 

and  willing  to  attend  the  trial  of  the  above-mentioned  indictment 
And  this  deponent,  the  said  X.  Y.  for  himself  saith,  that  he  is  the 
attorney  appointed  by  the  said  P.  Q.  to  defend  him  on  the  trial  of  the 
said  bill  of  indictment,  on  the  prosecution  of  A.  B.  and  that  the  said 
D.  D.  will  be  a  material  and  necessary  witness  at  the  hearing  of  the 
same,  and  that  without  his  testimony  the  said  P.  Q.  cannot  safely 
go  to  trial.    And  this  deponent  for  himself  further  saith,  that  on  the 

—  day  of last  past,  he  addressed  a  letter  by  the  direction  of 

the  said  P.  Q.  to  the  said  D.  D.  at  Amsterdam,  requesting  him  to 
return,  if  possible,  in  order  to  be  present  at  the  trial  of  die  before- 
mentioned  indictment,  at  the  present  session  of  the  peace,  and  that  he 

received  an  answer  to  the  said  letter  from  the  said  D.  D.  on  the 

day  of last,  in  which  the  said  D.  D.  assured  him,  this  deponent, 

that  he  could  not  possibly  return  to  England  till  after  the day 

of ■  then  next  ensuing,  but  that  he  hoped  to  be  able,  and  would 

be  willing,  to  attend  at  the  next  general  quarter  session  of  the  peace, 
to  be  holden  at for  the  county  of aforesaid.  And  this  de- 
ponent, the  said  X.  Y.  further  saith,  that  he  has  no  doubt  but  the 
said  D.  D.  will  be  ready  aad  willing  to  attend  at  the  next  session  of 
the  peace  as  aforesaid. 
Sworn,  &c. 

Affidavit  of  me-   County  of (     O.  P.  of in  the  said  county,  surgeon,  maketh 

d.cal  attendant.  io  wit,        \  oatn  ana  saith,  that  M.  N.  of carpenter,  about 

ten  days  since  fractured  his  scull  in  a  dangerous  manner,  and  is  still 
confined  to  his  bed  on  account  of  the  same,  and  is  utterly  incapable  of 
being  removed  from  his  said  bed  without  imminent  danger  of  his  life. 
Sworn,  &c.  -  ^ 
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THE    KING   ON    THE   PK08ECUTION    OF   A.  *.  V,  P.  <fe 

Mr.  A.  B.  Take  notice,  that  I  do  hereby  countermand  the  notice  Notice  of  appU- 
of  trial  of  the  above  indictment,  dated  the  —  day  of  instant,  cation  to  pott* 

and    that    I    stall,    on    the  —  day   of    —  instant,    at    the  P°n*  the  trial, 
sitting  of  the  court  of  quarter  session  at  — —  for  the  county  of 
1         or  as  soon  after  as  counsel  can  be  heard,  move  the  said  Court 
that  the  trial  of  the  said  indictment  may  stand  over  till  the  next 
general  quarter  session  of  the  peace  for  the  said  county,  on  account 

of  the  absence  of a  material  witness  for  the  defendant  in  the 

same,  who  is  absent  in  foreign  parts,  and  whom  I  have  not  been  able 
to  serve  with  a  subpoena. 

X.Y. 
Attorney  to  the  defendant  in  the  said  prosecution. 
To  Mr.  A.  B.  Prosecutor,  &c. 
(or  to  his  Attorney.) 

The  postponement  of  a  trial  may  also  emanate  from  the  Postponement  of 
Court,  independently  of  the  desire  of  the  parties  prose-  J™1  bJ  *** 
cuting  or  defending.  Thus,  if  several  be  in  custody  for  urt* 
a  conspiracy  or  other  joint  misdemeanor,  and  bills  have 
been  found,  and  one  or  more  of  them  prefer  to  take  their 
trial  immediately,  and  the  others  to  traverse  with  their 
pledges  according  to  the  regular  form,  the  Court  will  put 
off  the  trial  till  the  period  when,  by  the  customary  ex- 
piration of  the  traverse,  all  the  parties  can  be  tried 
together.  This  seems  to  be  the  estabhsed  practice,  and  the 
reason  given  for  it  is,  that  were  it  otherwise,  as  there  is 
generally  a  difference  in  the  guilt  of  the  different  offenders, 
or  in  the  evidence  which  is  to  attach  guilt  to  them,  those 
who  have  the  best  chance  of  being  acquitted  would 
always  offer  themselves  for  immediate  trial,  in  order  that 
they  might  afterwards  become  witnesses  for  their  confede- 
rates on  the  trial  of  their  traverses. (m)  On  the  point  of 
expediency  there  may  be  force  in  this  reasoning;  but  at 
the  same  time  it  appears  to  be  a  great  hardship  to  keep  a 
person  in  prison  without  trial,  who  is  willing  to  be  tried, 
because  another,  who  is  more  fortunate  in  obtaining 
sureties,  prefers  to  have  his  trial  postponed.  It  may, 
therefore,  oe  a  question,  whether  in  such  a  case  the  Court 
is  justified  in  rejecting  such  security  as  the  parties  so  offer- 
ing themselves  for  trial  are  able  to  offer,  though  it  should 
be  only  by  their  own  recognizance,  to  be  forthcoming  at  the 
same  time  with  their  co-defendants,  and,  by  such  rejec- 
tion, detaining  them  in  prison  without  trial. 


(to)  The  King  v.  Teal,  11  East,  R.  307;  the  King  v.  De  Berenger 
ana  others,  3  M*  and  S.  67. 
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§4.       OF     ARRAIGNMENT,     CHALLENGE,    AND     OTHER 

PRELIMINARIES    OF    TRIAL. 

Arraignment.         In  cases  of  felony,  no  traverse  being  allowed  When  bills 
are  found,  a  convenient  number  of  the  prisoners  are  pfeueed 
at  the  bar  for  arraignment ;  which  is  the  legal  term  for 
calling  on  a  prisoner  to  answer  to  a  charge  of  felony. 
Parts  of  arraign-  The  arraignment  consists  of  three  parts  ;  the  calling  the 
meot.  prisoner  to  the  bar  by  his  name,  and  requiring  him  to  hold 

up  his  hand ;  the  reading  over  the  indictment  to  him ;  and 
the  asking  him  whether  he  is  guilty  or  not  guilty. 
Requiring  the  The  first  is  done  by  the  officer  addressing  him  thus, — 
prisoner  to  hold  «  A.  B.  hold  up  your  hand/9  which  is  intended  to  identify 
up  his  band.  ^  prjsoner  in  court  as  the  party  indicted.  A  compli- 
ance with  this  requisition  is  not,  however,  indispensable, 
and  it  has  been  said  that  it  is  usual  to  omit  it  when  a 
peer  is  to  be  tried,  (w)  If,  therefore,  the  prisoner  decline 
to  hold  up  his  hand,  but  make  no  objection  that  he  is  not 
the  party  intended,  the  trial  may  proceed, 
indictment  read.  The  second  proceeding,  the  reading  of  the  indictment, 
is  more  material,  because,  in  cases  of  felony,  where  the 
prisoner  is  not  entitled  to  a  copy,  it  is  the  only  means  by 
which,  before  he  nleads,  he  can  ascertain  the  precise 
charge  to  which  he  is  to  answer.  This  was  required  to  be 
done  in  English  even  at  the  time  when  the  proceedings 
themselves  were  written  in  Latin,  (o)  It  should  always 
be  done  slowly  and  distinctly,  putting  the  charge  into 
the  second  person,  as  thus  : — "  You,  A.  B.  stand  indicted 
by  the  name  of  A.  B.  late  of  the  parish  of  Sonning,  in  the 
county  of  Berks,  labourer,  for  that  you,  on  &c."  reading 
the  whole  indictment  in  the  same  manner.  If  the  prisoner 
desire  it,  he  is  entitled  to  have  it  read  so  slowly  as  to 
enable  his  solicitor  to  take  a  copy  as  the  officer  pro- 
ceeds. 
Asking  the  pri-  After  the  reading  of  the  indictment  the  officer  ad- 
soner  if  he  be  dresses  the  prisoner, — "  How  say  you,  A.  B.  are  you  guilty 
gui  ty  or  no .  0f  the  felony  whereof  you  stand  indicted,  or  not  guilty)"  U 
the  prisoner  pleads  guilty,  the  court  may  immediately 
record  the  plea,  and  either  proceed  immediately  to  give 
judgment,  or  examine  witnesses  as  to  the  circumstances  of 
the  offence,  for  the  guidance  of  their  own  discretion  in 
determining  on  the  sentence.  But  it  is  usual  for  the 
officer  to  explain  to  the  prisoner  the  consequences  of  his 
plea,  and  to  ask  him  again  whether  he  persists  in  it;  and 
there  is  a  very  prevalent  practice  among  judges  of  assize, 


(n)  2  Hale,  219.  (o)  37  Edw.  3.  c.  IS. 
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of  doing  far  more  than  this — of  entreating  the  prisoner  to 
withdraw  his  plea,  admonishing  him  of  his  right  as  an  En- 
glishman to  a  trial,  and  manifesting  the  greatest  reluc- 
tance to  receive  his  open  confession  of  guilt.  How  far  this 
practice  at  sessions  shall  be  adopted  must  be  left  to  the 
good  sense  of  the  chairman,  (p) 

If  the  prisoner  obstinately  refuse  to  plead,  the  law,  Consequence  of 
until  lately,  required  that  he  should  have  judgment  as  on  arefiualto 
a  plea  guilty.     But  by  7  and  8  Geo.  4.  c.  28.  s.  1.  it  is  plcad' 
enacted,  "That  if  any  person,  being  arraigned  upon  or 
charged  with  any  indictment  or  information  for  treason, 
felony,  piracy,  or  misdemeanor,  shall   stand    mute    of 
malice,  or  shall  not  answer  directly  to  the  indictment  or 
information,  in  every  such  case,  it  shall  be  lawful  for  the 
Court,  if  it  shall  so  think  fit,  to  order  the  proper  officer  to 
enter  a  plea  of"  not  guilty"  on  behalf  of  such  person ;  and 
the  plea  so  entered  shall  have  the  same  force  and  effect 
as  if  such  person  had  actually  pleaded  the  same. 

On  the  prisoner  pleading  not  guilty,  it  was  usual  for  Proceedings  on 
the  officer  to  ask  the  prisoner — "  How  will  you  be  tried?"  pJeaof  not 
and  to  direct  him  to  make  answer — "  By  God  and  my  gu  ty# 
country ;"  to  which  the  officer  rejoined — "  God  send  you 
a  good  deliverance"     But  these  unnecessary  forms  are 
now  abolished    by  7  and  8  Geo.  4.  c.  28.   s.  1.   which 
directs,  that  when  a  prisoner  shall  plead  not  guilty,  he 
shall  by  such  plea,  without  any  further  form, .  be  deemed 
to  have  put  himself  on  the  country  for  trial,   and   the 

(/>)  It  seems  difficult  for  those  who  are  not  familiar  with  the 
peculiar  humanity  of  criminal  courts  to  comprehend  the  principles 
upon  which  these  exhortations  are  justified.  The  learned  per- 
sons who  thus  endeavour  to  prevail  on  prisoners  to  retract  tneir 
solemn  admissions  of  guilt,  made  in  the  hearing  of  the  jury,  would 
receive  in  evidence,  without  the  smallest  reluctance,  any  loose  decla- 
rations made  by  them  to  a  constable,  who  had  merely  abstained  from 
offering  any  inducement  to  procure  a  confession,  and  would  leave 
such  declarations  to  the  jury  as  cogent  evidence  of  guilt.  Why 
then  are  the  admissions  of  prisoners  made  at  the  moment  when  the 
consequences' of  an  admission  are  most  obvious,  to  be  rejected;  the 
prisoner  implored  or  threatened  into  retracting  them ;  and  the  jury 
required  to  forget  them,  and  attend  to  a  long  tissue  of  circumstances 
to  prove  that  which  has  been  confessed;  perhaps  to  hear  among  them 
a  confession  made  out  of  court;  and  to  hear  that  confession  put,  after 
a  trial  of  hours,  by  the  judge  himself,  as  almost  conclusive  ?  It  is 
assuredly  right  to  take  care  that  the  prisoner  fully  understands  the 
meaning  and  effect  of  the  plea  of  guilty  before  it  is  recorded;  but 
when  this  is  ascertained,  it  would  seem  to  ordinary  understandings, 
that  the  duty  of  the  Court  towards  the  prisoner  is  fulfilled,  and  that 
the  very  end  of  the  inquiry  being  reached  with  certainty,  it  is  not 
expedient  to  abandon  that  end  for  the  purpose  of  pursuing  imperfect 
means,  and  giving  to  justice  the  chance  of  a  disgraceful  failure. 
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Court  shall,  in  the  usual  manner,  order  a  jury  for  the 
trial  of  such  person  accordingly.  The  officer,  however, 
still  records  the  plea,  by  writing  the  words—"  ponit,  se" 
on  the  parchment  record  of  the  proceedings  of  the  ses- 


sion. 


Calling  the  jury.  Twelve  jurors  (unless  they  are  already  in  the  box  after 
trying  others)  are  then  called  into  it  by  the  clerk  of  the 
peace  in  this  manner : — "  You  good  men  who  are  returned 
and  empannelled  to  try  the  issue  joined  between  our  Sove- 
reign Lord  the  King  and  the  prisoners  at  the  bar,  answer 
to  your  names  and  save  your  fines ; "  and  then  calls  the 
names  of  the  jury.  When  twelve  appear,  the  prisoners 
at  the  bar,  who  have  just  been  arraigned  and  pleaded, 
are  informed  by  the  officer  of  their  right  to  challenge  in 
these  terms : — "  These  good  men,  whose  names  you  hear 
called,  and  who  appear,  are  the  jury  who  are  to  pass  between 
our  Sovereign  Lord  the  King  and  you  upon  your  respective 
trials  ;  if,  therefore,  you  would  challenge  them,  or  any  or 
either  of  them,  your  time  is  to  speak  when  they  come  to  the 
book  to  be  sworn,  and  before  they  are  sworn,  and  you  shall 
be  heard.9'  Where  there  is  no  expectation  of  any  con- 
siderable exercise  of  the  right  of  challenge,  several 
prisoners  are  often  thus  addressed  together  who  are  to 
be  tried  on  several  charges ;  but  either  may  desire  to 
exercise  the  right  of  challenge  separately,  or,  in  legal 
phrase,  "  to  sever  in  his  challenges ; "  in  which  case  the 
other  prisoners  will  be  desired  to  withdraw,  and  he  will 
stand  to  make  his  challenges  alone. 

This  then  is  the  proper  time  for  the  prisoner  or  for  the 
prosecutor  to  make  challenges ;  for  no  challenge  is  good 
until  a  full  jury  appear,  (q)  If  there  be  a  defect  of  jurors, 
a  party  intending  to  challenge  the  array  may  pray  a  tales, 
and  then  make  his  challenge. 

Challenges  are  of  two  kinds,  viz.  either  to  the  array, 
or  to  the  polls ;  and  may  be  made,  either  on  the  part  of 
the  King  (i.  e.  the  prosecutor),  or  of  the  prisoner,  (r) 

A  challenge  to  the  array  is  an  exception  to  the  whole 
panel,  in  which  the  jury  are  arrayed,  or  set  in  order,  by 
the  sheriff  in  his  return. 

There  are  two  descriptions  of  cause  of  challenge; 
principal  causes  of  challenge,  and  causes  of  challenge  to 
favour. 

A  principal  cause  of  challenge  is  grounded  on  such  a 
recognized  ground  for  imputing  partiality,  that,  if  it  be 


No  challenge 
can  be  received 
till  a  foil  jury 
appear. 


Challenges. 


To  the  array. 


(?j.4 


a)  The  King  v.  Edmonds,  4  B.  and  A.  471. 
"  Bla.  Com.  352. 
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found  true,  it  unquestionably  sets  aside  the  array,  or  the 
juror. 

The  following  are  principal  causes  of  challenge  to  the  Principal  courts 
array;  viz.  that  the  sheriff,  or  other  officer  concerned  of  challenge 
in  summoning  the  jury,  is  the  prosecutor  of  the  indict- 
ment or  the  defendant,  or  is  of  kindred  or  affinity  to 
the  prosecutor  or  defendant,  if  the  affinity  continue; 
that  the  officer  has  returned  any  one  of  the  jurors  on 
the  nomination  of  either  party;  that  the  prosecutor  or 
defendant  has  an  action  against  the  sheriff,  though  it 
is  said  that  if  the  sheriff  be  the  plaintiff  this  is  only  cause 
of  challenge  to  the  favour ;  that  the  sheriff  or  his  bailiff 
who  returned  the  jury  is  under  the  duress  of  either 
party ;  or  that  the  sheriff  or  his  bailiff  is  either  counsel, 
attorney,  officer,  or  servant  to  either  party,  (s)  In  these 
cases,  if  the  fact  be  established,  the  array  will  be  at  once 
set  aside. 

A  challenge  to  the  array  for  favour  arises  from  matter  Challenge  to  the 
fit  to  be  left  to  the  conscience  and  discretion  of  the  triers, arra* for  f»rour- 
under  the  particular  circumstances  of  each  individual 
case.  Thus  it  is  said,  that  if  one  of  the  jurors  returned 
be  a  tenant  to  the  sheriff,  or  if  there  be  a  family  con- 
nection between  one  of  the  jurors  and  the  sheriff,  this 
may  be  ground  of  challenge  of  the  array  to  the  favour; 
that  is,  matter  to  be  left  to  the  triers  to  decide  whether  it 
indicates  such  partiality  as  should  avoid  the  array.  (0 
In  short,  all  circumstances  which  do  not  come  within  the 
authorities  as  absolute  grounds  of  challenge  to  the  array, 
and  which  yet  lead  to  a  reasonable  suspicion  of  partiality 
in  the  officer,  may  be  presented  to  the  court  as  ground 
of  challenge  to  the  favour.  But  since  the  late  act,  regu- 
lating the  nomination  of  juries,  it  is  scarcely  possible 
there  should  be  a  challenge  to  the  array ;  (u)  as,  without 
a  gross  breach  of  the  law,  it  is  hardly  possible  that  there 
should  be  any  exercise  of  partiality  in  selecting  the  jury. 

Challenges  to  the  polls  are  challenges  of  individual  Challenges  to 
jurymen;  and  are  either  peremptory,  or  for  cause.  thepoiu. 

Peremptory  challenges  are  (as  the  name  imports)  chal-  Peremptory 
lenges  at  the  mere  will  of  the  party  challenging,  without  challe"ge,« 
any  reason  given,  («)  The  defendant,  in  cases  of  treason 
and  felony,  has,  from  very  early  times,  possessed  the 
right  of  peremptory  challenge;  the  numbers" he  might  so 
challenge  have  been  varied  at  times  by  several  statutes, 
but  that  number  is  now  fixed  at  thirty-five  in  cases  of 

(j)  4  Bla.  Com.  353.  (ft  3  Bla.  Com.  359. 

(«)  6  Geo.  4.  c.  50.  (v)  Co.  Lit.  156. 


$44  .PRELIMINARIES   OF   TRIAL. 

treason,  and  twenty  in  all  cases  of  murder  and  felony.  (u>) 
If  a  prisoner  persists  in  challenging  peremptorily  a  greater 
number  than  the  law  allows,  his  challenge  is  absolutely 
void,  and  his  trial  must  proceed  as  though  no  such  chal- 
lenge had  been,  (x) 
No  peremptory       In   cases   of   misdemeanor  there   is  no  right  of  pe- 
chaiieDge  in       remptory  challenge,   but  it  is   usual  for  the  officer  to 
misdemeanors,    ^tain  from  calling    any  reasonable  number  of  names 
objected  to,  either  by  tne  prosecutor  or  the  defendant 
on  application  Jo  him,  taking  care  that  enough  be  left 
to  form  a  jury  ;  and  this  practice  has  often  been  sanctioned 
by  the  Court, 
peremptory  It  is  stated  as  law,  in  several  works  of  character,  that 

th^c^w**  no  PeremPtorv  challenge  is  allowed  to  the  Crown;  which 
inference  has  been  drawn  from  the  statute  31  Edw.  1. 
St. 4.  called  "  Ordinatio  de  inquisitiorribus,"  and  has  been 
recently  deduced  from  the  act  in  which  the  law  of  juries 
is  now  embodied,  6  Geo.  4.  c.  50.  (y)  By  that  statute  it 
is  enacted,  '<  That  in  all  inquests  wherein  the  King  is  a 
party,  howsoever  it  be,  notwithstanding  it  be  alleged  by 
them  that  sue  for  the  King  that  the  jurors  of  those 
inquests,  or  some  of  them,  be  not  indifferent  for  the  King, 

let  such  inquests  shall  not  remain  untaken  for  that  cause  ; 

>ut  if  they  that  sue  for  the  King  will  challenge  any  of 
those  jurors,  they  shall  assign  of  their  challenge  a  cause 
certain,  and  the  truth  of  the  same  challenge  shall  be 
inquired  of  according  to  the  custom  of  the  Court ;  and  it 
shall  be  preceded  to  the  taking  of  the  same  inquisition* 
as  it  shall  be  found  if  the  challenges  be  true  or  not,  after 
the  discretion  of  the  Court." 

This  is  a  literal  re-enactment  of  the  statute  of  Edward 
I.  in  its  old  phraseology,  and  liable,  of  course,  to  the 
same  construction^  Now,  the  construction  put  on  the 
statute  of  Edward  I.  is,  not  that  the  Crown  has  na 
right  of  peremptory  challenge,  but  that  the  Crown  shall 
not  exercise  the  right  of  peremptory  challenge,  so  that, 
by  reason  thereof,  "  the  inquest  shall  remain  untaken." 
Tnis  point  was  fully  discussed  in  the  trial  of  O'Coigley 
and  others  for  high  treason,  in  1798.  (z)  After  the 
prown  had  peremptorily  challenegd  eleven  jurors  without 
objection,  Mr.  Scott,  who  was  counsel  for  one  of  the 
prisoners,  addressed  the  Court  in  an  elaborate  argument, 


c 


(u>)  22  Hen.  8.  c  14;  32 Hen.  8.  c.  S;  S3  Hen.  8.  c.  $3;  I  and* 
P.  and  M.  c.  10;  6  Geo.  4.  c.  53.  s.  20. 
x)  7  and  8  Geo.  4.  c.  28.  s.  3. 

See  2  Tidd's  Practice,  854,  ninth  edition. 

See  Gurney's  report  of  the  trial,  taken  in  short  hand,  1798. 
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contending  strenuously  that  the  right  of  the  Crown  to 
challenge  peremptorily  was  altogether  extinguished  by 
the  statute  of  Edward.  When  this  argument  was  closed, 
Mr.  Justice  Buller,  Mr.  Justice  Heath,  and  Mr.  Justice 
Lawrence,  severally  delivered  judgments,  reviewing  the 
authorities  cited,  and  expressing  a  decided  opinion  that 
the  right  of  the  Crown  was  only  restrained  sub  modo — 
"  that  the  inquest  might  not  remain  untaken  ;  "  and  that, 
therefore,  the  crown  in  the  first  instance  might  challenge 
peremptorily ;  but  if,  after  the  panel  had  been  gone 
through,  sufficient  jurors  should  not  remain  to  try  the 
issue,  the  Crown  must  be  put  to  assign  causes  for  its 
challenges  ;  and,  as  the  new  clause  is  precisely  similar  to 
the  old  clause  in  this  respect,  such  appears  to  be  the  law 
at  the  present  time. 

A  challenge  to  the  polls,  or  of  individual  jurymen,  is  challenge  of 
like  a  challenge  to  the  array,  a  principal  challenge,   or  a  ind'viduai  jury- 
challenge  to  the  favour,  menforcau*. 

The  grounds  of  principal  challenge,  that  is,  for  matter 
which  once  ascertained  absolutely  disqualifies,  are  re- 
duced to  four  heads ; — 'propter  honoris  respectum  ;  propter 
defectum  ;  propter  affectum ;  and  propter  delictum. 

J .  A  challenge  propter  honoris  respectum,  is  a  challenge  chaiienge/wo/* 
in  respect  of  the  rank  and  dignity  of  the  juror;  as,  if  ^terhmoru  re- 
lord  of  parliament  be  impanelled,  he  may  be  challenged  w****1"* 
by   either  party,    or  may,  of  his  own  accord,    decline 
serving. 

2.  A  challenge  propter  defectum,  is  for  some  personal  challenge/wop* 
incapacity ;  as,  if  a  juryman  be  an  alien ;  or  if  he  be  a  t*r  defectum. 
minor ;  or  if  he  have  not  sufficient  estate.  As  to  this  last 
ground  of  challenge,  the  late  act,  which  alters  the  quali- 
fication of  jurors,  (a)  enacts  that,  "  If  any  man  shall  be  re- 
turned as  a  juror  for  the  trial  of  any  issue  in  any  of  the 
courts  therein-before  mentioned  (among  which  is  the 
Court  of  Quarter  Sessions),  who  shall  not  be  qualified  ac- 
cording to  this  act,  the  want  of  such  qualification  shall 
be  good  cause  of  challenge,  and  he  shall  be  discharged 
upon  such  challenge  if  the  Court  shall  be  satisfied  of  the 
fact;  and  that  if  any  man  returned  as  a  juror  for  the  trial 
of  any  such  issue  shall  be  qualified  in  other  respects  ao 
cording  to  this  act,  the  want  of  freehold  shall  not,  on 
such  trial,  in  any  case,  civil  or  criminal,  be  accepted  as 
good  cause  of  challenge,  either  by  the  Crown  or  the 
party,  nor  as  cause  for  discharging  the  man  so  returned 
upon  his  own  application." 


(a)  6  Geo.  4.  c.  50. 
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Propter  of ec        The  challenge  propter   affectum  is  on  some  palpable 
tum.  ground  of  bias ;  as  if  the  juror  be  of  the  blood  or  kindred 

to  either  party ;  or  under  his  power  or  direct  influence, 
as  tenant,  or  servant,  or  of  council  with  him ;  (6)  or  if  he 
has  declared  his  opinion  beforehand  respecting  the  guilt 
or  innocence  of  the  prisoner,  (c) 

And  an  exception  against  a  juror,  that  he  has 
found  an  indictment  against  the  party  for  the  same 
cause  has  been  adjudged  good ;  and  also  upon  another 
indictment  when  the  same  matter  is  in  question,  or  happens 
to  be  material,  though  not  directly  in  issue.  But  it  is  no 
good  cause  of  challenge  that  the  juror  has  found  others 
guilty  on  the  same  indictment ;  for  the  charge  is  several 
f^iiteach.(<*) 

It  is  also  a  good  cause  of  challenge  on  the  part  of  a 
prisoner,  that  the  juror  has  a  claim  to  the  forfeiture  which 
would  ensue  from  the  party's  attainder  or  conviction,  (e) 
And  Lord  Coke  says,  "  If  either  party  labour  the  juror 
and  give  him  any  thing  to  give  his  verdict,  this  is  a  princi- 
pal challenge  :  but  if  either  party  barely  labour  the  juror 
to  appear  and  to  do  his  conscience,  this  is  no  challenge 
at  all,  but  lawful  for  him  to  do  it."  (f) 

Actions  brought  either  by  the  juror  against  either  of  the 
parties,  or  by  either  of  the  parties  against  him,  which  im- 
ply malice  or  displeasure,  are  causes  of  principal  challenge ; 
other  actions,  which  do  not  imply  malice  or  displeasure, 
are  but  to  the  favour,  (g) 
Propter  rfe/ic-  4.  The  challenge  propter  delictum,  is  for  some  crime  or 
tum.  misdemeanor  that  affects  the  juror's  character,  and  renders 

him  infamous  ;  as,  a  conviction  of  treason,  felony,  or  per- 
jury, or  if  he  be  outlawed  or  excommunicated,  or  hath 
been  attainted  of  false  verdict,  praemunire,  or  forgery. 
And  it  has  been  holden  that  such  exceptions  are  not  re- 
moved by  a.pardon.  But  it  seems  that  none  of  the  above 
cited  challenges  are  principal  ones,  but  only  to  the  fa- 
vour, unless  the  record  of  the  outlawry,  judgment,  or 
conviction  be  produced,  if  it  be  a  record  of  another 
Court ;  or  the  term  be  shown,  if  it  be  a  record  of  the  same 
Court,  (h) 
Challenge*  for  Further,  as  to  challenges  for  suspicion  of  favour;  although 
suspicion  of  ajuror  has  not  given  apparent  marks  of  partiality,  yet 
there  may  be  sufficient  reason  to  suspect  he  may  be  more 


firour. 


fc 


{b)  4  Bla.  Com.  361.  (c)  Hawk.  b.  8.  c.  43.  8.  28. 

td)  Hawk.  b.  2.  c.  43.  s.  29.  (e)  Id.  ibid. 

(f)  Co.  Lit.  157.  (b.)  (g)  Co.  Lit.  157.  (b.) 

(h)  Co.  Lit.  157.  (b.)  j  3  Bla.  Com.  363. 
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favourable  to  one  side  than  the  other,  and  this  is  reason 
for  a  challenge  to  the  favour.  The  causes  of  favour  are 
infinite,  and  in  these  inducements  to  suspicion  of  favour, 
the  question  is,  "  whether  the  juryman  be  indifferent  as 
he  stands  unsworn ;"  for  a  juryman  ought  to  be  perfectly 
impartial  to  either  side,  (i) 

As  the  challenge  to  the  array  must  be  before  any  of  the  Tinieofchai- 
jury  are  sworn,  so  challenge  to  the  polls  must  be  before  ,eD8e- 
the  particular  jurors  are  sworn,  (j) 

After  a  challenge  to  the  array,  the  party  may  challenge 
the  polls,  but  after  a  challenge  to  the  polls,  there  can  be 
no  challenge  to  the  array  ;  and  he  who  has  more  than  one 
cause  of  challenge  against  a  juror,  must  take  them  all 
at  once:  but  if  he  challenge  a  juror,  and  the  cause  be 
found  insufficient,  he  may  nevertheless  afterward  chal- 
lenge him  peremptorily,  for  perhaps  the  very  challenge 
may  create  a  prejudice  in  the  mind  of  the  juror  so  chal- 
lenged, (k) 

A  challenge  to  the  array  must  be  in  writing,  but  a  chal-  One  challenge 
lenge  to  the  polls  is  merely  a  verbal  intimation  of  obiec- in  writi°g»  the 

tion.(/)  other  vtW. 

A  principal  cause  of  challenge  being  grounded  on  a  How  challenges 
manifest  presumption  of  partiality,  if  it  be  found  true,  it  to  be  deter- 
unquestionably  sets  aside  the  array,  without  any  other  trial mined' 
than  its  being  made,  out  to  the  satisfaction  of  the  Court, 
before  which  the  panel  is  returned. 

But  a  challenge  to  the  favour,  when  the  partiality  is  not 
apparent,  must  be  left  to  the  discretion  of  the  triers,  (m) 

If  the  array  be  challenged,  it  lies  in  the  discretion  of 
the  Court  to  determine  how  it  shall  be  tried  :  sometimes  it 
is  done  by  two  attornies,  sometimes  by  two  coroners,  and 
sometimes  by  two  of  the  jury ;  with  this  difference,  that 
if  the  challenge  be  for  kindred  in  the  sheriff,  it  is  most  fit 
to  be  tried  by  two  of  the  jurors  returned  ;  if  the  challenge 
be  on  account  of  partiality,  then  by  any  other  two  assigned 
thereunto  by  the  Court,  (n) 

When  a  challenge  is  made  to  the  array  for  favour,  the 
prosecutor  may  either  confess  it,  or  plead  to  it ;  if  he 
plead,  the  judges  assign  triers  to  try  the  array,  who 
seldom  exceed  two,  who  being  chosen  and  sworn,  the 
clerk  of  the  peace  declares  to  them  the  challenge,  and 
concludes  to  them  thus, — "  and  so  your  charge  is  to  inquire 
whether  it  be  an   impartial  array,  or  a  favourable  one ;" 


(i)  Co.  Lit.  157.  (b.)  (,;)  Bui.  N.  P.  307. 

(k)  3  Bla.  Com.  363.  (/)   Trial,  per  Pais,  172. 

(m)  Co.  Lit.  158.  (a.)  (»)  2  Hale,  275. 
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Swearing  the 
jury  in  felony. 


Swearing  the 
jury  in  misde- 
meanors. 


and  if  they  affirm  it,  the  clerk  enters  underneath  the 
challenge,  *'  affirmatur  ;  "  but  if  the  triers  find  it  favour- 
able, then  thus,  "  calumnia  vera"  or  words  to  that  ef- 
fect, (o) 

As  to  challenges  to  the  polls ;  if  a  juror  be  challenged 
before  any  juror  is  sworn,  two  triers  are  appointed  by  the 
Court ;  and  if  he  be  found  indifferent,  and  sworn,  he  and 
the  two  triers  shall  try  the  next  challenge ;  and  if  he  be 
tried  and  found  indifferent,  then  the  two  first  triers  shall 
be  discharged,  and  the  two  jurors  tried  and  found  indif- 
ferent shall  try  the  rest.  But  if  the  prosecutor  challenge 
ten,  and  the  prisoner  one,  and  the  twelfth  be  sworn,  then 
he  that  remains  shall  have  added  to  him  one  chosen  by 
the  prosecutor,  and  another  by  the  prisoner,  and  they 
three  shall  try  the  challenge ;  and  if  six  be  sworn  and  the 
rest  challenged,  the  Court  may  assign  any  two  of  the  six 
sworn  to  try  the  challenges,  (p) 

The  truth  of  the  matter  alleged  as  cause  of  challenge 
must  be  made  out  by  witnesses  to  the  satisfaction  of  the 
triers ;  also  the  juror  challenged  may  on  a  voir  dire  (vert' 
tatem  dicere,  to  speak  the  truth)  be  asked  such  questions 
as  do  not  tend  to  his  disgrace.  But  a  juror  may  not  be 
asked  whether  he  have  been  whipped  for  larceny,  convict 
of  felony,  and  such  questions  as  tend  to  discover  matters 
of  infamy  or  shame,  (q)  Nor  may  a  juror  be  asked  whe- 
ther he  has  expressed  an  opinion  or  determination  hostile 
to  the  party  challenging,  (r) 

The  challenges  being  now  supposed  to  have  been  waived 
or  determined,  and  the  jury  full,  the  clerk  of  the  peace 
calls  the  jury  to  be  sworn,  every  man  severally,  and  this 
is  done,  in  case  of  felony,  in  the  following  manner  : 

"  You  shall  well  and  truly  try,  and  true  deliverance  make,  bev 
tween  our  Sovereign  Lord  the  King  and  the  prisoners  at  the  bar, 
whom  you  shall  have  in  charge,  and  a  true  verdict  give  according  to 
the  evidence.    So  help  you  God/* 

The  crier  then  counts  the  jurors,  as  the  clerk  of  the 
peace  reads  their  names,  and  asks  them  "  if  they  are  all 
sworn." 

In  cases  of  misdemeanor,  the  jurors  are  sworn  four  at  a 
time,  in  the  following  terms  : 

"  You  shall  well  and  truly  try  the  issue  joined  between  our  Sove- 
reign Lord  the  King  and  the  defendant,  and  a  true  verdict  give  ac- 
cording to  the  evidence.     So'help  you  God." 


(o)  Trial  per  Pais,  165.  (p)  2  Hale  275. 

CgS  Trial  per  Pais,  158;  Salk.  183. 

(r)  The  King  v.  Edmonds,  4  B.  and  A.  471. 
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In  cased  of  felony,  after  the  jury  are  sworn,  the  crier  Proclamation. 
makes  proclamation  in  this  manner : 

u  If  any  one  can  inform  my  lords  the  King's  justices,  the  King's 
attorney-general,  or  the  Kind's  Serjeant,  or  this  inquest  now  to  be 
taken,  of  any  felonies  or  misdemeanors  done  or  committed  by  the 
prisoner  at  the  bar,  let  him  come  forth,  and  he  shall  be  heard ;  for 
the  prisoner  now  stands  at  the  bar  on  his  deliverance ;  and  they  that 
are  bound  to  prosecute  and  give  evidence,  let  them  come  forth 
and  prosecute  and  give  evidence,  or  they  will  forfeit  their  recog- 
nizances." 

A  like  form,  with  the  omission  of  the  term  felony,  the 
substitution  of  the  word  defendant  for  prisoner,  and  the 
omission  of  the  standing  at  the  bar,  8cc.  is  employed  in 
cases  of  misdemeanor.  The  prosecutor  and  his  witnesses 
are  [then  called  by  name,  and,  if  they  appear,  take  their 
places  in  court. 

In  cases  of  misdemeanor,  the  trial  at  once  now  begins  charging  the 
by  the  opening  of  the  prosecutor's  counsel.    But  in  felo- Ju|7  with  the 
rues  there  is  yet  a  further  preliminary  form  to  be  used,  o"fcionV.n  **** 
termed  charging  the  jury. 

'  This  consists  in  the  clerk  of  the  peace  again  desiring 
the  prisoner  to  hold  up  his  hand ;  and  addressing  the 
jury:— 

"  Gentlemen  of  the  jury,  look  on  the  prisoner  and  hearken  to  his 
charge ;  he  stands  indicted  by  the  name  of  A.  B.  late  of  the  parish  of 
Sorming,  in  the  county  of  Berks,  labourer,  for  that  he,  on  &c.  {read* 
ing  the  indictment  to  the  end).  Upon  this  indictment  he  hath  been 
arraigned ;  upon  his  arraignment  he  hath  pleaded  not  guilty ;  your 
charge,  therefore,  is  to  inquire  whether  he  be  guilty  or  not  guilty." 

In  addition  to  this  charge,  the  jury  were  formerly 
charged,  if  they  found  the  prisoner  guilty,  to  inquire  of 
his  lands  and  tenements,  goods  and  chattels ;  and  if  they 
found  him  not  puilty,  to  inquire  whether  he  fled,  and  if 
he  fled,  to  inquire  of  his  goods  and  chattels ;  but  these 
unmeaning  forms,  which  had  fallen  into  disuse,  were  ex- 
pressly abolished  by  7  and  8  Geo.  4.  c.  28.  s.  5.  which 
enacts,  "  that  where  any  person  shall  be  indicted  for  trea- 
son or  felony,  the  jury  empowered  to  try  such  person 
shall  not  be  charged  to  inquire  concerning  his  lands, 
tenements,  or  goods,  nor  whether  he  fled  for  such  treason 
or  felony." 

The  jury  being  thus  charged,  the  trial  commences.     In  Commencement 
important  cases  of  misdemeanor,  where  there  are  two  or  of  the  **•!• 
more  counsel  for  the  prosecution,  the  junior  states  the 
substance  of  the  indictment,  which  the  jury  have  not  yet  Opening  of  pro- 
heard  ;  but  this  is  superfluous  in  felony,  where  the  indict-  ••«»*>«''• 
ment  has  been  already  twice  read  in  the  hearing  of  the  coun,c  * 
jury ;  and,  though  formerly  observed,   is  now  generally 
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disusedin  sessions'  practice.  The  leading  counsel  then 
opens  the  case  for  the  prosecution,  according  to  his  in- 
structions, unless  it  be  of  so  plain  a  nature  as  to  require 
no  opening,  which  will  often  occur  at  sessions.  When  be 
addresses  the  jury  in  a  case  of  felony,  he  ought  to  confine 
himself  to  a  simple  detail  of  the  facts  which  he  expects  to 
prove;  because  the  prisoner  has  no  opportunity  01  laying 
nis  case  before  the  jury  by  his  counsel ;  and  even  the 
privilege  of  stating  circumstances,  however  dryly,  in  such 
order  and  connexion  as  may  tend  most  directly  to  a  parti- 
cular conclusion  is,  in  itself,  no  small  advantage  accorded 
to  the  prosecutor,  and  certainly  should  be  exercised  with 
great  forbearance  and  caution.  It  is  especially  right  for 
counsel  to  refrain  from  stating  any  part  of  the  case  the 
proof  of  which,  from  his  own  brief,  may  appear  doubtful; 
because  he  may  thus  produce  an  erroneous  impression  on 
the  minds  of  uncultivated  men  which  the  mere  failure  of 
the  evidence  may  not  remove,  and  on  which  the  prisoner 
is  generally  quite  unable  to  comment.  For  the  same 
reason  he  should  always  forbear  from  stating  confessions, 
which  often  turn  out  to  be  inadmissible ;  and  should  very 
rarely  detail  conversations,  which  are  peculiarly  liable  to  be 
misunderstood,  and  the  whole  bearing  of  which  may  be 
altered  by  the  omission  or  transposition  of  a  word.  In 
cases  of  misdemeanor,  the  prosecuting  counsel  is  not  thus 
restricted,  because  here  the  defendant  is  allowed  to  make 
a  real  defence  by  his  counsel,  and,  therefore,  here  the 
counsel  for  the  prosecutor  may  not  only  state  his  facts, 
but  reason  upon  them,  and  anticipate  any  line  of  defence 
which  his  opponent  may  probably  adopt ;  but,  even  here, 
he  should  retrain  from  indulging  in  invective,  and  from 
appealing  to  the  prejudices  or  passions  of  the  jury;  for 
it  is  neither  in  good  taste  nor  in  right  feeling  to  struggle 
for  a  conviction,  as  an  advocate  in  a  civil  cause  contends 
for  a  verdict. 

Where  no  counsel  is  engaged  for  the  prosecution  there 
is,  of  course,  no  opening ;  for  a  prosecutor  is  never 
allowed  personally  to  address  the  jury.  The  cause  is 
not  his  cause,  but  that  of  the  crown,  though  conducted 
at  his  instance,  and  therefore  he  can  only  be  examined 
on  his  oath  in  the  box  like  another  witness,  (s)  Where 
there  is  no  counsel,  the  duty  of  examining  the  witnesses 
devolves  on  the  chairman.  In  cases  of  felony,  he  is 
assisted  in  this  duty  by  the  depositions,  which  ought 
therefore  always  to  be  returned  by  the  magistrate  before 
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(*)  See  ante,  p,  84. 
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whom  they  are  taken.  In  cases  of  misdemeanor  he  can 
merely  call  on  the  witnesses  upon  the  back  of  the  indict- 
ment to  be  sworn  and  give  their  own  narrative. 

Here,  then,  we  must  give  a  general  outline  of  the  law 
as  it  respects  the  parts  of  the  charge  which  must  be 
established,  the  degree  and  nature  of  proof  required,  and 
the  rules  affecting  the  admissibility  of  witnesses  and  of 
documents.  (0 

§  5.  OF  THE  PARTS  OF  THE  CHARGE  WHICH  MUST 

BE  SUPPORTED  BY  PROOF. 

In  order  to  convict  the  prisoner  or  defendant,  the 
prosecutor  must  always  prove  so  much  of  the  indictment 
as .  will  amount  to  a  complete  allegation  of  an  offence  of 
the  same  degree  of  which  he  is  indicted,  but  it  need  not 
be  proved  to  the  full  extent  charged.  Thus,  on  an 
indictment  for  felony,  if  a  misdemeanor  only  be  proved, 
the  prisoner  must   be  acquitted ;   but  he  may  be  found 

fjuilty  of  a  felony  of  lesser  atrocity,  as,  on  an  indictment 
or  murder,  he  may  be  convicted  of  manslaughter;  on 
an  indictment  for  breaking  a  house  and  stealing,  of  simple 
larceny.  So  on  an  indictment  for  misdemeanor,  in  as- 
saulting a  constable,  in  the  discharge  of  his  duty,  the 
defendant  may  be  convicted  of  a  common  assault.  But 
where  it  may  be  doubtful  whether  the  aggravations  of  the 
offence  will  be  proved,  it  is  always  well  to  insert  a  count 
without  them,  on  which,  without  difficulty,  a  verdict  may 
be  taken. 

We  have  already  seen  that  there  are  averments  in  the  What  averment 
indictment,  which,  though  required  by  the  technical  re<laire  Proofc 
accuracy  of  the  law  to  be  inserted,  need  not  be  proved. 
Thus,  the  day  or  hour  of  committing  the  offence  is  never 
material.  Where,  indeed,  time  is  of  the  essence  of  the 
offence,  it  must  appear  to  have  been  done  at  such  an  hour 
as  will  constitute  tne  crime ;  but  it  need  not  be  proved 
even  then  at  the  precise  hour  laid  in  the  indictment. 
Thus,  on  a  prosecution  of  a  person  for  being  found  armed 
at  night,  with  intent  to  kill  game,  it  must  be  shewn  that 

(l)  It  is  obviously  impossible  to  give  in  this  abridgment  more 
than  a  general  outline  of  the  law  upon  so  extensive  a  subject.  The 
reader  who  wishes  to  possess  an  ample  and  lucid  exposition  of  the 
law  of  evidence,  as  especially  applicable  to  criminal  cases,  will 
find  it  in  the  sixth  book  of  Mr.  Serjeant  Russell's  excellent  work  on 
crimes  and  misdemeanors,  which  has  been  supplied  for  the  last 
edition  by  Mr.  E.  V.  Williams,  the  son  of  the  learned  annotator 
on  Saunders'  Reports;  and  who,  in  this  compendious  treatise,  has 
exhibited  much  of  that  power  of  legal  understanding  and  accurate 
discrimination  which  distinguish  the  works  of  his  father. 
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the  defendant  was  found  between  the  hours  which  the 
statute  defines  to  be  night  for  its  purposes;  but  the 
proof  need  not  further  correspond  even  here  with  the 
allegation.  As  to  place,  it  is  always  necessary  to  show 
that  the  offence  was  committed  within  the  county  where 
the  venue  is  laid;  or  that  such  part  of  the  transaction 
occurred  there  as  may  give  the  court  jurisdiction  to  try 
it ;  except  where  the  common  law  locality  of  offences 
has  been  superseded  by  statutable  provision,  (u)  And 
where  the  offence  is,  in  its  nature,  local,  that  is,  where 
place  is  of  the  essence  of  the  charge,  as  in  injuries 
to  real  property,  the  parish  or  vill  laid  in  the  indictment 
must  be  correctly  proved.  But  in  other  cases,  although 
a  vill  must  be  stated,  the  offence  may  be  proved  in  any 
other  within  the  county,  provided  there  be  in  the  county 
such  a  vill  as  is  laid  ;  for  if  it  be  proved  that  there  is  not 
(though  the  prosecutor  need  not  prove  that  there  is),  it 
seems  the  prisoner  must  be  acquitted,  (v) 
Where  two  When  tne  indictment  charges  that  the  defendant  did 

things  are  two  things,  either  of  which  is  an  offence  of  the  same 
of^dwSr«if-  degree,  **  W*H  be  8Uffic^nt  to  prove  that  he  did  either* 
fice.D  W1  *  "  Thus,  on  an  indictment  alleging  that  the  prisoner 
"  forged,  and  caused  to  be  forged,  it  is  enough  to  show 
either,  (w)  And  if  a  party  be  charged  with  composing, 
printing,  and  publishing  a  libel,  he  may  be  found  guilty 
either  of  printing  or  publishing  merely ;  (j?)  "  For,*  as 
observed  by  Lord  Ellenborough,  "  this  distinction  runs 
through  the  whole  criminal  law,  and  it  is  invariably 
enough  to  prove  so  much  of  the  indictment  as  shows 
that  the  defendant  has  committed  a  substantive  crime 
therein  specified."  (y) 

With  respect  to  the  charge  itself  in  the  record  on  which 
the  prosecutor  relies,  the  material  description  must  always 
be  accurately  proved ;  though  unnecessary  averments  in- 
troducing or  accompanying  it  may  be  rejected  as  sur- 
plusage. Thus,  the  name  of  the  owner  of  goods  stolen ; 
the  name  of  a  party  alleged  to  have  been  killed;  the 
name  of  the  owner  of  a  dwelling-house  broken,  must 
always  be  proved  as  laid  ;  otherwise,  the  prisoner  would  be 
convicted  of  one  offence  on  a  record  charging  another.  (*) 
And  a  written  instrument  set  out  as  a  libel,  must  be 
proved  as  alleged,  and  a  variance  will  be  fatal.     By  Lord 


( u)  See  ante,  p.  81,  9. 


v^y  See  King  v.  Dowlmg,  Ry.  and  Mood.  N.  P.  C  438. 

(w)  The  King  v.  Middlehurst,  1  Burr.  R.  400. 

(#)  The  King  v.  Hunt,  2  Campb.  686. 

(30  Id.  ibid.  (*)  Ante,  p.  Ill,  S. 
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Tenterden's  act,  indeed,  the  courts  at  Westminster,  and 
Courts  of  Oyer  and  Terminer  have  power  to  amend  the 
record  on  trials  of  indictments  for  misdemeanor,  where 
there  is  a  variance  between  a  written  instrument  as  set  out 
and  as  proved ;  («)  but,  as  it  has  been  holden  that  the  Court 
of  Quarter  Session  is  not,  according  to  technical  accept- 
ation, a  Court  of  Oyer  and  Terminer,  (b)  it  seems  that  tnis 
act  gives  no  power  of  amendment  to  the  sessions ;  and 
that,  on  a  variance  at  sessions,  the  defendant  must  still 
be  acquitted. 

In  general,  the  proof  of  the  entire  issue,  on  the  plea  of  The  prosecutor 

not  guilty,  lies  in  the  first  instance  on  the  prosecutor,  who  "™ttpro?etiie 

must  establish  every  thing  essential  to  the  charge.  Thus,  on  ™° 

an  indictment  against  a  parish  for  not  repairing  a  highway, 

he  must,  on  the  plea  of  not  guilty,  shew  that  the  way  is  a 

public  way  ;  that  it  lies  within  the  parish  ;  and  that  it  is 

out  of  repair.      In  general,  however,  a  mere  negative 

averment,  where  the  affirmative  must  be  in  the  knowledge 

of  the  defendant,  need  not  be  proved  by  the  prosecutor ; 

as)  in  an  information  for  sporting  without  a  qualification, 

it  is  not  necessary  to  shew  the  absence  of  qualification, 

though  it  must  be  negatived  in  the  conviction  ;(c)  and  on  an 

information  for  selling  ale  without  a  license,  it  lies  on  the 

defendant,  who  has  been  shewn  selling  ale,  to  prove   his 

license,  (d)     Knowledge  and  intent,  wnen  material,  must 

be  made  out  by  the  prosecutor :  he  cannot,  of  course, 

make  them  out  by  direct  evidence,  unless  when  they  have 

been  confessed ;    but  both   may  be   gathered  from  the 

conduct  of  the  party  as  shewn  in  proof ;  and  when  the 

tendency  of  his  actions  is  direct  and  manifest,  he  must 

always  be  presumed  to  have  designed  the  result  when  he 

acted. 

§6.  OF  THE  DEGREE  OF  PROOF  REQUIRED  TO  SUB- 
STANTIATE A  CHARGE. 

The  quantity  of  proof  necessary  to  support  a  charge  of  the  quantity 
must,  of  course,  depend  in  general  on  the  circumstances  of  proof  re* 
of  each  case,  for  wnich  no  rules  can  be  given.    In  treason  iuued' 
and  in  perjury,  indeed,  two  witnesses  are  required  ;  but 
as  neither  of  these  offences  is  cognizable  at  the  sessions, 
it  is  unnecessary  to  enter  into  these  exceptions.     A  single 
witness  swearing  to  the  actual  crime,  or  to  such  facts  as 
necessarily  lead  to  the  inference  that  it  has  been  com- 

9  Geo.  4.  c.  15.  (A)  Ante,  p.  88. 

The  King  v.  Turner,  5  M.  and  S.  206. 
The  King  v.  Hanson,  5  M.  and  S.  209. 
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mitted,  if  unshaken  and  uncontradicted,  is  quite  sufficient 
to  substantiate  the  charge.  And  the  prisoner's  confession, 
standing  alone,  if  given  without  promise  or  threat,  tufcd 
free  from  suspicion,  is  sufficient  to  be  presented  to  the 
jury,  and  for  tnem  to  convict  upon,  if  they  believe  it  to  be 
true,  (e)  And,  in  point  of  law,  as  an  accomplice  ifi  a 
competent  witness,  a  jury  believing  his  story  might  con- 
vict on  his  testimony  alone,  and  such  conviction  would  be 
valid,  (f)  But  in  point  of  practice,  it  is  usual  forjudges, 
in  the  exercise  of  a  sound  discretion  to  direct  the  acquittal 
of  a  prisoner,  unless  it  be  corroborated  by  unsuspicious 
evidence,  not  as  to  the  whole  case,  for  then  the  testimony 
would  be  needless,  but  as  to  such  parts  as  satisfactorily 
shew  that  he  has  not  fabricated  the  story.  And  it  would 
seem  safer  to  require  that  he  should  be  confirmed  in  some 
facts  connected  with  the  individuals  whom  he  accuses ;  be* 
cause  otherwise  his  whole  narrative  may  be  true  in  its  cir- 
cumstances, and  abundantly  confirmed,  and  yet  false  as  to 
the  alleged  actors ;  but  this  is  mere  matter  for  the  discretipn 
of  the  judge  ;  and  there  have  been  instances,  when  on  con- 
sideration, it  has  been  deemed  proper  to  convict  and  to 
execute  prisoners  on  the  evidence  of  an  accomplice  who 
was  confirmed  as  to  others  of  the  party,  but  not  as  to 
them,  (g)  On  the  other  hand,  in  a  recent  case  of  great 
importance,  (A)  where  an  accomplice  swearing  positively 
to  several  prisoners  was  confirmed  as  to  some,  and  not 
confirmed  as  to  others,  Mr.  Baron  Vaughan  recommended 
the  jury  to  acquit  the  latter,  and  they  were  accordingly 
acquitted,  while  those  as  to  whom  the  accomplice  was 
confirmed  were  convicted  and  executed. 

§  7.     OF    THE    KIND    OF    PROOF    BY    WHICH    A    CHARGE 

MAY    BE    SUPPORTED. 

The  kind  of  proof  by  which  charges  may  be  sustained 
includes  all  relevant  facts,  evidenced  by  competent  wit- 
nesses, which  tend  to  produce  a  moral  certainty  of  the 
imputed  guilt.  It  may  be  positive,  by  the  direct  swearing 
of  a  witness  who  saw  the  fact ;  it  may  be  circumstantial, 
r  when  a  number  of  facts  are  presented  as  inconsistent  with 

any  other  hypothesis  than  that  of  the  prisoners  guilt ;  it 
may  be  presumptive^  when  the  possession  of  an  article 


(e)  The  King  v.  Wheeling-,  1  Leach,  349. 
if)  The  King  v.  Atwood,  1  Leach,  464L 


(g)  The  King  v.  Dawber,  3  Stark.  N.  P.  34 ;  the  King  v.  Jones, 
2  Campb.  133 ;  the  King  v.  Birkett,  Russ.  and  Ry.  868. 

(A)  The  King  v.  Field  and  others,  Berks  Spring  Assizes,  1828. 
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stolen  estate  on  the  prisoner  the  burthen  of  shewing  how 
he  Obtained  it ;  or  it  may  be  cmfiemonal,  when  the  party 
himself  has  admitted  the  guilt  which  is  in  issue.  The  three 
first  descriptions  of  proof  are  merely  matters  for  the  de- 
cision of  the  jury ;  but  the  last  is  subject  to  legal  re- 
strictions which  we  shall  briefly  notice. 

Confessions  made  before  magistrates,  when  a  prisoner  is  Confusions  be- 
teamhied  on  the  charge,  are  of  the  highest  authority  when  fore  ma«i,trate8- 
freely  made  and  properly  taken.  Caution  otight  always 
to  be  used  that  no  promise  or  threat  shall  be  employed  to 
induce  the  prisoner  to  confess ;  for  either  will  wnolly  pre- 
vent any  confession,  however  solemnly  made,  while  these 
inducements  may  be  supposed  to  operate,  from  being 
received  in  evidence ;  and  that  which  he  voluntarily  Says 
ought  to  be  taken  down  carefully  in  writing,  in  bis  exact 
wdrds,  read  over  to  him ;  and,  if  assented  to  as  correct} 
offered  to  him  for  signature*  Where  all  these  precautions 
are  observed,  and  the  prisoner  has  signed  or  made  his 
ihark  to  the  paper,  the  confession  so  authenticated  is 
amting  the  most  satisfactory  species  of  evidence  on  Ivhich 
a  jtiry  can  act;  and  if  the  authentication  be  incomplete* 
as  if  the  prisoner,  having  made  his  statement,  refused  to 
sign  it  5  or  if  by  inadvertence  it  was  not  tendered  to  him 
for  signature ;  and  even  if  it  be  clearly  shewn  that  the 
statement  was  never  reduced  into  writing  at  all,  it  may  be 
received  in  evidence,  though  subject  to  all  the  deductions 
in  point  of  authenticity  and  Weight  which  the  circum- 
stances occasioning  its  imperfection  may  imply,  (t)  But 
before  parol  evidence  of  a  confession  made  on  examina- 
tion before  a  magistrate  can  be  received  at  all,  it  must  be 
affirmatively  shewn  that  the  statement  was  not  reduced 
into  writing,  because,  if  it  was,  the  writing  is  the  highest 
evidence ;  and  it  is  to  be  presumed,  until  the  contrary  be 
shew,  that  the  magistrate  performed  his  obvious  and 
cogent  duty.(/)  If  an  oath  were  inadvertently  adminis* 
tered  to  the  prisoner  under  charge  before  he  confessed,  his 
statement  cannot  be  used  against  him ;  (k)  but  this  ob- 
jection does  not  apply  to  the  admissibility  of  declarations^ 
mfede  on  oath  at  a  previous  time  and  for  another  purpose, 1"^$*. 
even  though  made  under  compulsory  process,  as  a  state-" 
ment  before  commissioners  of  bankrupt,  or  an  answer  in 
Chancery.  (I)  « 


tta^i 


(t)   The  King  v.  Lamb,  2  Leach,  635. 
(7)  Id.  ibid. 

(fc)  The  King  v.  Smith,  1  Stark.  N.  P.  C.  24®. 
(/)    Smith  y.  Beadnek,  1  Campb.  30;  and  see  the  King  v.  Msr« 
ceron,  2  Stark.  N.  P.  C.  366. 
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Confessions  to        Confessions  made  to  gaolers,  constables,   clergymen, 
otben.  or  persons  holding  no  office,  are  also  admissible  when 

freely  made  ;  though,  of  course,  not  so  decisive  as  con- 
fessions regularly  taken  before  a  magistrate,  and  deliber- 
Geoend  roles  as  ately  signed  by  the  prisoner.  To  all  the  same  rale  applies, 
!LHl?  tontt*m  that  if  tnere  be  any  ground  to  believe  they  were  obtained 
by  the  influence  of  hope  or  the  fear  of  temporal  conse- 
quences excited  by  the  party  obtaining  them,  they  cannot 
be  heard.  On  this  subject  the  law  has  proceeded  to  a 
scrupulous  nicety,  which  the  good  sense  of  the  judges 
has  recently  inclined  to  restrain,  and  which  certainly 
should  be  carried  no  further.  Thus,  if  a  prosecutor  or 
a  constable  say  to  a  prisoner,  "  you  bad  better  tell  the 
truth ; "  or,  "  it  will  be  worse  for  you  if  you  do  not 
confess ; "  not  a  word  said  afterwards  on  the  same  occa- 
sion can  be  heard,  (m)  So  a  confession  induced  by  the 
expression,  "  Unless  you  give  me  a  more  satisfactory 
account,  I  will  take  you  before  a  magistrate  ; "  or,  "  Tell 
me  where  the  things  are  and  I  will  be  favourable  to  you/9 
cannot  be  received  at  all.  (it)  And  even  where  the  first 
overture  came  from  the  prisoner ;  as  where  he  said  to  the 
officer  who  had  him  in  charge,  "  If  you  will  give  me  a  glass 
of  gin  I  will  tell  you  all  about  it/'  and  two  glasses  of  gin 
were  given,  and  he  did  tell,  Mr.  Justice  Best  refused  to 
hear  what  he  told,  (o)  But  it  is  now  settled,  after  many 
arguments,  that  inducements  held  out  at  one  time  by  a  per- 
son unauthorized  and  unable  to  procure  any  lenity  for  the 
prisoner  will  not  invalidate  a  confession  made  at  a  subse- 
quent time,  whether  before  a  magistrate  or  to  any  other 
party,  as  a  constable,  (p)  And  it  has  further  been  held,  that 
if,  at  the  time  when  the  confession  is  made,  a  bystander, 
having  no  authority,  or  semblance  of  authority,  to  extend 
mercy,  officiously  advises  the  party  to  confess,  this  will  not 
invalidate  the  confession  though  it  would  be  otherwise. if 
the  party  giving  the  advice  were  the  prosecutor,  the  consta- 
ble, or  a  magistrate. (q)  And  it  is  no  ground  for  excluding 
a  confession,  that  it  was  induced  by  the  admonitions  of  a 
clergyman,  as  to  the  religious  duty  of  confession,  as 
such  admonitions  could  scarcely  tend  to  produce  a  false 
■  .  .  ■»  .  ■    i- .  .I 

(m)  2  East,  P.  C.  c.  16.  s.  94.  p.  659. 

(n)  The  King  v.  Thompson,  1  Leach,  291 ;   the  King  v.  Cap, 
id.  293.  n.  (a.) 

So}  The  King  v.  l^exton,  Chetw.  Burn,  "  Confession/' 
p)  The  King  v.  Lingate,  1  Phil,  on  Ev.  105;  the  King  v.  Rosier, 
id.  ibid;  the  King  v.  Row,  Russ.  and  Ry.  153. 

(a)  The  King  v.  Gibbons,  1  Carr.  and  P.,  N.  P.  C.  97 ;  the  King 
v.  Tyler  and  Finch,  id.  129. 
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confession,  the  danger  of  which  is  the  only  reason  for 
excluding  confessions  at  all,  and  as  the  hopes  and  fears, 
which  the  law  contemplates  are  hopes  of  temporal  advan- 
tage, and  fears  of  punishment  in  this  world,  and  not 
considerations  relating  to  pardon  or  suffering  in  another 
state  of  being,  (r)  And  discoveries  made,  or  acts  done,1 
in  consequence  of  a  confession  unduly  obtained,  may 
always  be  given  in  evidence,  with  so  much  of  the  con- 
fession itself  as  strictly  relates  to  them.  (s) 

Confessions  are  only  evidence  against  the  party  con-  Confession*  only 
fessing,   not  against  others  indicted   with  him;    unless '^^^^  SSmt 
they  were  present  when  he  made  his  statement,  and  by  andmurtbeDg' 
silence  or  otherwise,  may  be  fairly  considered  as  assent-  taken  together, 
ing  to  its  truth.  (0     And  the  prisoner  is  always  entitled 
to  have  the  whole  of  any  paper  produced  against  him ; 
and  the  whole  of  any  conversation  to  part  of  which  the 
prosecutor   examines,  submitted   to   the  jury,  (u)      And 
though  the  prosecutor  is  at  liberty  to  shew  that  any  part, 
of  the  statement  so  made  is  false,  either  by  direct  proof, 
or  by  shewing  facts  with  which  it  is  incompatible,  yet,  if 
there  be  nothing  to  impugn  it  in  the  case,  the  jury  ought 
to  give  weight  to  the  whole,  and  acquit  if  its  statement 
so  adduced  warrants  an  acquittal,  (v) 

%    8.     OF     CONFINING     THE     EVIDENCE     TO     A      SINGLE 

TRANSACTION. 

Frequent  confusion  and  occasional  failures  of  justice 
have  arisen  from  the  want  of  a  clear  understanding  of  the 
rule,  that  the  prosecutor  is  bound  to  make  his  election 
of  the  precise  felony  on  which  he  will  proceed;  and 
offenders  have  sometimes  escaped  punishment  altogether, 
from  the  mere  circumstance  that  they  have  committed 
several  offences  so  connected  that  it  was  impossible 
entirely  to  sever  one  from  the  others.  It  is,  therefore, 
important  that  we  should  ascertain  precisely  what  the 
rule  is,  and  in  what  manner  it  ought  to  be  applied  in 
practice. 

The  only  rule  of  law,  strictly  speaking,  on  this  subject,  is,  Evidence  must 
that  all  evidence  must  be  relevant  to  the  issue ;  and,  there-  **  ^levant  to 


the  issue. 


(r)  The  King  v.  Gilham,  M.S.  Easter  Term,  1828. 
(s)  Warichshall's   case,  1  Leach,  265 ;    and   see  2  Russ.  on  C. 
and  M.  p.  650,  1. 

(i)  The  King  v.  Tony,  Kelyng,  18 ;  the  King  v.  Hevey,  1  Leach, 
235  ;  the  King  v.  Appleby,  3  Stark.  N.  P.  C.  33. 
The  Queen's  case,  2  Brod.  and  Birg.  297. 
The  King  v.  Jones,  2  Carr.  and  P.,  N.  P.  C.  630. 
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fore,  it  is  not  competent  to  the  prosecutor  to  blacken  the 
general  character  of  the  prisoner  by  shewing  that  he  com- 
mitted a  crime  for  which  he  is  not  indicted,  and  which 
forms  no  part  of  the  transaction  which  ia  the  subject 
of  inquiry.  We  have  seen  that,  in  point  of  law,  the 
joinder  of  several  felonies  in  one  indictment  is  not  liable  to 
objection ;  and,  in  fact,  every  count  purports  on  the  face 
of  it  to  contain  a  distinct  charge ;.  (w)  but  it  has  been  the 
practice  for  judges,  in  their  discretion,  to  require  the  pro- 
secutor to  confine  his  evidence  to  a  single  transaction, 
lest  the  prisoner  should  be  overwhelmed  by  a  number  of 
accusations.  But  the  principle  on  which  this  practice 
rests  is  entirely  forgotten  when  the  discretion  of  the  Cowt 
is  applied  to  prevent  the  full  proof  of  one  connected 
transaction  involving  the  felony  charged,  because  in  such 
transaction  another  felony  is  involved,  which  mast  also 
appear  in  proof  if  the  whole  transaction  is  sifted.  And 
accordingly  the  better  considered  and  more  recent  de» 
cisions  all  shew  that  the  prosecutor  may  prove  every 
thing  relative  and  necessary  to  elucidate  a  single  charge, 
although  in  so  doing  he  must  shew  other  felonies  aa  a 
medium  of  proof.  Thus,  in  a  very  recent  case,  (x)  where 
the  prosecutor,  suspecting  the  prisoner,  had  put  marked 
money  into  his  till,  and  caused  him  to  be  watched,  evi- 
dence was  admitted  of  several  visits  to  the  till  by  the  pri- 
soner, of  several  inspections  of  the  till  consequent  upon 
them,  and  of  the  several  results  of  those  inspections,  that 
the  money  was  each  time  reduced,  though  it  was  objected 
that  this  was  proof  of  several  felonies.  An  application 
was  made  to  the  Court  of  King's  Bench  to  stay  the  judg* 
ment  on  the  ground  that  the  prosecutor  ought  to  have 
been  confined  to  proof  of  a  single  felony ;  but  the  Court 
held  that  the  judge  had  a  discretion  to  allow  evidence  of 
several  felonies  when  they  formed  part  of  one  transaction. 
On  this  argument  Mr.  Justice  Holroyd  mentioned  a  case  of 
the  King  v.  Egerton,  in  which  at  a  trial  for  robbery  effected 
by  a  threat  of  a  shocking  accusation,  he  allowed  evidence 
of  an  attempt  by  the  prisoner  at  another  time  to  obtain 
other  property  of  the  prosecutor ;  and  the  judges,  on  the 
point  being  stated  to  them,  agreed  that  he  was  warranted 
in  receiving  the  proof.  Evidence  even  of  three  distinct 
burglaries,  when  necessary  to  the  history  of  one  has  been 
received,  and  the  admission  of  the  proof  had  the  high 
sanction  of  Lord  Ellenborough's  approval,  (y)  And  where 


i 


w)  Ante,  p.  103.  (*)  The  King  v.  EUis,  6  B.  and  C  143, 

»  The  King  v.  Wylie,  1  New  It.  94. 
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a  number  of  articles  are  found  in  the  prisoner's  possession, 
the  mere  probability  that  he  stole  them  at  different 
times  is  no  ground  for  requiring  the  prosecutor  to  confine 
his  evidence  to  one  of  them  if  they  might  have  been  stolen 
at  once,  (z)  And  though!  on  an  indictment  for  receiving, 
if  it  distinctly  appear  that  articles  were  received  at  differ- 
ent times,  the  prosecutor  may  be  required  to  elect  on 
which  act  of  receiving  he  will  found  his  case,  he  may  still 

Eve  evidence  of  the  other  receivings  as  proof  of  guilty 
lowledge.  (a) 

It  is  now  completely  settled  that  on  an  indictment  for  Erideoce  of 
uttering  forged  notes  or  counterfeit  coin,  the  prosecutor  olher  utt«n?g» 
may  give  evidence  of  other  utterings  of  similar  notes  or  too^ed«!"lty 
coin,  though  they  are  not  charged  on  the  record,  as  evi- 
dence of  knowledge,  (b)    It  appears,  indeed,  that  in  one 
case  Mr.  Baron  Vaughan  refused  to  admit  evidence  of  an 
uttering  for  this  purpose,  which  was  the  subject  of  a  dis* 
tinct  indictment  pending  ;(c)  but,  in  another  case,  the 
game  learned  judge  allowed  the  evidence  to  be  given  on 
the  counsel  for  the  prosecution  abandoning  the  other  in- 
dictment, though  the  prisoner  had  pleaded  to  it  at  the 
time,  and  the  jury  were  sworn  to  try  it ;  {d)  and  this  in- 
terposition must  be  regarded  as  mere  exercise  ofjudicial 
discretion ;  for  it  is  impossible  to  point  out  any  rule  of  law 
on  which  the  evidence  could  be  rejected. 

The  practice  of  confining  the  evidence,  even  to  a  single 
transaction,  is  confined  to  felonies.  In  misdemeanors, 
several  distinct  offences,  as  assaults  and  libels,  if  charged 
separately  in  the  indictment,  may  be  all  proved  at  the 
trial,  (e) 


^^w™»""— — mm 


)  The  King  v.  Dunn  and  Smith,  It  and  M.  C.  C.  R.  148. 
a)  Id.  ibid.  (b)  The  King  v.  Ball,  Rues,  and  Ry.  13fe 

c)  The  King  v.  Smith,  9  Carr.  and  P.  633. 

[d)  The  King  v.  Moss,  Hereford  Summer  Assizes,  182T. — In  a 
subsequent  case  $t  Stafford,  the  same  learned  judge  proposed  to 
reserve  the  point;  but  there  the  evidence  was  not  pressed,  and  the  pri- 
soners were  convicted  without  it.  On  that  occasion,  it  was  also 
contended  that  the  prosecuting  counsel  could  not  abandon  the 
indictment  charging  the  uttering  which  he  purposed  to  prove;  and 
the  learned  judge  proposed  to  reserve  this  point  in  case  the  evidence 
should  be  pressed,  and  the  prisoner's  counsel  persist  in  his  objection. 
Supposing  the  doctrine  carried  to  this  extent,  the  greatest  incon- 
venience would  follow ;  for  either  the  examining  magistrate  must 
take  on  himself  to  decide  on  which  case  of  uttering,  perhaps  out  of 
several,  the  prisoner  must  ultimately  be  tried ;  or  he  must  bind  over 
persons  to  prosecute,  who  by  the  act  of  preferring  indictments  in 
obedience  to  their  recognizance,  would  be  actually  affording  the  pri- 
soner the  certain  means  of  escape,  by  striking  out  all  evidence  of  his 
guilty  knowledge. 

(e)  Ante,  p.  103. 
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§  9.     OF    THE     NECESSITY     OF    PRODUCING    THE    BEST 
EVIDENCE    WHICH   APPEARS    TO    BE    IN    EXISTENCE, 

It  is  a  general  and  invariable  rule  of  evidence,  both  in 
civil  and  criminal  cases,  and  whether  the  proof  be  offered 
on  the  part  of  the  prosecution  or  of  the  defence,  that  the 
best  evidence  must  be  produced  of  which  the  nature  of  the 
case  will  allow,  (f)  The  meaning  of  this  rule  is  not  that 
the  greatest  quantity  of  proof  which  might  be  obtained 
shall  be  imperatively  required,  but  that  nothing  shall  be 
admitted  as  proof,  which  being  in  its  own  nature 
secondary,  implies  the  existence  of  primary  proof,  unless 
it  be  shewn  that  such  primary  proof  is  destroyed,  or  is  out 
of  the  reach  of  the  party  aesiring  to  use  it.  Thus  no 
copy  of  any  document  can  ever  be  read,  unless  it  be  either 
proved  that  the  original  is  lost,  or  that  it  is  in  the  pos- 
session of  the  adversary,  and  further,  that  the  party 
who  offers  the  copy  has  done  all  in  his  power  towards  the 
production  of  the  original,  in  the  first  case  by  making 
diligent  search  for  it,  and  in  the  last  by  giving  a  timely 
notice  to  produce  it.  Thus,  the  execution  of  a  deed  or 
will  can  only  be  proved  by  one  of  the  subscribing  wit- 
nesses if  he  be  living ;  but  it  is  never  necessary  to  call 
more  than  one,  although  there  may  be  three  names  on  the 
face  of  the  instrument,  (g)  In  general,  where  matter  in 
writing  is  to  be  proved,  no  parol  evidence  of  its  contents 
can  be  received,  unless  it  be  first  proved  that  the  writing 
is  destroyed,  or  in  the  possession  of  the  opposite  party ;  but 
where  the  writing  is  not  itself  the  fact  to  be  proved,  but 
only  one  means  of  evidencing  a  fact,  other  means  of  proof 
may  be  at  once  adopted.  Thus,  the  payment  of  money 
may  be  proved  by  a  witness  who  saw  it  paid,  or  to  whom 
the  party  receiving  it  has  admitted  the  payment,  although 
a  receipt  was  given  at  the  time.  (A)  And,  if  several  per- 
sons are  present  at  the  same  transaction,  and  one  of  them 
only  makes  a  memorandum  to  refresh  bis  memory,  the 
evidence  of  the  witnesses  who  made  no  memorandum  will 
not  be  excluded.^') 
Proof  of  loss  of  Where  the  original  of  any  document  is  lost,  it  must  be 
document.  shewn  that  all  reasnoable  search  was  made  for  it  in  the 
places  where  it  is  likely  to  be  found.  If  the  instrument 
be  traced  to  the  possession  of  a  particular  person,  that 
person  must  be  called,  and  it  will  not  suffice  to  shew  an 

(/)  Bui.  N.  P.  293.  (g)  Bui.  N.  P.  264. 

(/*)  Rambut  v.  Cohen,  4  Esp.  R  213;  Jacob  v.  Lindsay,  1  East, 
R.  460. 

(i)  1  Stark.  Ev.  394. 
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application  to  him  for  it,  and  his  answer  that  he  cannot 
find  it.  (J)  And  where  an  individual  is  by  law  entitled  to 
the  custody  of  an  instrument,  it  is  absolutely  necessary  to 
call  him  to  disprove  the  presumption  that  he  possesses 
it.  (A)  If  two  parts  of  a  aeed  be  executed,  the  non-pro- 
duction of  both  must  be  accounted  for,  before  secondary 
evidence  can  be  given  of  either.  (/)  And  all  the  witnesses 
to  an  instrument  must  be  proved  to  be  dead  or  abroad,  or 
not  producible  oh  diligent  enquiry,  before  evidence  of  the 
handwriting  of  any  can  be  given  ;  but  when  this  is  done, 
proof  of  the  attestation  of  one  will  suffice ;  and,  except  to 
shew  identity  of  parties,  it  is  never  necessary  to  prove  the 
handwriting  of  the  party  executing. 

Where  an  instrument  is  in  the  possession  of  a  prisoner,  Notice  to  pro- 
secondary  evidence  of  its  contents  must  be  given,  after  duce- 
notice  to  produce,  as  if  he  were  a  party  in  a  civil  cause,  (m) 
And  this  notice  is  not  necessary  where  the  nature  of  the 
charge  implies  that  the  instrument  is  in  the  possession  of 
the  prisoner,  the  instrument  being  the  very  object  of  the 
proceeding.  Thus,  on  an  indictment  for  stealing  a  security, 
parol  evidence  of  its  contents  may  be  given  without  any 
notice  to  produce  it.  (n)  Thus,  on  an  indictment  for 
forging  a  note,  which  the  prisoner,  on  his  apprehension 
has  swallowed  or  destroyed,  no  notice  to  produce  is 
requisite,  (o)  Where  notice  to  produce  is  necessary,  it 
may  be  by  parol  or  in  writing ;  (p)  if  in  writing,  it  should 
be  entitled  in  the  prosecution,  (a)  and  should  express,  if 
not  with  literal,  with  substantial  accuracy,  the  document 
required ;  for  a  notice  to  produce  "  all  letters,  papers,  and 
documents  relating  to  the  cause"  is  too  vague,  (r)  The 
notice  must  be  served  in  time  sufficient  to  enable  the  pri- 
soner to  produce  the  paper,  (s)  either  on  the  prisoner  or  his 
attorney,  as  in  civil  cases,  (t) 

It  follows,  as  a  plain  example  of  this  rule,  that  hearsay,  Hearsay  not  ad- 
that  is,  the  statement  of  some  third  person,  is  not  to  oe  *niMlb,e* 
received  ;  because  the  party  himself  who  is  represented  as 


(J)  The  King  v.  Castleton,  6  T.  R.  236. 

(A:)  The  King  v.  Stoke  Golding,  1 B.  and  A.  173. 

(/)    Bull,  N.  P.  254. 

(m)  The  King  v.  Watson,  2  T.  R.  201.  n.  (a.) 

(n)  The  King  v.  Aickles,  1  Leach,  294. 

The  King  v.  Spragge,  cited  by  Lord  Ellenborough  in  Hare 
fall,  13  East,  124. 
(p)  Smith  v.  Young,  1  Campb.  440. 
(g)  Harvey  v.  Morgan,  2  Stark.  N.  P.  C.  17. 
(r)  France  v.  Lucy,  Ry.  and  Mo.  N.  P.  C.  341. 
\s)  Bryan  v.  Wagstaff,  1  Ry.  and  Mo.  N.  P.  C.  327, 
(t)  The  Attorney  General  v.  Le  Merchant,  2  T.  R.  203,  in  note. 
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Statutes. 


Proclamations, 
&c. 


making  the  assertion  might  be  called  to  prove  it  on  his 
oath.  But  the  fact  of  a  recent  complaint  made  in  case  of 
rape  may  be  given  in  evidence  to  sustain  the  prosecutrix 
in  her  story,  though  not  the  particulars  of  her  narrative,  (u) 
And  where  expressions  are  used  in  the  course  of  a  trans* 
action  they  may  be  proved  as  part  of  it,  though  not  aft 
establishing  any  independent  fact  whioh  might  be  shown 
by  competent  witnesses,  (i?)  The  cases  of  dying  declara- 
tions, where  the  statements  of  a  party  mortally  injured, 
in  the  immediate  prospect  of  death,  are  admitted  on  ao 
count  of  the  solemnity  attached  to  the  words  of  a  man 
who  believes  himself  dying,  never  occur  at  the  ordinary 
sessions  of  the  peace,  and,  therefore,  do  not  fall  within  the 
scope  of  this  work.  It  may  be  right,  however,  to  notice 
that  the  previous  statements  of  a  witness  relative  to  the 
transaction,  whether  made  on  oath  or  not,  may  be  adduced 
to  contradict  him,  after  he  has,  on  cross-examination, 
denied  making  them.  And  on  indictments  for  not  repair- 
ing a  road  or  bridge,  the  declarations  of  deceased  persons 
are  admissible  to  shew  a  prescriptive  liability  in  them* 
selves  or  their  family  to  repair, 

§    10.    OF    DOCUMENTARY    EVIDENCE. 

Documentary  evidence  is  not  often  requisite  to  any  extent 
on  the  trial  of  prisoners  at  sessions.  The  following  enume- 
ration of  the  principal  description  of  documents  proveable, 
with  the  modes  of  proving  tnem,  may  therefore  suffice, 

1.  Statutes  of  the  realm,  or  acts  of  parliament.  Of 
these  it  is  enough  to  observe,  that  "  public  acts,"  or  acta 
relating  to  the  general  interests  of  the  kingdom,  or  of  any 
large  portion  of  it  (as,  ex.  gr.  Bedford  Level),  or  of  a  whole 
profession  (as,  ex.  gr.  the  body  of  the  clergy),  need  not  be 
proved  further  than  by  the  production  of  the  printed  sta- 
tute book.  But  in  the  case  of  "  private  acts,"  or  acts  re- 
lating only  to  private  persons,  places,  or  interests,  testi- 
mony must  be  produced  of  their  having  been  compared 
with  the  parliament  roll ;  unless,  aa  is  now  usually  the 
case,  they  contain  a  proviso  that  they  shall  be  deemed 
public  acts,  in  which  case  they  are  sufficiently  proved  by 
a  witness  who  produces  a  copy  purchased  by  him  of  the 
King's  printer. 

2.  Proclamations,  addresses,  and  the  articles  of  war,  as 
printed  by  the  King's  printer,  are  considered  as  sufficiently 

(u)  The  King  v.  Clarke,  2  Stark.  N.  P.  C.  242. 
(i>)  See  the  King  v.  Lord  George  Gordon,  21  St.  Tr.  5$& ;  and 
Averson  v.  Lord  Kumaird,  e  East,  R.  193. 
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proving  themselves  by  their  mere  production  by  a  witness 
who  purchased  theiu. 

3.  The  Gazette,  published  by  tbe  authority  of  govern- 
ment, is  generally  sufficient  evidence  of  any  act  of  state 
or  public  matter  so  announced.  But  the  Gazette  is  no 
proof  of  any  private  matters  respecting  individuals,  con- 
tained therein,  (w) 

4.  The  public  books  of  recognized  public  bodies  are,  in  Navy-office  re- 
in many  cases,  evidence.    Thus  the  entries  in  books  of lu,lw- 

the  navy  office  are  sufficient  evidence  that  a  person  of  a 
particular  name  is  dead,  but  not  of  the  identity  of  that 
person,  which,  if  doubtful,  must  therefore  be  proved  by 
other  evidence,  (x) 

5.  General  history  may  be  referred  to  as  proving  a  pub-  History. 
lie  matter  relating  to  the  government  or  the  kingdom  iu 
general,  but  not  any  particular  custom,  or  other  matter 
affecting  the  private  rights  of  individuals.  And  even 
books  of  general  history,  as  topographical  works,  are  not 
admissible  on  subjects  of  public  history,  if  any  documents 
from  which  they  were  compiled  be  capable  of  proof,  (y) 

6.  Surveys  and  inquisitions  taken  on  public  occasions  are 
evidence  to  ascertain  the  rights  of  individuals,  or  of  pa* 
rishes,  or  places  named  in  them;  but  only  when  they 
have  been  taken  under  some  public  authority,  and  not 
by  that  of  any  private  individual,  (z) 

7.  Almanacks  are  good  evidence  to  prove  on  what  day  Almanack*. 
of  the  week  a  particular  day  of  the  year  fell,  and  such 

like  events,  for  there  can  be  no  other  evidence  of  such 
things,  (a) 

8.  Records  of  the  King's  courts  prove  themselves,  and  the  Record  of 
rolls  of  courts  not  of  record,  so  far  as  they  affect  the  pub-  courts- 
lie  interest,  (6)    But  records  of  the  King's  courts  are  only 
conclusive  evidence,    generally  speaking,   against  those 

who  are  parties  to  them.  Thus,  an  accessary  may  con* 
trovert  the  guilt  of  his  principal,  notwithstanding  tne  re* 
cord  of  such  principal's  conviction.  When  the  record  can- 
not be  produced,  being  in  another  court,  the  proof  is 
either  by  an  exemplification  under  seal,  or,  more  common-* 
ly,  by  a  copy  examined  with  the  original  by  the  witness 
who  produces  it. 

9.  Ancient  terriers  are,  or  are  not  admissible  in  evi-  Terriers, 
dence,  according  to  the  possession  from  which  they  come, 

and  the  parties  by  whom,  and  for  whose  interest,  they  are 
produced.     Thus  they  can  only,  under  very  particular 

(w)  The  King  v.  Holt,  2  T.  R.  436.  (*)  Bui.  N.  P.  243. 

(g)  Salk.  281.  (a)  Peake,  Ev.  91. 

(«)  Cro.  Eliz.  227 ;  3  Bla.  Com.  333.         (b)  10  Co.  92. 
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circumstances,  be  evidence  for  the  clergyman,  but  may 
generally  be  evidence  against  him.  But  if  they  be  signed 
by  churchwardens  appointed  by  the  parish  at  large,  and 
not  by  the  parson,  and  whose  interests  were  rather  against 
him  than  with  him,  they  become  good  evidence,  even  of 
rights. 

Maps.  10.  Ancient  maps,  like  terriers,  surveys,  and  other  such 

instruments,  are  subject  to  similar  observations.  Their 
being  admitted  as  evidence  must  depend  on  the  circum- 
stances under  which,  and  the  parties  by  whom,  they  were 
made,  the  purpose  and  interest  for  which  they  are  pro- 
duced, and  the  object  to  be  supported  by  them,  (c) 

Corporation  and       11.  Corporation  books,  so  far  as  they  concern  the  public 

other  books.  government  of  a  town,  when  publicly  kept,  and  the  entries 
made  by  a  proper  officer,  are  received  as  evidence  of  the 
facts  contained  in  them,  (d)  So  the  daily  books  of  a 
prison  are  good  evidence  as  to  the  time  of  a  prisoner's 
discharge,  8cc.  but  not  of  the  cause  of  his  commitment,  (e)' 
So  the  log-book  of  a  man-of-war  is  evidence  to  prove 
when  a  certain  ship  came  under  her  convoy.  (/) 

Parish  registers.  12.  Parish  registers  are  evidence  of  the  entries  of  births, 
marriages,  &c.  therein  made,  but  subject  to  the  proof  of 
the  identity  of  the  parties,  in  the  same  manner  as  has 
been  observed  respecting  the  books  of  the  navy-office ;(g) 
and  such  register  may  be  proved  either  by  the  production 
of  the  originals  from  the  proper  custody,  or  of  copies 
examined  by  a  witness  who  produces  them. 

Heralds'  books.  13.  The  Heralds9  books  are  good  evidence  of  pedigree, 
and  such  matters ;  but  entries  in  them  taken  from  records 
cannot  be  evidence,  because  the  records  themselves  Tor  in 
cases  hereafter  to  be  noticed,  copies  of  them)  mignt  be 

inscriptions.  obtained.  And,  for  numerous  reasons,  inscriptions  on 
monuments  and  grave-stones  are  evidence  of  the  same, 
subject  to  the  common  rules  respecting  proof  of  iden- 
tity.^) 

Sentence  of  14.    The  Sentence  of  the  Spiritual  Court,  on  a  subject 

Spiritual  Courts,  within  its  jurisdiction,  is  good  evidence,  as  of  the  lawful- 
ness of  a  marriage,  (i) 

Depositions  ge-       15.  Depositions,  in  criminal  cases,  are  taken  by  virtue 

Deral,y-  of  the  statute  of  1  and  2  Ph.  and  Ma.  c.  13.  and  2  and 

3  Ph.  and  Ma.  c.  10.   By  the  former  of  these,  it  is  enacted, 

u  that  those  persons  who  are  brought  before  justices  for 

felony,  and  wno  are  bailed;  and  by  the  latter,  that  those 

who,    under  similar  circumstances,    are  brought  before 


(c)  Peake,  Ev.  95.         (d)  Peake,  Co.  97.         (e)    Leach,  399. 
( f)  D'Israeli  v.  Jowett,  1  Esp.  R.  427.  (g)  Peake,  E.  92. 

(h)  3  Bla.  Com.  105.  (#)  Peake,  Ev.  45. 
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them  and  committed;  shall  be  examined  touching  the 
felony,  and  their  examinations,  as  well  as  of  those  who 
bring  them,  shall  be  put  into  writing/'  On  these  statutes 
it  has  been  holden,  that  in  case  of  felony,  if  a  magistrate 
take  the  deposition  on  oath  of  any  person  in  the  presence 
of  the  prisoner,  whether  the  party  wounded,  or  an  accom- 
plice, and  the  deponent  die  before  the  trial,  the  deposi- 
tion may  be  read  in  evidence  ;  but  if  the  prisoner  be  not 
present  at  the  examination,  it  can  only  be  read  as  the 
dying  declaration  of  a  person  in  the  article  of  death ;  for  the 
rule  is  universal,  that  where  there  was  no  opportunity  for 
cross-examination,  a  mere  ex-parte  statement,  although  on 
oath,  shall  not  be  received  as  strictly  evidence,  (j)  It  is  to 
be  observed,  too,  that  these  statutes  relate  only  to  cases 
of  felony,  and  therefore  are  not  applicable  (so  as  to  make 
such  depositions  evidence)  on  any  other  cases,  (A)  Thus, 
on  an  indictment  for  a  rape,  the  deposition  on  oath  of  the 

firl  taken  in  writing  before  a  magistrate,  and  signed  by 
im,  but  not  by  her,  was,  after  her  death,  read  in  evidence 
on  the  trial  of  the  ravisher.  (/)  But  such  evidence  would 
not  have  been  admissible  on  a  trial  for  an  assault  with 
intent  to  commit  the  felony. 

Thus,  an  information  before  a  magistrate,  made  by  the 
deceased  on  oath,  in  the  presence  of  the  prosecutor,  has 
been  given  in  evidence  on  the  trial,  although  the  deceased 
was  not  then  apprehensive  of  death,  and  did  not  die  till 
three  weeks  after,  (m)  But  an  information,  taken  before  a 
magistrate,  was  not  allowed  to  be  read  in  evidence,  after 
the  death  of  the  party  who  gave  it,  in  a  prosecution  for  a 
misdemeanor,  (w) 

Where  a  woman  died  after  examination,  but  before  an 
order  of  filiation,  her  examination,  taken  under  the  stat. 
6  Geo.  2.  c.  31.  as  to  the  father  of  her  child,  was  holden 
admissible  evidence,  on  an  application  to  the  quarter  ses- 
sion, for  an  order  on  the  father,  and,  uncontradicted,  to  be 
conclusive,  (o)  This,  however,  it  must  be  observed,  was 
a  case  not  of  a  criminal  proceeding;  and  under  the  au- 
thority of  the  statute  prescribing  the  purpose  and  the  au- 
thority. 

In  general,  the  examination  of  a  pauper,  though  com-  Examination  oi 
mitted  to  writing,  and  taken  before  two  justices,  touching  a  PauPer« 
his  settlement,  is  not  admissible  evidence  of  such  settle- 

;)  The  King  v.  Dingier,  Leach,  561. 

ir)  The  King  v.  Paine,  Salk.  281. 
[l)    The  King  v.  Fleming,  Leach,  854. 
(m)  The  King  v.  Woodcock,  Leach,  500* 
(«)  The  King  v.  Paine,  Salk.  281. 
(o)   The  King  v.  Clayton,  3  East.  58. 
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ment,  (/>)  any  more  than  depositions  in  Chantety  and 
other  courts,  where,  by  the  course  of  proceeding*  there 

of  a  soldier.  can  be  too  cross-examination,  (q)  But,  by  the  mutiny  act, 
the  examination  of  a  soldier  is  made  evidence  by  a  clause 
which  provides  that  "  if  any  non-comttrisskmed  officer  <*f 
soldier  shall  have  wife,  child,  or  children,  one  justice  tnay 
summon  him  where  he  is  quartered,  to  rbake  oath  of  the 
place  of  his  last  legal  settlement,  and  he  shall  obey  such 
summons,  and  male  oath  accordingly ;  and  the  justice 
shall  give  an  attested  topy  of  such  affidavit,  to  be  delivered 
to  the  commanding  officer ;  which  copy  shall  be  evidence 
as  to  such  settlement,"  &c.  &c.  On  this  statute  making 
so  material  an  inroad  on  the  old  determinations  respecting 
evidence,  it  has  been  decided  that,  1st,  there  can  be  only 
one  attested  copy  in  each  case  entitled  to  this  privilege, 
viz.  that  which  is  delivered  to  the  commanding  officer  ;(r) 
2dly,  that  this  examination  must  be  authenticated  before 
it  can  be  received  in  evidence,  for  it  is  not  one  of  those 
instruments  which  proved  itself;  (s)  3dly,  that  as  a  copy 
is  declared  to  be  evidence,  it  follows  that  the  original  ex- 
amination must  be  considered  such.  (/) 

or  a  prisoner.  And  by  59  Geo:  3.  c.  12.  s.  28.  "  in  the  case  of  any 
person  having  a  wife  or  child,  who  shall  be  a  prisoner  by 
Warrant  of  commitment  in  any  gaol  or  house  of  correction, 
tor  in  the  custody  of  any  keeper  of  such,  or  of  any 
constable  or  peace  officer,  any  justice  of  peace  may  take 
his  examination  on  oath  in  writing,  which  examination 
such  justice  shall  sign,  and  such  examination  shall 
be  received  and  admitted  in  evidence  as  to  such  settle- 
ment before  any  justices,  for  the  purposes  of  any  order 
of  removal,  so  long  as  such  person  shall  continue  a  pri- 


soner. 


Ancient  deeds.  16.  Deeds  purporting  upon  the  face  of  them  to  be  thirty 
years  old  or  upwards,  may  be  given  in  evidence  without 
proof  of  execution  ;  but  some  account  of  what  custody  they 
are  produced  from,  and  other  circumstances  to  shew  the 
fairness  of  the  exhibition,  may  be  necessary  to  entitle  them 
to  unqualified  credit.  If  there  be  any  erasures,  or  inter- 
lineations, or  other  circumstances  to  create  doubts,  such 
circumstances  must  be  accounted  for,  to  rebut  the  pre- 
sumption of  fraud  or  fabrication,  (u)  In  other  cases,  the 
only  proof  of  deeds  or  other  writings  to  which  there  are 


(p)  The  King  v.  the  Inhabitants  of  Abergwilly,  2  East,  R.  63. 
M  The  King  v.  the  Inhabitants  of  Ferrybridge,  2  East,  R.  64. 
'A  The  King  v.  the  Inhabitants  of  Clay  ton-le-Moor,  5  T.  R.  704. 

)  The  King  v.  the  Inhabitants  of  Bilton,  1  East,  R.  IS. 

t)  The  King- v.  the  Inhabitants  of  Worley,  6  T.  R.  534. 
>)  Bull.  N.  P.  26S. 
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subscribing  witnesses,  is  by  calling  one  of  them  ;  unless 
all  be  dead,  or  beyond  seas,  or  incompetent ;  when  the 
proof  is  by  shewing  the  handwriting  of  one  of  them,  and 
the  identity  of  the  witness  to  the  deed  with  the  person 
whose  handwriting  is  proved. 

17.  It  may  be  laid  down  as  a  general  rule,  that  Copies. 
wherever  original  instruments  can  be  obtained,  no  inferior 
evidence  of  their  contents  is  admissible ;  but  where  the 
record,  the  contents  of  which  are  necessary  to  be  given  in 
evidence,  is  public  property,  and  cannot  be  obtained  by 
subpoena,  or  other  process,  from  the  place  where  it  ought 
always  to  remain ;  or  where,  though  private  property,  it 
is  not  produced  by  the  party  possessing  it ;  or,  in  such  in- 
stances as  parish  registers,  and  other  depositaries  where 
the  contents  concern  the  public,  attested  copies  of  such 
records  and  entries  are  good  evidence,  (v) 

Before  the  conclusion  of  what  is  to  be  admitted  respect-  stamps  on  in- 
ing  documentary  evidence,  it  is  necessary  to  observe ,trumenU* 
briefly  on  the  production  of  those  instruments  as  evidence, 
to  the  validity  of  which  instruments,  for  their  principal 
and  original  purpose,  stamps  are  necessary.  To  enter  on 
a  comparison  of  conflicting  cases  respecting  the  admissi- 
bility of  instruments  without  having  been  stamped  (which, 
to  give  them  validity,  ought  to  have  stamps),  as  evidence  in 
suits  and  prosecutions,  would  much  exceed  the  prescribed 
limits  of  this  work,  especially  as  many  nice  distinctions  have 
been  made  respecting  their  admissibility  in  civil,  and  in 
criminal  proceedings.  But  it  may  be  laid  down  as  a 
general  rule,  at  least  for  the  purpose  of  all  those  instru- 
ments that  are  likely  to  come  in  question  before  a  court 
of  session  of  the  peace,  that  whenever  an  instrument  be- 
comes in  any  way  the  direct  subject  of  a  prosecution,  it 
cannot  be  given  in  evidence,  unless  it  have  the  proper 
stamp,  because  by  the  stamps  act,  without  a  stamp,  it 
cannot  be  read  as  a  genuine  instrument.  Such  an  in- 
strument, however,  being  without  a  stamp  or  having  an 
improper  stamp,  is  admissible  as  evidence  for  collateral 
purposes.  Thus,  though  in  a  prosecution  for  stealing  an 
unstamped  instrument,  sent  in  a  letter,  which,  to  give  it 
any  value,  must  have  a  stamp,  it  could  not  be  produced 
in  evidence  against  a  letter-carrier,  to  prove  the  stealing 
of  the  instrument  itself;  yet  it  might  be  produced  merely 
as  a  piece  of  paper  which  can  be  identified,  in  order  to 
prove  the  purloining  of  the  letter,  (w) 

But  when  an  agreement  on  unstamped  paper  had  been 


m  +i 


(*)  Peake,  Ev.  91.  (w)  3  B.  and  P.  316. 
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Private  writings 
proof  of  band- 
writing. 


Who  generally 
competent. 


destroyed,  parol  evidence  of  its  contents  was  not  allowed 
to  be  given,  even  though  it  appeared  that  it  had  been  so 
destroyed  by  the  wrongful  act  of  the  party  who  took  the 
objection,  (x) 

18.  Private  writingsjnot  under  seal,  are  proved  by  evidence 
of  the  handwriting  of  the  party  by  whom  they  purpprt  to 
be  written  or  signed.  This  proof  may  be  given  either  by 
a  person  who  has  seen  the  party  write ;  or  by  one  who 
has  received  letters  from  him  in  the  course  of  correspon- 
dence, and  acted  on  them.(y)  It  is  never  necessary  that 
a  witness  should  swear  positively  to  handwriting;  it  is 
sufficient  if,  having  means  of  knowledge,  he  swears  that 
he  believes  it  to  be  the  handwriting  of  the  individual 
alleged  to  be  the  writer ;  this  belief  may  be  formed  even 
from  once  seeing  the  party  write ;  {%)  and  it  will  be  a 
question  whether,  under  all  the  circumstances,  the  be- 
lief is  such  as  the  jury  can  safely  act  on.  Although  the 
belief  of  a  witness  as  to  the  handwriting  of  another  must 
be  produced  by  a  comparison  made,  in  his  own  mind 
between  the  wnting  produced  and  other  writings  which 
he  has  seen  at  other  times ;  yet  the  jury  are  never  allowed 
to  judge  for  themselves,  by  comparing  in  court  the 
writings  in  question  with  other  acknowledged  or  esta- 
blished writings  of  the  prisoner. 

§  11.   OF    THE    COMPETENCY    OF    WITNESSES. 

All  persons  are  competent  witnesses  who  are  of  sane 
mind ;  capable  of  understanding  and  of  feeling  the  obli- 
gation of  an  oath ;  and  not  disqualified  by  infancy,  rela- 
tionship, or  interest  in  the  event  of  a  cause.  The  parties, 
then,  who  are  disqualified  from  giving  evidence  are  those 
who,  from  tender  age  or  defect  of  intellect,  are  incapable 
of  understanding  the  obligation  of  an  oath ;  those  who, 
from  a  total  and  admitted  want  of  religious  belief,  are  in- 
capable of  feeling  its  obligations ;  those  whom  the  law 
has  branded  as  infamous ;  and  those  who,  from  relation- 
ship or  interest,  are  supposed  too  nearly  connected  with 
the  result  to  render  it  safe  that  their  evidence  should  be 
submitted,  even  with  the  utmost  caution,  to  a  jury. 

1.  The  first  class  are  persons  incompetent  from  defect  of 
understanding,  as  children,  lunatics,  and  idiots.  Mere 
youth,   however  tender,   although  a  proper  ground  for 


(a?)  Rippiner  v  Wright,  1  Chit  R>  478. 
(y)  Cary  v.  Pitt,  Peake,  Ev.  App.  85. 

(*)  Harrington  v.  Fry,  1  Ry.  and  Mo.  90 ;  Lewis  v.  Sanio,  1  Mo. 
and  Malk.  N.  P.  C.  49. 
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cautious  investigation  as  to  the  understanding,  is  never 
in  itself  a  reason  for  rejecting  the  testimony  of  a  child. 
Upon  this  subject,  experience  shews  that  no  certain  rule 
as  to  age  could  be  adopted  with  propriety  ;  if  the  child* 
of  how  tender  age  soever,  comprehends  the  difference 
between  truth  and  falsehood,  ana  believes  that  falsehood 
is  a  crime  and  will  be  punished,  he  may  be  sworn  and  ex- 
amined ;  if  he  has  no  such  sense,  though  of  an  age  when 
such  knowledge  might  reasonably  be  expected,  he  cannot 
be  sworn,  (a)  The  same  rule  applies  to  persons  who  are 
surmised  to  be  insane  or  idiots ;  the  Court  is  to  be  satisfied 
by  its  own  examination  of  the  state  of  their  perceptions, 
and  will  admit  or  exclude  them  as  may  seem  best  to  its 
discretion.  A  person  with  a  mere  organic  defect,  as  one 
who  is  deaf  and  dumb,  is  not,  therefore,  incompetent, 
provided  it  appears,  from  the  examination  of  those  who 
are  acquainted  with  his  habits,  that  he  has  a  sense  of  the 
obligation  of  an  oath  on  the  conscience,  and  a  power  of 
understanding  and  answering  questions.  (6)  In  this  case, 
some  person  acquainted  with  the  signs  by  which  he  is 
accustomed  to  convey  his  meaning  must  be  sworn  truly  to 
interpret  between  the  Court  and  the  witness ;  and,  being 
so  sworn,  must  first  interpret  and  explain  to  him  the  oath, 
and  inform  the  Court  that  he  understands  and  accepts  it ; 
and  then  must  interpret  to  him  the  questions  asked,  and 
return  his  answers  as  he  gives  them.  In  cases  of  great  im- 
portance, where  a  child,  who  is  a  necessary  witness  to  sup- 
port the  charge,  is  found  unfit  to  give  evidence  from  the 
mere  absence  of  instruction,  a  judge  will  sometimes  post- 
pone the  trial  till  the  next  assizes,  in  order  that  the  child 
may  be  properly  taught  in  the  interval ;  but  this  course  can 
scarcely  be  called  for  by  any  case  likely  to  occur  at 
sessions. 

2.  The  second  class  of  persons  incompetent  are  those  Penoniincom- 
who   deny   all    religious  sanctions    of  every  kind,   and  ^tent  *"? . 
who,  therefore,  understand  no  peculiar  sanctity  in  an  JJjjlf®     lgl0<,, 
appeal* to  Heaven,     It.  is  not,  however,  necessary  that  the 
party  should  believe  in  the  Old  or  New  Testament ;  nor  , 

is  it  any  objection  that  his  belief  is  of  the  wildest  and 
most  superstitious  kind ;  if  he  believes  in  a  superior  intel- 
ligence, the  punisher  of  falsehood,  he  is  a  competent 
witness,  (c)  Jews,  Mahometans,  Gentoos,  and  Deists, 
may,  therefore,  be  sworn  in  such  manner  as,  according  to 
^ — ™        .         — ^— ~~~ ^— — ~ — ^—      — ^— ^.^ ^— » 

(a)  2  Stark.  Ev.  393. 
(£)   The  King  v.  Rushton,  1  Leach,  455. 
(c)  Oraichund  y.  Barker,  Willes,  549. 
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their  own  apprehension,  is  binding  on  their  consciences* 
It  has  been  sometimes  allowed  to  a  counsel  to  question 
witnesses  on  the  voir  dire  as  to  their  religious  belief ;  but 
it  may  be  doubted  whether  a  witness  would  not  be  juati* 
fied  in  insisting,  when  so  questioned,  on  the  simple  an- 
swer that  he  considers  the  oath  administered  in  the 
usual  form  binding  on  his  own  conscience,  and  in  declining 
to  answer  further ;  for  a  witness  is  always  privileged  from 
answering  that  which  tends  to  his  disgrace ;  and  as  a  con* 
fession,  tnus  forced  from  him,  of  a  disbelief  in  a  state  of 
retribution,  would  certainly  be  esteemed  as  disgraceful 
in  a  court  of  justice,  there  seems  no  reason  why  a  person 
should  thus  be  taxed,  perhaps  to  his  own  infinite  prejudice 
and  misery,  merely  because  he  appears  to  perform  a  pub- 
lie  duty  in  obedience  to  a  subpoena.  At  all  events,  it  is 
quite  clear  that  a  witness  may  properly  refuse  to  answer 
any  questions  which  go  beyond  an  inquiry  into  his  belief 
in  a  superior  Being  to  whom  man  is  answerable ;  and  that 
it  is  the  duty  of  counsel  to  refuse,  however  urged,  to  put 
such  questions,  which  are  altogether  impertinent  and  vex- 
atious. All  witnesses,  indeed,  must  be  sworn  after  a 
form,  the  obligation  of  which  they  acknowledge ;  as  a 
Jew  on  the  Pentateuch,  with  his  head  covered ;  a  Maho- 
metan on  the  Alcoran ;  a  Scotch  Covenanter  after  the  so- 
lemnities of  his  sect ;  but  if  a  witness  himself  declares 
that  he  acknowledges  the  sanction  of  the  oath  in  the 
usual  form,  there  seems  no  just  ground  for  troubling  him 
with  further  questions.  It  is  certain,  that  in  whatever  form 
he  consents  to  be  sworn,  he  will  be  liable,  if  he  swear 
falsely,  to  the  penalties  of  perjury. 
Case  of  Quakers.  The  case  of  Quakers  rested  on  another  ground  than  that 
of  incompetency ;  they  did  not  insist  on  a  particular  kind 
of  oath  ;  but  they  refused  to  be  sworn  at  all ;  admitting 
that  on  their  affirmation  they  were  solemnly  bound  to  per- 
form the  duty  of  speaking  the  truth  ;  but  refusing  to  con- 
sider it  as  an  oath.  In  deference  to  a  scruple  firmly  and 
consistently  maintained,  their  affirmation  was  allowed  in 
civil  cases ;  and  in  criminal  cases,  their  excuse  was  re- 
ceived so  as  to  prevent  them  from  suffering  the  penalties 
of  contumacy ;  but  the  effect  was  occasionally  unfortu- 
nate for  the  purposes  of  justice.  By  a  recent  statute,  this 
evil  has  been  removed,  and  the  affirmations  of  Quakers, 
and,  of  another  class  of  very  respectable  Dissenters,  the 
Moravians,  who  had  formed  a  similar  scruple,  are  received 
in  criminal  cases,  (d)    That  act,  reciting  "  that  it  is  expe- 


i 


(<*)  9  Geo.  4*  c.  38.  s.  1. 
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dient  that  Quakers  and  Moravians  dhould  be  allowed  to 
give  evidence  upon  their  solemn  affirmation  in  all  cases, 
criminal  as  well  as  civil,"  enacts,  "  that  every  Quaker  and 
Moravian  ftho  shall  be  required  to  give  evidence  in  any 
case  whatever,  criminal  or  civil,  shall,  instead  of  taking  an 
oath  in  the  usual  form,  be  permitted  to  make  his  or  her  so* 
lemn  affirmation  in  the  words  following :— '  I,  A.  B.  do  so- 
lemnly, sihcerelvy  and  truly  declare  ana  affirm  ;'  which  said 
affirmation  and  declaration  shall  be  of  the  same  force  and 
effect  in  all  courts  of  j  ustice,  and  other  places  where  by  law 
an  oath  is  required,  as  if  such  Quaker  or  Moravian  had 
'taken  an  oath  in  the  usual  form ;  and  if  any  person  making 
such  affirmation  or  declaration  shall  be  convicted  of  having 
wilfully,  falsely,  and  corruptly  affirmed  or  declared  any 
matter  or  thing,  which,  if  the  same  had  been  sworn  in  the 
usual  form,  would  have  amounted  to  wilful  and  corrupt 
perjury,  every  such  offender  shall  be  subject  to  the  same 
pains,  penalties,  and  forfeitures  to  which  persons  convicted 
of  toilful  and  corrupt  perjury  are  or  shall  be  subject/' 

3.  The  third  class  of  persons  who  are  incompetent  as  Persons  incom- 
witnesses  are  those  whom  the  law  considers  as  infamous.  P*J*ntforin" 
These  are    all  persons  convicted  of  treason  or  capital      7' 
felony  whose  competency  is  not  restored  by  a  pardon; 
all  persons  convicted  of  perjury,  or  subornation  of  per- 
jury ;  and  persons  convicted  of  barratry  and  other  misde- 
meanors, including  the  charge  of  falsehood,  and  affecting 
the  public  administration  of  justice,  who  have  not  com- 

Sleted  the  endurance  of  the  punishment  to  which  they 
ave  been  sentenced.  In  all  cases  where  a  capital 
convict  is  pardoned  on  condition  of  suffering  certain 
punishment,  the  endurance  of  the  punishment  fulfils  the 
condition,  and  restores  his  competency,  (e)  Before  the 
abolition  of  benefit  of  clergy,  the  allowance  of  clergy  in 
clergyable  felonies,  and  the  endurance  of  the  mitigated 
punishment,  restored  the  offender  to  competency.  The 
statute  7  and  8  Geo.  4.  c.  28.  abolishing  the  benefit  of 
clergy,  and  affixing  punishments  directly  to  the  offences, 
was  probably  intended  to  have  the  same  effect;  but, 
as  doubts  were  entertained  whether  it  had  distinctly 
accomplished  the  object,  the  9  Geo.  4.  c.  32.  s.  3.  enacts, 
"  that  where  any  offender  hath  been,  or  shall  be,  con- 
victed of  any  felony  not  punishable  with  death,  and  hath 
endured,  or  shall  endure,  the  punishment  to  which  such 
offender  hath  been,  or  shall  be,  adjudged  for  the  same; 
the  punishment  so  endured  ha^h,  and   shall   have,  the 

(e)  2  Hale,  27S. 
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like  effects  and  consequences  as  a  pardon  under  the  Great 
Seal,  as  to  the  felony  whereof  the  offender  was  so 
convicted."  And  by  s.  4.  in  all  cases  of  misdemeanor, 
except  perjury  and  subornation  of  perjury,  the  offender  is 
restored  to  competency  after  enduring  his  punishment. 
The  incompetency  of  offenders  now,  therefore,  after  the 
punishment  of  every  kind  of  offence  except  perjury  and 
subornation  of  perjury,  is  removed  ;  but  it  remains  until 
the  punishment  is  suffered,  or  a  pardon  granted  under  the 

§reat  seal.     And  a  convict,  having  received  judgment  of 
eath,  is  an  incompetent  witness,  though  he  produce  a 
pardon  under  the  sign  manual ;  for  nothing  but  a  pardon 
under  the  great  seal  will  restore  him.  (jf) 
Excommunica-        It  was  formerly  thought  that  excommunication  ren- 
iion  does  not      dered  a  party  incompetent;  but  this  notion  has  been  done 
incapacitate.      awav  by  a  statute  which  removes  all  civil  disabilities  from 

{>ersons  suffering  under  ecclesiastical  censures,  (g)  Out- 
awry,  on  civil  process,  is  no  bar  to  the  reception  of  a 
witness ;  (A)  but  outlawry  on  an  indictment  for  treason 
or  felony,  operates  while  unreversed  as  a  conviction,  and, 
consequently,  while  it  continues  in  force,  disqualifies  like 
a  conviction  on  which  the  party  has  not  endured  the 
sentence. (i)  The  idea,  which  once  prevailed,  that 
incompetency  followed  the  infliction  of  the  pillory  as  a 
punishment  is  now  exploded.  (J) 
Mode  of  showing  The  only  mode  of  showing  that  a  person  called  as  a 
that  a  witness  is  witness  is  incompetent  by  reason  of  infamy  is.  by  produc- 

uicompetent  by   •  j     r  •   1'  j    •    j  x  3    r 

reason  of  infamy.  ing  a  record  ot  a  conviction  and  judgment,  and  proving 
his  identity  with  the  party  convicted.  (A)  The  convic- 
tion without  the  judgment  will  not  suffice,  as  judgment 
might  have  been  arrested ;  (/)  and  the  record  will  not  be 
complete  without  a  caption,  (m)  An  admission  by  the 
party  himself  that  he  has  been  convicted  will  not  suffice 
without  the  record  ;  (w)  and  a  fortiori  no  admission  that 
he  has  committed  a  crime  of  which  he  has  not  been  con- 
victed, even  perjury,  will  prevent  him  from  being  a 
competent  witness,  (o) 

4.  The  fourth  class  of  persons  incompetent  as  witnesses 
are  rendered  so  by  relationship  to  the  prisoner,  or  by 
interest  in  the  result  of  the  cause. 


(/)  The  King  v.  Gully,  1  Leach,  115. 
(g)   53  Geo.  3.  c.  127.  s.  3.  (A)  Co.  Lit.  6  (b.) 

'i )    Collier's  case,  Sir  T.  Raym.  369. 

j)   Bull.  N.  P.  292.  (k)  Id.  ibid.  (/)  Gilb.  Ev.  128,  9. 

^m)  Cooke  v.  Maxwell,  2  Stark.  N.  P.  C.  183.  (n)  8  East.  R.  78. 
(o)  The  King  v.  Teal,  11  East,  309;  Rands  v.  Thomas,  5  M. 
id  S.  344. 
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The  instances  of  incompetency  under  this  head  are  very  Husband  and 
few  in  criminal  cases;  indeed,  both  in  criminal  and  civil  ***** 
cases  there  is  only  one  relationship  which  disqualifies, 
that  of  husband  and  wife.  In  no  cases,  except  those 
where  the  husband  or  wife  complains  of  any  injury 
directly  inflicted  by  the  one  or  the  other,  can  either  party 
in  this  connection  give  evidence  for  or  against  the  other. 
They  cannot  be  witnesses  for  each  other,  because  their 
interests  are  supposed  to  be  the  same  ;  nor  can  they  be 
either  required  or  allowed  to  give  adverse  testimony,  on' 
account  of  the  respect  which  tne  law  has  for  the  sacred- 
ness  of  the  marriage  tie,  and  the  comfort  aud  security  of 
domestic  life ;  and  so  strenuously  has  this  policy  been 
sustained,  that  Lord  Hardwicke,  in  a  civil  case,  refused 
to  permit  a  wife  to  give  evidence  for  her  husband,  though 
the  other  party  consented,  (p)  And  on  a  trial  of  several 
for  a  conspiracy,  it  was  holden  that  the  wife  of  one  of 
the  defendants  could  not  be  a  witness  for  the  others,  as 
their  acquittal  might  incidentally  procure  the  discharge  of 
her  husband,  (q) 

In  cases  of  personal  violence  or  wrong,  however,  from 
necessity,  the  wife  may  be  a  competent  witness  against 
the  husband,  and  the  husband  against  the  wife ;  and, 
therefore,  the  wife  has  been  admitted  to  give  evidence 
against  her  husband,  on  a  charge  against  him  for  attempt- 
ing to  poison  her,(r)  or  for  assaulting  her; (s)  or  on  any 
other  charge  affecting  her  liberty  and  person,  (t)  On  a 
charge  of  conspiracy  to  effect  the  marriage  of  a  minor  by 
unlawful  means,  the  lady,  even  though  lawfully  married, 
is  a  witness  against  her  husband  ;(w)  though  a  husband  has 
been  rejected  by  Lord  Tenterden  on  an  indictment  for 
conspiring  to  effect  his  marriage ;  and  it  seems  that 
wherever  the  one  party  would  be  a  witness  against  the 
other,  that  party  is  competent  for  the  other,  (v) 

No  other  tie,  except  that  of  marriage,  nor  any  relation-  other  relations 
ship,  however  near,  disqualifies  a  witness.     A  parent  may  competent. 
be  a  witness  for  a  child,  brothers  and  sisters  for  each 
other,  and  parties  who  have  cohabited  for  however  long  a 
time  without  marriage ;  and  each  of  these  may  be  com- 


(p)  Cases,  Temp.  Hard.  264. 

Xq)  The  King  v.  Lockyer  and  others,  5  Esp.  N.  P.  C.  107. 


I 


r)  The  King  v.  Whitehouse,  2  Russ.  C.  and  M.  606. 


Bull.  N.  P.  187. 
J)  Per  Hullock,  B.  in  the  King  v.  Wakefield,  2  Russ.  C.  and  M. 

607. 

(w)  The  King  v.  Wakefield,  2  Russ.  C.  and  M.  605. 

(»)  See  the  King  v.  Serjeant,  1  Ry.  and  Mo.*354,  where'  the  hus- 
band was  rejected. 
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Witoestet  in- 
competent on 
the  ground  of 
interest. 


ProYitione  of 
9  Geo.  4.8.82. 
as  to  compe- 
tency in  ease  of 
forgery. 


palled  to  give  eyidence  against  the  party  to  whom  b$  or 
sh?  is  related*  Where!  ^ovpever,  a  woman  bad  always 
passed  as  the  wife  of  the  prisoner,  and  had  been  ^Q 
alluded  to  by  him  during  his  trial,  Lord  Kenyon  refused 
tp  allow  her  being  examined  on  her  proposing  to  be  sworn, 
and  denying  the  marriage,  (w) 

The  pbjection  on  the  ground  of  interest  in  the  result, 
wfyiph  in  civil  cases  has  caused  frequent  discussion,  and 
given  rise  to  many  distinctions,  can  rarely  arise  in 
criminal  prosecutions.  As  the  proceedings  are  carried  W 
in  the  name  of  the  crown,  and  are  assumed  to  be  for  t^e 
sake  pf  public  justice,  the  party  aggrieved,  or  prosecutor, 
is  a  competent  witness  in  support  of  the  charge,  and,  Qf 
course,  his  wife  may  also  be  q.  witness*  In  the  eye  of  the 
law,  the  prosecutor  has  np  direct  interest  in.  the  result, 
for  he  is  not  liable  to  costs  if  the  prisoner  is  acquitted 5 
except,  pn  $  certificate  that  a  prosecution  fqr  the  non- 
repair of  a  road  or  bridge  is  vexatious ;  nor  does  his 
right  tp  receive  costs,  where  the  court  may  grant  them, 
depend  on  a  conviction.  And  even  the  prosecutor  of  an 
indictment,  for  an  omission  to  repair,  is  not  disqualified 
by  his  contingent  right  to  receive  costs  on  a  certificate, 
qr  by  his  possible  liability  to  pay  them,  (x)  In  case  of 
larceny,  the  party  whose  goods  were  stolen  is  competent, 
tb<Wgh  the  restitution  of  his  goods  may  depend  on  the 
result  of  the  trial;  but  this,  perhaps,  arises  from  the 
particular  wording  of  the  statute,  by  which  restitution  is 
given  ;(y)  for  it  has  been  doubted  whether  the  party 
Aggrieved  is  a  competent  witness  on  the  trial  of  an  indict- 
mpnt  for  forcible  entry  on  the  statute;  because,  on 
conviction,  he  is  entitled  to  be  restored  to  the  premises 
from  which  he  has  been  ejected,  (z) 

Until  lately,  by  a  strange  anomaly  of  the  law  in  cases 
of  forgery,  the  party  by  whom  the  instrument  charged  as 
a  forgery,  purported  to  be  executed  or  signed,  was  not  com- 
petent to  deny  its  genuineness  on  oath  ;  so  that  the  most 
satisfactory  proof  was  excluded ;  but  now,  by  9  Geo.  4. 
c.  32.  s.  2.  it  is  enacted,  "  that  on  any  prosecution  by  in- 
dictment or  information,  either  at  common  law  or  by  virtue 
of  any  statute,  against  any  person  for  forging  any  deed, 
writing,  instrument,  or  other  matter  whatsoever  \  or  for 
uttering  or  disposing  of  any  deed,  writing,  matter,  or 


w)  Per  Richards,  C.  B.  1  Price,  83. 
x)  The  King  v.  Hammersmith,  1  Stark.  N.  P.  C.  337. 
)  21  Hen.  8.  c.  11.  , 

>  Thfi  King  y.  fceavan,  1  By.  and  Mo.  N.  P.  C.  248.   See  ante, 
p.  839. 
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thing  whatsoever,  knowing  the  same  to  be  forged;  or  for 
being  accessory,  before  or  after  the  fact,  to  any  such 
offence,  if  the  same  be  a  felony ;  or  for  aiding,  abetting, 
or  counselling  the  commission  of  any  such  offence,  if  the 
same  be  a  misdemeanor ;  no  person  shall  be  deemed  to  be 
an  incompetent  witness  in  support  of  any  such  prosecution 
by  reason  of  any  interest  which  such  person  may  have,  or 
may  be  supposed  to  have,  in  respect  of  such  deed,  writing, 
instrument,  or  other  matter/'  So  that  this  anomaly  is  now 
completely  done  away. 

A  party  who  will  be  entitled  to  a  reward  on  conviction,  Party  entitled  to 
whether  given  by  statute,  or  offered  by  proclamation,  or  * reward- 
by  a  private  individual,  is  a  competent  witness,  (a)  And  a 
man  will  not  be  disqualified  by  having  laid  a  wager  on  the 
result  of  the  trial,  (b)  though  in  each  case,  and  especially 
in  the  last,  the  credit  of  the  witness  will  be  materially 
fthaken. 

Accomplices,  though  they  are  brought  in  custody,  and  Accomplices 
give  their  evidence  under  the  expectation  of  a  pardon,  are  comPctent« 
competent  witnesses.  The  usual  mode  of  admitting  them 
to  give  evidence  is  on  the  motion  of  counsel,  who  having 
read  the  depositions,  takes  on  himself  the  responsibility 
of  stating  that,  in  his  judgment,  the  testimony  of  the  ac- 
complice is  necessary  to  the  ends  of  justice.  But  it  is  no 
objection  to  the  evidence  of  an  accomplice  that  he  has 
been  irregularly  and  improperly  taken  before  the  grand 
jury,  (c)  Indeed,  the  implied  condition  of  pardon  under 
which  an  accomplice  makes  his  disclosure  is,  not  that  the 
prisoner  shall  be  convicted,  but  that  he  shall  give  a 
candid  and  fair  account  of  the  transaction ;  where  he 
does  this,  to  the  satisfaction'of  the  Court,  he  will  receive 
his  pardon,  though  there  should  be  an  acquittal;  and  on 
the  other  hand,  if  he  obstinately  prevaricates,  he  may  be 
ordered  into  custody,  indicted,  tried,  and  punished. 

In  general,  one  of  several  defendants  standing  jointly  Parties  jointly 
indicted,  is  not  a  competent  witness  for  his  fellows  ;  nor  ""Kcted. 
though  he  has  suffered  judgment  by  default  before  their 
trial,  (d)  But  where  there  is  no  case  for  the  jury  against 
one  party,  the  Court  may,  in  its  discretion,  allow  of  his 
acquittal  in  any  stage  of  the  cause,  before  the  reply,  in 
order  that  he  may  be  examined  as  a  witness ;  (e)  but  he 


(«)  The  case  of  the  Rioters,  1  Leach,  314,  in  note. 
(J>)  The  King  v.  Fox,  1  Stra.  594. 

(c)  The  King  v.  Dr.  Dodd,  1  Leach,  184. 

(d)  The  King  v.  Lafone  and  others,  5  Esp.  N.  P.  C.  155. 

(e)  Hawk.  B.  2.  c.  46.  s.  98. 
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is  not  entitled  to  demand  an  acquittal  until  all  the  other 
evidence  for  the  defendants  is  concluded,  (f)  And  the 
counsel  for  the  prosecution  is  entitled  before  he  opens 
his  case,  to  obtain  from  the  jury  an  acquittal  of  any  of 
the  defendants  against  whom  he  declines  to  offer  evidence, 
proposing  to  examine  them  as  witnesses.  It  is  no  ob- 
jection to  a  witness  offered  for  the  defence  that  he  is 
himself  charged  with  a  participation  in  the  crime,  if  he 
be  not  included  in  the  same  indictment;  and,  therefore, 
where  three  persons  were  severally  indicted  (as  they  must 
be)  for  perjury  alleged  to  be  committed  in  the  same  de- 
position, the  two  who  were  not  yet  tried,  but  had  pleaded, 
were  held  good  witnesses  on  the  first  trial  for  the  defend- 
ant, however  strong  their  bias,  having  no  legal  interest  in 
the  issue. (g) 
PariUiionen.  The  parishioners  or  inhabitants  of  parishes,  townships, 

and  other  places,  were  formerly  not  admissible  witnesses 
to  prove  the  commission  of  such  offences  within  their 
parishes,  for  which  pecuniary  penalties  were  inflicted,  ap- 
plicable to  the  use  of  their  poor. 

But  it  was  provided  by  27  Geo.  3.  c.  29.  that  the  u  in- 
habitants of  every  parish  should  be  deemed  competent  wit- 
nesses, for  the  purpose  of  proving  the  commission  of  any 
offence,  within  the  limits  of  their  parish,  notwithstanding 
the  penalty  incurred  by  such  offence,  or  any  part  thereof, 
may  be  given  to  the  poor  of  such  parish,  or  otherwise  for 
the  benefit  or  use  or  in  aid  or  exoneration  of  such  parish ; 
so  as  the  penalty  to  be  recovered  shall  not  exceed  the  sum  of 
20/."  And  this  exception  to  the  general  rule  of  incom- 
petency from  interest,  has  been  further  extended  by  a  still 
more  recent  statute,  (A)  which  enacts,  that  "  no  inhabitant 
or  person  rated,  or  liable  to  be  rated  to  any  rates,  or  cesses 
of  any  district,  parish,  township,  or  hamlet,  or  wholly,  or  in 

Eart,  maintained  or  supported  thereby,  or  executing  or 
olding  any  office  thereof  or  therein,  shall  before  any 
court  or  persons  whatsoever,  be  deemed  and  taken  to  be,  by 
reason  thereof,  an  incompetent  witness  for  or  against  such 
district,  parish,  &c.  in  any  matter  relating  to  such  rates  or 
cesses;  or  to  the  boundary  between  such  district,  Sec.  and 
any  adjoining  district,  &c;  or  to  any  order  of  removal  to  or 
from  such  district,  &c.  or  the  settlement  of  any  pauper  in 
such  district,  &c. ;  or  touching  any  bastards  chargeable2 
or  likely  so  to  be,  to  such  district,  &c. ;  or  the  recovery  of 

(/)  Emmett  v.  Butler>  7  Taunt.  607 ;  Wright  v.  Palin,  1  Ry.  and. 
Mo.  N.  P.  C.  128. 

(gO  1  Hale,  305.  (£)  54  Geo.  3.  c.  *0Z. 
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any  sums  for  the  charge  or  maintenance  of  such  bastards ; 
or  the  election  or  appointment  of  any  officer  or  officers ; 
or  the  allowance  of  accounts  of  any  officer  of  such 
district. 

On  an  indictment  against  private  persons  or  corporate  inhabitant*  of 
bodies  for  the  non-repair  of  bridges,  inhabitants  of  the  cootie*, 
county  are  made  competent  witnesses  for  the  prosecution 
by  statute ;  (i)  and  before  the  statute  it  seems  to  be 
thought  that  they  were  admissible.  (J)  But  in  prosecutions 
against  a  parish  or  a  county,  the  inhabitants  of  either  are 
not  competent  witnesses  for  the  defendants,  being,  in 
fact,  themselves  indicted,  (k) 

§  12.      OF    CALLING    AND    EXAMINING   WITNESSES. 

In  cases  of  importance  it  is  frequently  requested  by  Witnesses  de- 
one  party  at  the  commencement  of  the  trial,  that  the  *ired  t0  witb~ 
witnesses  may  withdraw,  in  order  that  they  may  not  hear  draw* 
the  examination  of  each  other,  or  the  speeches  of  counsel. 
This  request  is  always  complied  with ;  and  is  generally 
accompanied  by  an  intimation  from  the  Court,  that  if  any 
witnesses  remain,  in  disobedience  of  its  order,  they  will 
not  be  admitted  to  give  evidence.     It  seems,  however, 
very  questionable  whether  the  Court  could  so  far  act  on 
this  order  as  to  refuse  to  examine  a  witness  who  should 
remain;  for  it  is  difficult  to  show  by  what  authority  a 
Court  can  introduce  a  new  kind  of  disability  to  the  pre- 
judice of  a  party  who  may  not  be  implicated  in  the  con- 
duct which  is  made  to  deprive  him  of  testimony  to  which 
he  is  otherwise  by  law  entitled  ;   and  the  consequence  of 
holding  such   disability   absolute   would   be    to  enable 
reluctant  witnesses  to    avoid  the   necessity    of   giving 
evidence,  by   disobeying  the  order  of  the   Court,    ana 
causing  that  disobedience  to  be  intimated  to  the  party 
against  whom  they  are  necessarily  called,  but  whom  they 
wish  to  favour.     At  all  events,  the  refusal  must  be  a  mere 
act  of  discretion  in  the  Court,  and  cannot  be  required  aa 
matter  of  right  by  the  opposing  counsel.      By  the  uniform 
practice  of  all  courts,  the  attornies  on  both  sides,  whose 
presence  is  necessary  to  the  conduct  of  the  case,  are  ex- 
cepted from  the  general  order ;  and  it  is  usual  and  reason- 
able to  extend  the  same  indulgence  to  witnesses  who  are 
merely  to  prove  matters  of  form,  to  medical  witnesses,  and 
to  witnesses  to  character. 


{i)    1  Ann.  stat.  1.  c.  18.  s.  13. 

lj)  The  King  v.  Carpenter,  2  Shaw,  47„ 

(k)  1  Phil  Ev.  126. 
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Whether  the  privilege  is  confined  to  matters  communicated 
in  reference  to  a  suit  or  prosecution  anticipated  or  pending, 
or  extended  to  all  matters  communicated  to  him  as  an 
attorney,  is  not  yet  settled,  (a)  In  all  cases,  the  privilege 
is  not  that  of  the  witness,  but  of  his  client ;  and  he  may  be 
stopped,  though  he  should  make  no  objection  to  answer,  (b) 
But  if  the  client  himself  examine  his  attorney  as  to  a  mat- 
ter which  has  been  the  subject  of  confidential  communica- 
tion, he  waives  the  privilege,  and  opens  all  communica- 
tions on  that  subject  to  the  cross-examining  counsel,  (c) 
What  question  A  witness  is  privileged  from  answering  all  ques- 
a  witness  h  per-  tions,  the  answers  to  which  would  tend  to  expose  him 
leged  from""  t°  punishment ;  and,  therefore,  a  surgeon  has  been  holden 
answering.  privileged  to  refuse  giving  evidence  of  a  duel  at  which  hie 
attended  professionally  to  assist  one  of  the  parties  in  case 
of  a  wound,  by  which  he  became  implicated  in  the  trans- 
action.^) And  a  witness  is  further  privileged  from 
answering  any  questions  which  may  produce  answers  de-' 
grading  to  his  character,  (e)  But  such  questions  may  be 
asked  if  they  do  not  include  matter  which  must  be  evi- 
denced by  a  record,^)  though  the  inquiry  ought  not  to  be 
pursued  after  the  witness  has  once  objected;  and  Lord 
Tenterden  has  recently  refused  to  permit  counsel  to  com- 
ment on  the  refusal  of  a  witness  to  answer  as  if  it  implied  an 
admission  of  the  charge,  (g)  If  the  witness  chooses  to 
answer,  unless  the  matter  directly  relates  to  the  subject  of 
the  trial,  the  party  asking  the  question  is  bound  by  his 
answer,  and  cannot  give  evidence  to  contradict  him  on 
the  collateral  issue,  which  he  or  those  who  call  him  may 
not  be  prepared  to  determine. 

A  witness  is  never  privileged  from  answering  any  ques- 
tion because  it  will  tend  to  establish  that  he  owes  a  debt, 
or  subject  him  to  a  civil  action.  (A)  But  this  rule  does  not 
compel  a  person  who  is  a  party  in  a  case,  as  a  rated  inha- 
bitant of  an  appellant  or  respondent  parish,  to  give  evi- 
dence against  a  body  of  which  he  is  a  member,  (t) 
Examination  in      On  the  Examination  in  chief,  counsel  are  not  in  general 

chief.  - 

(a)  In  favour  of  the  extension;  see  Cromark  v.  Heathcote,  2  Brod. 
andBing.  4;  Brand  v.  Ackermann,  5  Esp.  R.  180;  Robsonv.  Kemp, 
id.  52 ;  Walker  v.  Wildman,  6  Mod.  47;  for  the  restriction,  see  Wil- 
liams v.  Mundie,  1  Ry.  and  Mo.  N.  P.C.  34. 

(b)  Wilson  v.  Rastal,  4  T.R.  759. 

( c)  Vaillant  v.  Dodemead,  2  Atk.  524. 

Id)  Phil.  Ev.  262.  (e)  Roscoe  on  Ev.  77. 

If)  The  King  v.  Edwards,  4  T.  R.  440. 

(g)  MS.  and  see  2  Stark.  157. 

(A)  46  Geo.  3.  c.  37. 

(0   The  King  v.  Woburn,  10  East,  R.  398. 
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permitted  to  ask  leading  questions,  that  is,  questions 
which,  in  their  terms,  suggest  the  answers.  But  where  a 
witness  is  obviously  hostile,  the  Court  may,  in  their  dis- 
cretion, allow  the  examination  in  chief  to  assume  the  form 
of  a  cross-examination,  and  permit  the  witness  to  be 
severely  pressed  with  direct  questions  on  points  upon 
which  he  seems  inclined  to  palter.  (J)  It  is  usual  also,  for 
convenience  sake,  to  allow  introductory  questions  in  all 
cases  to  be  put  in  a  leading  form ;  and  where  the  matter  is 
really  not  essential,  or  disputable,  an  objection  to  such 
questions  ought  to  be  discouraged  as  vexatious.  A  counsel 
should  also,  except  in  peculiar  cases,  be  permitted  to  lead 
to  the  matter  as  to  which  he  is  instructed  to  examine, 
though  not  to  the  answer;  or  otherwise  the  time  of  the 
Court  may  be  occupied  with  hearing  wholly  irrevelant  facts 
and  conversations.  On  this  subject,  it  is  impossible  to  lay 
down  any  general  rule  ;  on  the  one  hand,  any  attempt  to 
suggest  the  answer,  where  that  answer  is  material,  ought 
to  be  vigilantly  repressed;  but,  on  the  other  hand,  objec- 
tions to  questions  which  merely  tend  to  confine  the  wit- 
ness to  the  subject  matter  of  inquiry,  or  which  even  lead 
him  as  to  introductory  matters,  should  be  repressed  by  the 
Court  as  tending  to  introduce  perpetual  discussions,  to 
waste  the  time  of  the  public,  and  distract  the  attention  of 
the  jury.  A  witness  may  refresh  his  memory  by  looking 
at  any  memorandum  made  by  himself,  or  under  his  direc- 
tion, at  or  near  the  time  of  the  transaction ;  but  not  by 
looking  at  a  copy  of  such  entry  made  by  himself  at  a  sub- 
sequent period. 

On   cross-examination,  a  much   greater  latitude  is  al-  Cross-examiha- 
lowed;  leading  questions  may  be  asked;  but  the  witness tlon# 
must  not,  even  when  cross-examined,  be  supplied  with 
the  very  words  he  is  desired  to  echo,  (k) 

Where  it  is  proposed  to  contradict  a  witness  by  some- 
thing which  he  has  written,  he  may  not  be  cross-examined 
as  to  the  contents  of  the  paper,  but  the  paper  itself  must 
be  shown  to  him,  and,  on  his  admitting  the  handwriting, 
read  as  the  evidence  of  the  cross-examining  party,  either 
at  that  time,  or  when  he  calls  his  witnesses — a  rule  laid 
down  in  the  case  of  the  late  Queen,  which  has  greatly 
narrowed  the  use  of  this  means  of  shaking  a  witness's 
credit.  (/)     To  whatever  point  a  witness  may  be  called, 

[ ;)  Clarke  v.  JefFery,  1  Ry.  and  Mo.  N.  P.  C.  126. 
yk)  The  King  v.  Hardy,  24  How.  St.  Tr.  755. 
v/ )  2  Brod.  and  Bing.  219. 
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even  if  he  be  merely  sworn  and  not  examined  in  chief,  he 
is  open  to  cross-examination  as  to  every  matter  relative  to 
the  cause,  (m)  To  try  his  memory  or  bis  credit,  he  may  be 
asked  as  to  a  former  account  verbally  given  by  him  of  the 
transaction ;  and  hypothetical  questions  may  be  put  to 
show  the  value  of  any  judgment  ne  has  given ;  but  it  sdltist 
not  be  assumed  that  he  said  on  his  examination  in  chief 
what  he  did  not  say,  nor  must  any  thing  be  suggested  as 
a  fact  proved  which  is  not  in  proof,  (w)  The  restriction 
by  which  the  prisoner's  counsel,  in  cases  of  felony,  is  pre- 
vented from  addressing  the  jury,  has  introduced  a  latitude 
of  cross-examination,  which  would  perhaps  hardly  have 
been  admitted,  if  it  were  not  often  the  only  mode  of  sug- 
gesting an  important  view  of  the  case  to  the  minds  of  the 

Jury- 

r«- examination.  After  the  cross-examination  is  finished,  the  counsel 
by  whom  the  witness  was  called  is  entitled  to  re-examine, 
for  the  purpose  of  explaining  any  matter  into  which  con- 
fusion may  have  been  introduced  by  the  questions  of  his 
adversary ;  but  he  can  only  put  questions  on  matters 
touched  on  or  referred  to  in  the  cross-examination.  Where, 
however,  any  new  matter  occurs  to  him  as  important,  he 
may  request  the  Court  to  examine  respecting  it,  or  allow 
him  to  do  so ;  and  this  indulgence,  if  properly  asked,  is 
always  granted.  When  the  questions  are  put  by  ike 
Court,  it  is,  of  course,  for  the  Court  also  to  put  any  ques- 
tions suggested  on  the  new  matter  by  the  other  side ;  and 
when  the  examining  counsel  puts  them,  his  adversary  has, 
of  course,  the  right  of  cross-examining  upon  them. 
Examination  by  When  the  examinations  of  each  witness  by  counsel  are 
the  Court.  concluded,  any  of  the  justices  may  put  such  questions  as 
occur  to  them  to  be  fitting  for  the  further  elucidation  of 
the  matter  in  issue ;  and,  for  this  purpose,  the  Court 
may  recall  a  witness  at  any  stage  of  the  inquiry. 

§13.    OF    THE    DEFENCE,    REPLY,   AND    SUMMING    UP. 

Office  of  counsel      When  the  case  for  the  prosecution  is  closed,  the  chafr- 

for  a  prisoner,    man,  in  all  cases  where  tne  prisoner  has  no  counsel,  and 

in  cases  of  felony,  though  he  has  counsel,  asks  him  what 

he  has  to  say  in  answer  to  the  charge.   In  cases  of  felony, 

the  prisoner's  counsel  has  never  a  right  to  address  the 

objections  ad-    jwv  on  the  merits  of  the  case;  but  he  may  now  submit  to 

dtessed  to  the     the  bench  any  point  of  law  arising  on  the  evidence,  or 


(m)  Phillips  v.  Earner,  1  Esp.  N.  P.  C.  356. 
(»)  1  Stark.  Ev.  133. 


defence,  Sat.  388 

way  absolute  deficiency  of  proof  as  to  a  part  of  the  court  on  the 
charge  which  may  entitle  his  client  to  an  acquittal.  Thus,  pnwecator'i 
he  may  submit  that  there  is  no  evidence  of  any  part  of CMe# 
the  offence  occurring  within  the  county  where  the  trial  is 
had ;  that  there  is  a  substantial  variance  between  some 
material  allegation  and  the  proof  offered  to  support  it; 
that  the  offence,  supposing  the  evidence  to  be  credible, 
does  not  amount  in  law  to  that  which  is  charged,  as  that 
an  appropriation  charged  as  a  larceny  is  a  mere  breach  of 
trust,  or  an  embezzlement;  for  these  are  matters  which 
shew  that  the  prisoner  ought  not  to  be  put  on  his  defence. 
He  may  sometimes  submit  that  there  is  nothing  for  the 
jury  to  consider,  as  when  the  charge  is  not  brought  home 
to  nis  client  at  all ;  and  if  the  bench  think  so,  they  will 
direct  an  acquittal ;  but  counsel  will  not  be  permitted  to 
argue  on  the  slightness  of  the  evidence  where  there  is  any 
applicable  to  the  prisoner,  or  to  discuss  questions  which 
are  properly  for  the  jury,  as  questions  of  knowledge  and 
intention.  Where  an  objection  is  taken  which  the  bench 
do  not  immediately  overrule,  the  counsel  for  the  prisoner 
are  first  heard  in  its  support ;  the  counsel  for  the  prosecu- 
tion then  give  their  answer  to  it  seriatim;  and  the 
leading  counsel  for  the  prisoner  (if  he  has  more  than 
one)  replies ;  after  which  the  justices  deliberate,  and  the 
chairman  collects  their  votes,  and  announces  their  deci- 
sion. Where  the  objection  relates  to  the  absence  of 
some  formal  proof,  which  can  be  immediately  supplied, 
the  Court  always  allows  such  proof  to  be  given,  for  it  will 
not  permit  justice  to  be  defeated  by  a  mere  accidental 
omission  of  counsel.  When  the  bench  has  decided  that 
the  case  for  the  prosecution  has  failed  in  point  of  law, 
the  chairman  ought  not  to  recommend  but  to  direct  the 
jury  to  acquit,  and  the  officer  ought  immediately  to  take 
ana  record  the  verdict,  (o) 

Where  a  case  is  found  sufficient  to  be  submitted  to  the  Addrew  of  pri- 

■orrer. 

(o)  An  attempt  to  explain  a  legal  objection  to  a  jury,  or  an 
address  which  seems,  in  such  a  case,  to  leave  any  thing  to  them, 
can  only  produce  confusion  and  delay.  In  fact,  as  the  prosecution 
has,  in  point  of  law,  failed,  there  is  nothing  for  them  to  consider, 
the  party  accused  being,  in  point  of  law,  entitled  to  an  acquittal. 
The  course,  therefore,  invariably  adopted  at  the  Nisi  Prius  sittings 
of  the  Court  of  King's  Bench  may  be  safely  adopted  at  sessions. 
The  Chief  Justice,  on  acceding  to  an  objection,  merely  says  to  the 
jury,  "  Gentleman,  I  am  of  opinion  that,  in  point  of  law,  the  case 
has  failed,  and  therefore  you  will  say  that  the  defendant  is  not 
guilty ; "  on  which  the  officer  immediately  says,  "  Gentlemen,  you 
say  the  defendant  is  not  guilty ;"  to  which,  of  course,  they  assent, 
and  the  verdict  is  recorded. 


Evidence  in 
answer  to  the 
charge. 
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jury,  the  prisoner,  in  case  of  felony,  and  the  defendant, 
or  his  leading  counsel,  in  case  of  misdemeanor,  is  entitled 
to  address  them.  Where  the  party  accused  is  obliged  to 
defend  himself,  any  statement  which  he  may  make  ought 
to  be  most  patiently  and  attentively  heard,  considering 
the  great  disadvantages  under  which  he  labours ;  ana 
although  it  is  not  made  on  oath,  and  not  supported  by 
proof,  still  if  it  carries  with  it  the  appearance  01  sincerity, 
and  offers  a  reasonable  explanation  of  the  circumstances 
which  seem  to  bear  against  him,  it  ought  to  be  carefully 
weighed  and  candidly  estimated  by  a  jury. 
Address  of  d«-  In  cases  of  misdemeanor,  the  counsel  for  the  defendant 
fondant's  coon-  jg  at  f^j  uk^y  to  comment  on  the  entire  case  for  the 

prosecution;  and,  if  he  thinks  it  discreet  to  adduce 
evidence,  he  may  open  that  evidence  to  any  extent,  and 
with  any  particulars  which  he  may  think  proper ;  but  he 
must  not  assume  as  proved  that  which  is  not  proved,  nor 
introduce  new  facts,  unless  he  proposes  to  establish  than 
by  witnesses. 

It  is,  of  course,  impossible  to  lay  down  general  rules  for 
the  conduct  of  defences.  They  may  consist  of  evidence 
tending  to  explain  the  circumstances  on  which  a  charge 
mainly  rests ;  or  of  the  evidence  of  witnesses  present  at  a 
transaction  to  contradict  directly  the  statement  of  the 
witnesses  for  the  prosecution  ;  or  of  evidence  tending  to 
shew  that  the  prisoner  could  not  be  guilty  of  the  crime, 
because  he  was  in  another  place  at  the  period  when  it  is 
said  to  have  occurred,  and  which  is  popularly  called  an 
alibi ;  or  of  evidence  calculated  to  shew  that  the  wit- 
nesses for  the  prosecution  are  unworthy  of  credit,  by  con- 
tradicting them  upon  points  of  their  evidence  relative  to 
the  transaction;  or,  lastly,  of  evidence  tending  to  show 
the  improbability  of  the  prisoner's  guilt,  by  proving  that 
he  has  borne  a  character  for  qualities  the  reverse  of 
those  which  would  produce  the  criminality  imputed.  Only 
the  two  last  of  these  grounds  of  defence  require  observa- 
tion here,  because  they  only  involve  questions  of  evidence 
differing  from  those  which  govern  the  proofs  in  support  of 
the  charge. 

1.  As  to  discrediting  witnesses. — It  is  a  general  rule  that 
where  it  is  proposed  to  discredit  a  witness,  by  showing 
that,  on  another  occasion,  he  has  given  a  different  account 
of  the  transaction,  he  must  be  first  cross-examined  as  to 
such  account,  and  the  subject  brought  distinctly  to  his 
memory,  (p)    When  this  is  done,  evidence  of  declarations, 


( p)  The  Queen's  case,  2  Brod.  and  Bing.  311. 
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or  of  acts  inconsistent  with  his  testimony,  on  matters  re* 
levant  to  the  issue,  and  which  he  has  denied,  may  be 
admitted,  (q)  But,  if  he  has  been  asked  whether  he  com- 
mitted a  crime,  or  has  been  in  prison,  or.  of  any  other 
matter  intended  to  affect  his  general  credit,  and  has  de- 
nied the  imputation,  evidence  cannot  be  received  to  shew 
that  his  denial  is  false ;  or  else  the  time  of  the  Court  might 
be  occupied  in  the  trial  of  a  number  of  collateral  circum- 
stances on  which  neither  the  witness  nor  those  who  call 
him  may  be  supposed  ready  to  enter,  (r)  Thus,  where  a 
witness,  on  the  trial  of  his  master  for  felony,  was  asked 
whether  he  had  not  been  charged  with  robbing  the  pri- 
soner and  also  whether  he  had  not  threatened  to  be 
revenged  of  him  and  to  fix  him  in  gaol,  and  denied  both  ; 
on  the  offer  of  evidence  in  contradiction,  it  was  holden 
that  the  answer  as  to  the  charge  of  robbery  against  the 
witness  was  conclusive  ;  but  that  on  the  latter,  as  the 
words  njight  have  reference  to  his  testimony  on  the  pend- 
ing indictment,  evidence  might  be  received  to  shew  that 
the  words  were  spoken  by  the  witness.  (s)  It  is  in  no 
case  allowable  to  adduce  evidence  to  prove  that  the  wit- 
ness is  unworthy  of  credit  because  he  has  been  guilty  of  a 
crime  or  a  number  of  crimes  as  to  which  he  has  not  been  ex- 
amined ;  the  reverse  was  strenuously  contended  for  in  the 
case  of  the  King  v.  Watson,  for  high  treason,  in  reference 
to  Castles,  the  principal  witness  for  the  crown ;  and  the 
judges  then,  without  requiring  the  Attorney-General  to 
reply,  disallowed  the  evidence  as  clearly  inadmissible,  (t) 
The  only  general  evidence  to  discredit  a  witness  allowed  in 
any  case  (except  the  production  of  a  record  of  conviction 
to  disqualify  him  in  point  of  law)  is  that  of  witnesses  who 
state  that  they  would  not  believe  him  on  his  oath.  This  is 
the  simple  answer  which  such  witnesses  can  be  allowed  to 
give  on  examination  in  chief;  but  they  may  be  cross- 
examined  as  to  the  grounds  of  their  opinion,  and,  unless 
they  can  give  some  very  satisfactory  reasons,  little  weight 
will  be  attached  to  such  a  statement.  It  is  obvious  that 
such  an  assertion  is  easily  made  and  hardly  supported.  Its 
admission  seems  inconsistent  with  the  principle,  that  irre- 
levant facts  shall  not  be  allowed  to  heap  infamy  on  a  wit- 
ness, since  such  an  answer  can  only  be  supported  as  the 
result  of  facts  known  to  the  party  who  makes  it ;  and,  in 


■we. 


t 


a)  De  Jailly  v.  Morgan,  2  Esp.  N.  P.  C.  691. 
;r)  The  King  v.  Clarke, 2  Stark.  N.  P.C.  244. 
(*)    The  King  v.  Jewin,  2  Campb.  638. 
(*)  The  King  v.  Watson,  2  Stark.  N.P.  C 150. 
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practice,  judges  are  in  the  habit  of  directing  juries  that  it 
is  worthy  of  very  little  attention. 
Evidence  to  2.  Evidence  to  character. — A  party  accused  is  always 

character  how  permitted  to  call  witnesses,  who  have  been  more  or  lets 
for  admissible.  aCqUainte(i  ^ifa  him,  to  bear  testimony  to  the  character  he 
has  maintained  in  respect  of  the  qualities  which  are  incon- 
sistent with  the  imputed  offence ;  as,  to  his  character  for 
honesty,  on  a  charge  of  stealing ;  to  his  humanity,  on  a 
charge  of  violent  assault;  to  his  loyalty,  on  a  charge  of 
sedition  or  libel.  These  witnesses  will  be  permitted  to 
speak  to  general  character  only,  and  not  to  particular  ac- 
tions ;  but  they  may  be  allowed  to  state  their  peculiar 
means  of  knowledge,  as,  that  the  prisoner  was  in  their 
employ  and  trusted  by  them ;  and  tne  jury  may  draw  the 
inference  of  the  value  of  character  derived  from  such 
sources. 
Effect  of  evi-  As  to  the  effect  of  character,  and  the  manner  in  which 

dence  to  cbarac-  ft  should  be  left  to  the  consideration  of  the  jury,  it  may 
ter*  be  observed,  that  it  is  rather  difficult  to  understand  the 

general  practice  of  some  very  learned  judges  on  the  subject. 
On  this  point,  the  following  observations  recently  pub- 
lished by  a  criminal  lawyer  of  great  experience  and  learn- 
ing, (u)  and  far  removed!  from  the  imputation  of  rashness, 
are  well  worthy  of  the  attention  of  justices  who  may  pre- 
side in  sessions  : — "  It  has  been  usual  to  treat  the  good 
character  of  the  party  accused  as  evidence  to  be  taken 
into  consideration  only  in  doubtful  cases.  Juries  have 
generally  been  told,  that  where  the  facts  proved  are  such 
as  to  satisfy  their  minds  of  the  guilt  of  the  party,  charac- 
ter, however  excellent,  is  no  subject  for  their  considera- 
tion ;  but  when  they  entertain  any  doubt  as  to  the  guilt  of 
the  party,  they  may  properly  turn  their  attention  to  the 
good  character  which  tie  has  received.  It  is,  however,  sub- 
mitted, with  deference,  that  the  good  character  of  the 
party  accused,  satisfactorily  established  by  competent 
witnesses,  is  an  ingredient  which  ought  always  to  bo  sub- 
mitted to  the  consideration  of  the  jury,  together  with  the 
other  facts  and  circumstances  of  the  case.  The  nature  of 
the  charge,  and  the  evidence  by  which  it  is  supported, 
will  often  render  such  ingredient  of  little  or  no  avail ;  but 
the  more  correct  course  seems  to  be,  not,  in  any  case,  to 
withdraw  it  from  consideration,  but  to  leave  the  jury  to 
form  their  conclusion  upon  the  evidence,  whether  an 
individual,  whose  character  was  previously  unblemished, 


(u)  Mr.  Serjeant  Russell,  in  the  last  edition  of  his  work  on  Crimes 
ana  Misdemeanors,  vol.  2.  p.  703,  4. 
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has  or  has  not  committed  the  particular  crime  for  which 
he  is  called  on  to  answer." 

To  these  remarks  we  may  be  permitted  to  add  that, 
according  to  the  language  frequently  adopted  by  judges  in 
their  charges,  it  is  provable  that  character  is,  in  no  case, 
of  any  value.  They  say  that  "  in  a  clear  case  cha- 
racter has  no  weight ;  but  if  the  case  be  doubtful — if  the 
scale  hangs  even — then  the  jury  ought  to  throw  the 
weight  of  character  into  the  scale,  and  allow  it  to  turn 
the  balance  in  the  prisoner's  favour."  But  the  same 
judges  will  tell  juries  "  that,  in  every  doubtful  case,  they 
ought  to  acquit,"  stopping  far  short  of  the  even  balance, 
and  "that  the  prisoner  is  entitled  to  the  benefit  of  any 
reasonable  doubt."  In  clear  cases,  therefore,  the  cha- 
racter is  of  no  avail,  and  in  doubtful  cases  it  is  not 
wanted ;  it  is  neyer  to  be  considered  by  the  jury,  but 
when  the  jury  would  acquit  without  it !  The  sophism  lies 
in  the  absolute  division  of  cases  into  clear  and  doubtful, 
without  considering  character  as  an  ingredient  which  may 
render  that  doubtful  which  would  otherwise  be  clear; 
there  may  certainly  be  cases  so  made  out  that  no  charac- 
ter can  make  them  doubtful;  but  there  may  be  others 
in  which,  evidence  given  against  a  person  without  cha- 
racter would  amount  to  conviction,  in  which  a  high 
character  will  produce  a  reasonable  doubt,  nay,  in  which 
character  will  actually  outweigh  evidence  which  might 
otherwise  appear  conclusive,  ft  is  in  truth  a  fact  varying 
greatly  in  its  own  intrinsic  value  according  to  its  nature ; 
varying  still  more  in  its  relative  value,  according  to  the 
proofs  to  which  it  is  opposed ;  but  always  a  fact,  fit  like 
all  other  facts  proved  in  the  cause,  to  be  weighed  and 
estimated  by  the  jury. 

.When  the  evidence  for  the  party  accused  has  been  closed,  Evidence  in 
the  prosecutor's  counsel  may  offer  any  evidence  in  reply  repl3r' 
which  is  strictly  applicable  to  the  defence,  and  which 
could  form  no  part  of  his  original  case.  Thus  he  may  give 
specific  contradictions  to  the  witnesses  on  their  denials  on 
cross-examination ;  he  may  call  persons  to  swear  that 
they  would  not  believe' the  witnesses  on  their  oaths ;  and 
may  apply  an  answer  to  any  matter  of  excuse  which  the 
prisoner  has  set  up,  and  which  he  could  not  anticipate  ; 
but  he  must  not  make  a  new  case,  or  seek  to  fill  up  the 
chasms  or  supply  the  deficiencies  of  that  oa  which  he 
originally  relied.  In  cases  of  misdemeanor,  where  evi- 
dence is  offered  in  reply,  the  counsel  for  the  defendant 
has  a  right  to  address  the  jury  on  such  evidence,  confin- 
ing his  remarks  to  its  beanngs  and  relations ;  and,  when 
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he  has  finished,  the  counsel  for  the  prosecution  replies 
on  the  entire  case,  and  on  all  the  observations  which  his 
opponent  has  made  in  its  progress. 

In  cases  of  felony,  whether  witnesses  are  called  for  the 
defence  or  not,  the  counsel  for  the  prosecution  never 
replies.  In  cases  of  misdemeanor,  where  witnesses  are 
called  (except  merely  to  character),  he  has  always  a  right  of 
reply,  as  extensive  as  that  which  the  counsel  for  the  plain- 
tiff possesses  in  a  civil  action.  Where  witnesses  are  called 
merely  to  character  a  usage  has  long  prevailed  among 
the  counsel,  in  the  highest  criminal  courts,  of  forbearing 
to  reply ;  and  this  usage,  however  it  originated,  is  now 
so  established  and  acted  on,  that  a  Court  would  be  justi- 
fied in  refusing  to  hear  any  counsel  that  should  insist  on 
replying  on  such  evidence.  But  an  important  rule,  which 
was  promulgated  by  Lord  Kenyon,  has  been  recently 
revived  by  Lord  Tenterden,  by  which  a  reply  is  allowed 
to  a  counsel  for  the  prosecution,  if  the  counsel  for  the 
defendant,  in  his  address  to  the  jury,  states  any  fact,  or 
any  document  which  is  not  already  in  evidence,  although 
he  afterwards  declines  to  prove  the  fact,  or  put  in  the 
writing,  (x)  But  it  would  be  scarcely  fair  to  apply  this 
rule  to  a  statement  made  by  a  defendant  in  person,  and 
unsupported  by  evidence. 

When  the  case  on  both  sides  is  closed,  the  chairman 
sums  up  the  evidence.  He  states  the  substance  of  the 
charge,  divesting  it  of  all  technical  phraseology,  which 
may  encumber  it,  directs  the  attention  of  the  jury  to  the 
precise  issue  they  have  to  try,  and  applies  the  evidence 
to  that  issue.  Having  taken  accurate  notes  of  the  evi- 
dence (which  he  will  find  necessary  in  case  of  felony),  he 
will  either  read  over  the  whole  evidence,  or  state  its  sub- 
stance, as  the  case  may  seem  to  his  judgment  to  require : 

(x)  This  rule  was  revived  in  the  case  of  the  Kingv.  Bignold, 
which  was  an  indictment  for  perjury,  tried  at  the  Nisi  rrius  sittings 
of  the  Court  of  King's  Bench,  in  Westminster,  see  4  D.  and  R.  70. 
The  Solicitor  General  (now  Lord  Chancellor)  was  counsel  for  the  de- 
fendant, and,  in  the  course  of  his  address,  stated  the  contents  of  a 
deed  which  he  intended  to  prove ;  but  afterwards,  on  communica- 
tion with  his  client,  sat  down,  expressing  his  intention  to  call  no 
witnesses.  Mr.  (now  Sir  James)  Scarlett,  for  the  prosecution, 
claimed  a  right  to  reply,  and  mentioned  a  case  before  Lord  Kenyon 
in  which  Mr.  Erskine  claimed  the  right  under  similar  circumstances, 
and  Lord  Kenyon  sustained  it.  Abbott,  L.  C.  J.,  assented  to  the 
principle  as  undoubted,  and  Mr.  Scarlett  shortly  replied,  expressing 
that  he  did  so  in  assertion  of  the  right.  The  defendant  was  con- 
victed, but  judgment  was  afterwards  arrested  for  matter  on  the  record. 
Since  this  case  the  rule  has  always  been  considered  in  the  Court  of 
King's  Bench  as  completely  settled. 
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he  will  always  read  the  whole  if  requested  by  the  jury ; 
but  in  many  cases  this  will  be  found  unnecessary,  and 
will  rather  tend  to  confuse  than  to  assist  them. 

§  14.  OF  THE  DELIBERATION  AND  VERDICT  OF  THE 

JURY. 

When  the  charge  is  concluded,  the  jury  proceed  to  Deliberation  of 
consider  of  their  verdict.     When  they  are  not  able  to  the  jary  on  their 
agree  in  a  convenient  time  on  consultation  in  the  box  they  ver  lc  ' 
retire,  and  a  bailiff  is  sworn  to  keep  them  in  the  following 
terms  : — "  You  shall  keep  this  jury  without  meat,  drink,  Jire, 
or  candle  ;  you  shall  suffer  none  to  speak  to  them,  neither 
shall  you  speak  to  them  yourself,  but  only  to  ask  them  if  they 
are  agreed. — ?So  help  you,  God.19    According  to  the  terms 
of  this  oath  the  jury  are  to  be  kept  together  without  meat, 
drink,  fire,  or  candle,  till  they  are  agreed,  (y)  But  the  rule 
has  been  relaxed  in  modern  times ;  and,  on  special  appli- 
cation, grounded  on  illness,  the  Court  has  allowed  refresh- 
ment to  be  supplied,  so  that  it  is  not  at  the  expense  of  the 
prosecutor  or  defendant,  (z)     And  the  restriction  as  to 
candle  has  been  always  dispensed  with  on  the  retirement 
of  a  j  ury  at  night,  when  they  require  the  inspection  of  docu- 
ments which  have  been  given  in  evidence.     If  the  jury  eat 
without  permission  after  they  leave  the  box,  they  are  fine- 
able  ;  buttheir  breach  of  the  rule  inthis  respect  will  not  avoid 
their  verdict.     If  they  separate  after  they  have  left  the  box, 
it  is  doubtful  whether  they  can  return  any  verdict ;  (a)  but  a 
separation  during  the  trial  is  no  objection  to  their  verdict; 
and  it  is  frequently  agreed  to  in  cases  of  misdemeanors, 
where  the  trial  lasts  more  than  a  single  day,  the  jury  en- 
gaging to  allow  no  one  to  speak  to  them  on  the  subject  of 
the  trial. .  In  cases  of  felony  or  treason,  where  an  adjourn- 
ment is  necessary,  accommodations  are  provided  for  the 
jury  by  the  sheriff,  and  they  remain  together  or  attended 
oy  an  officer,  till  their  verdict  is  given.     But  the  further 
consideration  of  this  subject  is  unnecessary,  as  cases  of 
such  length  scarcely  ever  occur  at  sessions. 

When  the  jury  retire,  they  may  take  with  them  any  papers 
which  have  been  proved  in  the  cause.  If  any  difficulty 
suggests  itself  to  them  in  point  of  law,  they  may  return  into 

(y)  Co.  Lit.  227. 

(%)  Refreshment,  after  a  long  confinement,  was  allowed  at 
Gloucester  Summer  Assizes,  1828,  by  Mr.  Justice  Gazelee,  in  the 
case  of  "  Morris  v.  Davis ;"  and,  ultimately,  being  unable  to  agree, 
the  jury  were  discharged  without  giving  any  verdict? 

(a)  The  King  v.  Kinnear,  1  Chit.  R.  162. 
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court  and  receive  the  assistance  of  the  bench ;  and  if  they 
desire  to  examine  again  any  witness  whp  has  been  called, 
they  may  request  that  he  may  be  called  again  for  their 
satisfaction,  and  the  request  will  be  granted ;  but  they 
can  ask  him  no  question  except  in  open  court,  (b)  If  one 
of  the  juryman  die  before  the  verdict  is  given,  the  sur- 
vivors must  be  discharged,  for  the  eleven  can  return  no 
verdict ;  but  a  new  indictment  may  be  preferred  against 
the  prisoner. 

A  juror  cannot  be  withdrawn  in  case  of  felony,  even 
with  consent  of  the  prisoner.  In  cases  of  misdemeanors 
a  juror  may  be  withdrawn  by  consent  of  the  prosecutor 
and  defendant,  but  not  without  it.  (c)  By  this  course,  one 
of  the  jurors  being  allowed  nominally  to  withdraw,  the 
rest  are  discharged  from  giving  any  verdict.  This  course 
is  sometimes  suggested  by  the  Court,  in  cases  of  a  per- 
sonal kind,  as  assaults,  with  a  view  to  a  reconciliation 
between  the  parties,  or  that  neither  may  have  a  triumph. 

The  jury  having  agreed,  signify  that  they  are  reaay  to 
deliver  their  verdict.  They  may,  as  we  have  already 
seen,  (d)  find  a  prisoner  or  defendant  guilty  on  one  count, 
and  acquit  him  on  others  ;  or  they  may  find  him  guilty  of 
a  part  of  a  count  where  a  substantive  offence  is  charged 
and  proved,  and  acquit  him  of  the  mere  aggravations,  pro- 
vided the  offence  of  which  they  convict  him  is  of  the 
same  kind  with  that  which  the  indictment  sets  forth,  and 
is  included  in  it.  Thus,  on  an  indictment  for  stealing 
from  the  person,  or  in  a  dwelling-house,  they  may  find 
the  prisoner  guilty  of  stealing,  but  not  from  the  person,  or 
not  in  the  dwelling-house;  for  the  lesser  charge  is  included 
in  the  greater,  and  both  are  felonies,  although  subjecting 
the  offender  to  punishments  differing  in  severity.  Thus, 
on  an  assault  with  intent  to  ravish,  they  may  find  the  de- 
fendant guilty  of  a  common  assault,  and  acquit  him  of 
the  intent ;  for  both  are  misdemeanors,  though  the  aggra- 
vated assault  is  punishable  with  hard  labour,  and  the 
common  assault  with  fine  and  imprisonment  only.  But 
they  cannot  find  a  prisoner  guilty  of  a  misdemeanor  on  an 
indictment  for  a  felony ;  nor  of  a  felony  on  an  indictment 
for  a  misdemeanor,  for  the  modes  of  trial  differ,  (e)  If 
they  deliver  a  verdict  which  plainly  amounts  in  law  to  an 
acquittal,  as,  on  an  indictment  for  receiving, — €t  guilty  of 


(b)  2  Hale,  296.  (c)  Carth.  4«4.  (d)  Ante,  SSI. 

(e)  See  ante,  p.  187.  as  to  the  statutable  provision  in  case  a 
larceny  be  proved  on  an  mcftctrrrent  for  obtaining  goods  under  false 
pretences. 
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receiving,  but  not  knowing  the  goods  to  be  stolen;"  on  an  in- 
dictment for  larceny, — "guilty  of  having  the  goods  in  his 
possession,  but  not  of  stealing  them;"  on  an  indictment  for 
an  assault, — u  guilty  of  the  assault,  but  it  was  in  self- 
defence  ;"  the  chairman  should  direct  them  to  acquit ;  but, 
if  their  meanirig  is  expressed  in  doubtful  terms,  he  should 
explain  to  them  exactly  the  points  by  which  their  verdict 
must  be  governed,  and  send  them  back  to  re-consider  it. 

The  jury  have  a  right  to  deliver  a  special  verdict,  that  is,  Special  verdict. 
a  verdict  finding  all  the  facts  specially,  and  leaving  the 
Court  to  give  judgment  according  to  their  legal  effect. 
Such  verdict  must  find  all  the  circumstances  distinctly  as 
facts,  for  the  Court  cannot  supply  any  thing  by  implication 
or  inference.  If  the  circumstances  so  found  do  not  sub* 
stantially  support  the  indictment  (with  the  qualifications 
already  referred  to),  no  judgment  can  be  passed,  although 
they  may  shew  the  prisoner  to  be  guilty  of  a  different 
offence,  (f)  Where  the  judges  of  assize  entertain  doubts 
on  points  of  law  raised  on  behalf  of  a  prisoner,  it  is  usual 
for  them  to  reserve  the  point  for  the  opinion  of  the  twelve 
judges.  But  the  justices  at  sessions  have  no  power  to 
do  so  ;  they  can  only  adjourn  the  session  till  they  have 
themselves  determined  on  the  question;  for  the  judges 
will  take  no  cognizance  of  a  point  reserved  on  an  indict- 
ment at  sessions.  Fortunately,  the  cases  which  usually 
come  before  the  sessions  are  of  a  kind  in  which  substan- 
tial justice  at  least  may  be  attained  without  the  necessity 
of  such  a  reference. 

If  the  jury  have  retired  to  deliberate,  when  they  return  Proceedings  at 
into  court  to  deliver  the  verdict,  their  names  must  be  called  *Jjc  dcU!?J^  °* 
over,  and  all  the  twelve  must  be  within  hearing  when  it  is 
given,  (g)  The  officer  then  in  case  of  felony  desires  the 
prisoner  to  hold  up  his  hand,  and  addresses  the  jury, — 
"  Gentlemen^  are  you  agreed  in  your  verdict ;  how  say  you, 
is  A.  B.  guilty  ofthefelony  whereof  he  stands  indicted,  or  not 
guilty  ?"  The  foreman  delivers  the  verdict  guilty  or  not 
guilty.  It  was  formerly  necessary  in  felonies  to  inquire  as 
to  the  prisoner's  goods,  and  whether  he  fled ;  but  these 
forms  are  now  abolished,  and  the  province  of  the  jury  is 
confined  to  the  simple  issue  of  guilty  or  not  guilty.  (A)  In 
case  of  felony,  this  verdict  can  only  be  received  in  open 
court,  and  in  the  prisoner's  presence,  though  the  Court 
may  be  adjourned  during  the  deliberation,  (i)     In  cases  of 

(J)  2  Stra.  1015.     (g)  The  King  v.  Wooller,  2  Stark.  N.  IP.  C.  1 1 1 . 
(A)  7  and  8  Geo.  4.  c.  28.  s.  5.  (t)  Co.  Lit.  227. 
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misdemeanor,  it  may  be  delivered  elsewhere,  and  is  often 
given  in  the  defendant's  absence,  (j) 

The  verdict  cannot  be  altered  after  it  is  once  recorded ; 
but  it  may  be,  and  often  is,  altered  after  it  has  been  pro- 
nounced, at  the  suggestion  of  the  Court,  where  its  terms 
imply  a  contradiction,  or  are  accompanied  by  something 
which  renders  the  meaning  doubtful;  and  sometimes 
the  jury  are  requested  to  re-consider  it  when  it  is  manifestly 
against  evidence  ;  but  in  these  last  instances,  the  inter- 
ference requires  great  caution,  and  the  jury  may  always 
persist  in  an  absolute  finding;  however  contrary  to  the 
opinion  of  the  Courc.  When  they  have  finally  delivered 
such  verdict  as  in  point  of  law  can  be  received,  the 
officer  proceeds  to  ask  the  same  question  as  to  other  prison- 
ners  (if  there  are  any)  included  in  the  charge ;  and  having 
received  their  answers  in  like  manner,  severally  addresses 
them, — "  Hearken  to  your  verdict,  as  the  Court  records  it ; 
you  say  A.B.  is  guilty,  (for  not  guilty9)  of  the  felony 
whereof  he  stands  indicted;  (and  so  of  the  others,  if  more 
than  one)  that  is  your  verdict,  and  so  you  say  all."  The 
verdict  is,  at  the  same  time,  recorded. 

Jurors  are  not  now  punishable  except  for  gross  acts  of 
misconduct,  as  casting  lots  for  a  verdict,  or  for  actual  cor- 
ruption. Of  the  verdict  itself  they  are  the  sole  and  absolute 
judges ;  if  they  return  it  in  a  legal  form  the  Court  must 
receive  it ;  and  unless  they  are  guilty  of  embracery  or  in- 
decent conduct,  they  can  never  be  questioned  civilly  or 
criminally  on  account  of  their  decision.  The  proceeding 
bv  writ  of  attaint  for  false  verdict  has  long  fallen  into 
disuse,  having  been  stigmatised  by  judges  even  in  very 
early  periods,  as  "violent,  tyrannical,  and  contrary  to  the 
liberty  and  custom  of  the  realm  of  England."  (k)  And  by 
the  recent  act  regulating  the  law  of  juries,  it  is  entirely 
abolished  ;  (/)  but  with  a  proviso,  "  that  every  person  who 
shall  be  guilty  of  the  offence  of  embracery,  and  every 
juror  who  shall  wilfully  or  corruptly  consent  thereto,  shall 
and  may  be  respectively  proceeded  against,  by  indictment 
or  information,  and  punished  by  fine  or  imprisonment,  as 
every  such  person  and  juror  might  be  before  the  passing 
of  this  act."  (rn) 

A  conviction,  however  contrary  to  the  opinion  of  the 
Court  at  sessions,  cannot  be  set  aside ;  for  the  justices 
have  no  power,  like  the  Court  of  King's  Bench,  to  grant 


(?)  5  Burr.  2667. 

(7)  6  Geo.  4.  c,  5Q.  s.  60. 


(A?)  4  Bla.  Com.  361. 
(w)  6  Geo.  4.  c.  50,  s.  61, 
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a  hew  trial  on  the  merits,  or  except  the  trial  has  been  void 
for  irregularity ;  (n)  though  where  the  punishment  is  dis- 
cretionary, they  may  mark  their  opinion  of  the  case  by 
passing  a  nominal  sentence,  or  may  recommend  the  party 
to  the  crown,  through  the  secretary  of  state,  as  a  proper  . 
object  of  pardon.  A  verdict  of  acquittal,  when  returned 
on  a  valid  indictment,  is  always  conclusive,  and  may  be 
pleaded  in  bar  to  any  subsequent  indictment  for  the  same 
charge;  but  it  does  not  prevent  a  party  from being  after- 
wards indicted  on  another  charge  having  reference  to  the 
same  transaction  :  as,  if  a  party  be  acquitted  of  a  felony, 
on  the  ground  that  the  proof  only  sustains  a  charge  of 
misdemeanor,  he  may  afterwards  be  tried  for  the  misde- 
meanor, and  vice  versa.  A  new  trial  of  the  same  indict- 
ment is  never  granted  by  any  Court  after  a  verdict  of 
acauittal.  (o)  Even  on  indictments  for  not  repairing  roads 
ana  bridges,  which  are  substantially  civil  proceedings,  the 
utmost  the  Court  of  King's  Bench  will  do  is  to  suspend 
the  judgment  until  after  the  trial  of  anpther  indictment,  in 
order  to  prevent  the  acquittal  from  being  used  as  conclusive 
evidence  against  the  liability  of  the  parties  acquitted,  (p) 

§15. OF    JUDGMENT    AND    DISCHARGE. 

A  prisoner  found  guilty  by  the  jury,  or  a  defendant, 
if  present  in  court,  is  called  upon  to  say  why  judgment 
should  not  be  passed  upon  him.  He  may  now,  therefore, 
if  any  errors  appear  upon  the  face  of  the  indictment  (for 
to  that  species  of  error  alone  the  privilege  is  confined), 
move  the  Court  to  arrest  or  stay  the  judgment;  (a)  or,  Arrest  of  jadg- 
which  more  commonly  occurs,  he  may  offer  something  to  ment# 
the  Court  in  extenuation  of  his  offence. 

If  he  offer  nothing,  or  if  what  he  does  offer  requires  no  Address  in  ex- 
further  deliberation,  sentence  is  generally  passed  imme- ^e°R^0D  of 
diately.     If,  on  the  contrary,  any  doubt  arise  in  the  mind 
of  the  Court  respecting  the  application  of  the  law  to  the 
facts,  or  they  wish  to  have  time  for  examination  into  the 
circumstances   of  the  offence,   or   the  character  of  the 
offender,  it  is  usual  to  adjourn  the  session  to  a  future  day,  Adjournment  of 
in  order  to  give  time  for  consultation,  discussion,  or  inquiry,  jadgmeut. 
as  the  case  may  require,  (r)     In  this  event,  the  manner  of 
disposing  of  the  defendant,  during  the  interval,  will  de- 


(n)  Per  Denison,  J.  1  Burr.  R.  572;  and  see  the  cases  cited  2  Tidd. 
Prac.  9  Ed.  905. 

(o)  The  King  v.  Reynell,  6  East.  R.  315. 

(»)  The  King  v.  Wandsworth,  l  B.  and  A.  63. 

(q)  4  Bla.Com.375.  (r)  Post,  chapter  13. 
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pend  on  the  nature  of  the  offence  of  which  he  has  been 
convicted,  and  the  situation  in  which  the  coarse  of  die 
proceedings,  previous  to  trial,  may  have  placed  him.  If 
in  custody,  he  will  be  recommitted  to  custody ;  if  out  on 
bail,  he  will,  generally,  be  allowed  to  enter  into  anew 
recognizance  to  appear  at  the  period  of  adjournment,  to 
receive  judgment.  It  is  scarcely  necessary  to  add,  that 
this  delay  of  sentence  being  a  forbearance  in  favour  of 
the  prisoner,  whether  it  be  in  compliance  with  his  solici- 
tation, or  emanate  immediately  from  the  Court,  it  would 
not  be  compatible  with  the  claims  of  justice  to  place  the 
security  of  his  person  for  receiving  die  judgment  of  the 
law  upon  a  more  precarious  foundation  after  verdict, 
than  it  was  before ;  and  that,  in  the  circumstances  un- 
der contemplation,  some  reference  is  due  to  the  appli- 
cation of  the  prosecutor,  as  well  as  to  the  opinion  of  the 
Court,  respecting  the  recognizances  by  which  the  libera- 
tion of  his  person  may  be  justified, 
proclamation  to  At  whatever  period  the  judgment  of  the  Court,  in  case  of 
keep  silence,      felony,  is  to  be  given,  proclamation  may  be  made  three 

times,  as  follows,  by  the  crier  of  the  court : — 
Sentence  passed.  "  O  yez,  O  yez,  all  manner  of  persons  are  commanded 
to  keep  silence  whilst  judgment  is  given  against  the  prisoner 
at  the  bar,  upon  pain  of  imprisonment."  Then  the  prisoner 
is  placed  at  the  bar,  and  the  sentence  (s)  is  pronounced 
by  the  chairman. 

(*)  Note  by  Mr.  Dickenson. — In  a  book  professedly  compiled 
principally  for  the  use  of  persons  who  have  not  been  in  the  habit  of 
considering  such  kind  of  subjects,  it  may,  perhaps,  be  deemed  at 
least  a  pardonable  piece  of  presumption  in  its  author,  if  he  throw 
out  a  few  suggestions  on  that  portion  of  the  justice's  public  duty,  in 
the  exercise  of  which  the  law  has  left  the  mast  to  his  discretion, 
with  the  fewest  means  of  regulating  his  judgment,  viz.  the  punish- 
ment  of  tnose  offences  which  are  the  usual  subjects  of  trials  before 
a  court  of  quarter  session.  Where  statutes  have  conferred  upon 
individual  magistrates,  or  even  upon  sessions,  the  authority  of  sum- 
mary convictions,  without  the  intervention  of  jurors,  they  have 
limitted  the  penalties  for  the  offences  created  or  punished,  by  them, 
within  narrow,  generally,  but  always  within  prescribed,  bounds  ;  while, 
with  respect  to  fines,  imprisonment,  and  even  transportation,  they 
have,  of  necessity,  perhaps,  left  to  them  the  same  latitude  of  ap- 
portionment, as  to  the  judges  of  the  superior  courts,  although 
frequently  persons  without  the  same  professional  experience,  & 
same  familiar  acquaintance  with  the  multiplied  inducements  to  tbt 
commission  of  crimes,  or  the  same  means  of  discrimination  respect* 
ing  the  effects  of  punishment.  The  present  purpose  is,  therefore, 
to  impress  upon  the  minds  of  those  who  are  only  commencing  tkeh 
career  in  the  public  duties  of  magistracy,  not  merely  the  justice  and 
humanity,  and  therefore  the  duty,  but  even  the  policy  also,  of  ex- 
ercising the  most  unprejudiced  and  temperate  discrimination  in  the 
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In  trials  for  misdemeanors^  this  proclamation  is  not 
made,  and  in  the  less  important  cases  of  felony  it  is  often 
not  improperly  omitted. 

This  stage  of  the  proceedings  brings  us  to  a  summary  Judgment*. 
notice  of  the  judgments  which  are  ordinarily  inflicted  by 
courts  of  session  of  the  peace. 

The  punishment  of  felonies  not  capital  is  now,  in  all  Punishment  of 
cases,  by  the  immediate  sentence  of  the  Court,  trans-  fdonic*' 
portation  for  life,  or  for  a  term  not  less  than  seven  years, 
or  imprisonment  with  or  without  hard  labour,  ana  with 
or  without  whipping,  where  the  offender  is  a  male ;  for 
the  punishment  of  whipping  is  altogether  abolished  as  to 
females.    The  principal  of  these  punishments,  transporta-  Transportation, 
tion,  was  unknown  to  the  common  law,  and  was  intro* 
duced  about  the  end  of  Queen  Elizabeth's  reign  for  the 
purpose  pf  colonizing  newly-discovered  or  acquired  settle* 
ments.      It  was  originally  employed  as  a  commutation  for 
capital  punishments,  and  was  subsequently  extended  to 
cases  where  the  benefit  of  clergy  was  prayed,  and  to  petty 

distribution  of  punishments,  on  account  of  the  salutary  consequences 
which  may  reasonably  be  expected  from  it.  The  punishments  or- 
dained by  municipal  regulations  may  not  improperly  be  designated 
by  the  epithets  "  admonitory,"  "  exemplary,"  and  cc  vindictive." 
To  discriminate  further  than  this  might  perhaps  incur  the  imputa- 
tion of  fanciful  refinement;  but  thus  tar  it  may  not  be  too  much  to 
insist.  The  first  suggestions  of  common  sense,  and  common  bene- 
volence need  not  wait  for  the  sanction  of  experiment,  for  they  are 
to  be  found  in  the  very  rudiments  of  civilization.  To  the  novice  in 
delinquency,  punishment  is  intended  primarily  to  operate  as  an  indi- 
vidual admonition ;  and  where  the  heart  has  not  been  absolutely 
depraved,  but  only  the  passions  excited,  or  the  temerity  of  youth 
stimulated  by  excessive  temptation,  or  the  influence  of  bad  example, 
it  will  frequently  have  its  due  effect,  if  administered  with  that  mo- 
deration which  corrects  without  degrading.  Nemo  repente  turpissi- 
mus,  is  an  adage  as  true  in  point  of  fact,  as  necessary  to  be  kept 
in  mind  by  those  whose  rank  and  duties  call  upon  them  to  mark  with 
precision  of  punishment  the  deviation  of  ignorance  and  frailty  from 
the  path  of  rectitude.  On  a  repetition  of  offences,  where  it  is  as- 
certained, indeed,  that  admonition  has  failed  to  correct,  to  deter,  by 
making  tne  culprit  an  example,  becomes  a  duty  to  society :  for  com- 
passion to  the  individual  may  then  well  give  way  to  the  general  pro- 
tection of  the  social  system.  Nevertheless,  till  amendment  has 
become  entirely  hopeless,  the  severity  of  punishment  should  be 
short  of  that  which  cuts  off  all  retreat  from  an  association  with  the 
vicious.  The  third,  and  last,  stage  of  depravity  is  that  alone  in  which 
moderation  may  cease  to  be  considered  as  an  attribute  of  justice. 
In  that  extremity,  society  has  an  ample  right  to  manifest  its  resent- 
ment; and  the  administrators  of  its  laws  are  justified  in  becoming  the 
ministers  of  its  wrath ;  because  cutting  off  (by  removal  or  disgrace) 
the  morbid  member  from  the  general  body,  becomes  the  only  method 
of  preventing  the  communication  of  contagion. 
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larceny,  by  4  Geo.  1.  c.  11.  and  which,  therefore,  operated 
as  a  statutable  pardon.  In  the  first  instance  offenders 
were  always  transported  to  some  of  his  Majesty's  planta- 
tions in  America;  but  subsequently  their  destination  has 
been  placed  at  the  appointment  of  his  Majesty  by  the 
advice  of  his  council ;  and,  by  other  statutes,  provision 
has  been  made,  in  proper  cases,  for  confining  persons 
sentenced  for  transportation  at  the  Penitentiary-house, 
Milbank,  instead  of  sending  them  beyond  the  seas,  (f) 
The  act  by  which  the  manner  of  transportation  is  now 
regulated  is  5  Geo.  4.  c.  84.  but  its  details  are  entirely 
foreign  to  our  present  purposes. 

By  7  and  8  Geo.  4.  c.  25.  the  benefit  of  clergy  was 
abolished;  the  distinction  between  grand  and  petty  larceny 
was  also  abolished ;  and  as  to  all  offences  punishable  as 
larceny  (except  in  some  few  cases  where  fourteen  years' 
transportation  may  be  inflicted)  the  Court  may,  in  its 
discretion,  sentence  to  transportation  for  seven  years,  or 
to  imprisonment  for  any  term  not  exceeding  two  years, 
the  whole  or  any  part  of  which  may  be  either  solitary  or 
with  hard  labour ;  and  they  may  add  to  such  sentence  of 
imprisonment,  if  the  offender  be  a  male,  one,  two,  or 
three  whippings,  to  be  inflicted  publicly  or  privately  as 
they  shall  order.  Except,  therefore,  in  a  very  few  in- 
stances, the  punishment  of  the  felonies  tried  at  sessions 
is  discretionary,  according  to  the  circumstances  as  they 
may  appear  to  the  Court,  within  these  limits. 
Punishment jn  The  punishments  in  ordinary  cases  of  misdemeanor, 
J"  where  they  are  not  directed  by  any  act  of  parliament,  are 
fine  or  imprisonment,  or  both,  in  the  discretion  of  the 
Court,  with  a  further  requisition  of  security  (if  the  Court 
shall  deem  fit)  for  the  good  behaviour  of  the  party  con- 
victed, during  a  reasonable  period.  The  place  of  impri- 
sonment is  always  the  gaol  or  house  of  correction  of  the 
county  in  which  the  prisoner  is  convicted.  To  imprison- 
ment, in  cases  of  fraud  or  flagrant  indecency,  the  Court 
were  formerly  at  liberty  to  add  exposure  in  the  pillory; 
but  this  punishment  is  now  abolished,  except  in  cases  of 
perjury  and  subornation,  which  are  never  tried  at  ses- 
sions, (k)  I  In  cases  of  misdemeanor,  the  Court  were 
formerly  not  authorized  to  sentence  parties  to  be  kept  to 
hard  labour  in  addition  to  imprisonment,  and  their  con- 
finement in  idleness  often  became  a  cause  of  their 
increased  depravity.    This  evil  has  been  remedied  by  two 


uues  of  misde- 
meanor 


^ 


(t)   56  Geo.  3.  c.  63;  59  Geo.  3.  c  156. 


56  Geo.  3.  c.  133. 
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statutes,  3  Geo*  4.  c.  114;  and  9  Geo.  4.  c.  32.  s.  6.    By  inAictionof bard 
the  first  statute,  the  Court  may  sentence  to  imprisonment  labour, 
with  hard  labour  not  exceeding  the  term  for  which  they 
might  previously  imprison,  either  in  addition  to  or  in  lieu 
of  any  other  punishment  which  might  then  be  inflicted, 
in  the  following  cases  :— • 

Assault  with  intent  to  commit  felony. 

Attempt  to  commit  felony* 

Riot. 

Assault  on  a  peace  officer,  or  officer  of  customs  and 
excise,  or  any  revenue  officer,  acting  in  discharge  of  his 
duty,  or  any  person  acting  in  their  aid. 

Assault  committed  in  pursuance  of  any  conspiracy  to 
raise  the  rate  of  wages. 

Knowingly  uttering  counterfeit  money. 

Keeping  a  common  gaming-house,  a  common  bawdy- 
house,  or  a  common  disorderly  house. 

Perjury  and  subornation  of  perjury. 

Being  armed  at  night  for  the  destruction  of  game. 

The  9  Geo.  4.  c.32.  s.6.  enables  the  Court  to  sentence 
the  offender  to  be  imprisoned,  with  or  without  hard  labour, 
for  any  term  not  exceeding  two  years,  and  also  to  fine 
such  offender,  and  require  him  to  find  sureties  for  keeping 
the  peace,  in  the  following  cases  of  assault,  some  of 
which,  it  will  be  seen,  are,  and  others  are  not,  included  in 
the  former  statute  : — 

Assault  with  intent  to  commit  felony. 

on  a  peace  officer,  or  revenue  officer,  in  the 

execution  of  his  duty,  or  person  acting  in  his 
aid. 

with  intent  to  resist  or  prevent  the  lawful  appre- 
hension or  detainer  of  the  party  assaulting, 
or  of  any  other  person  for  an  offence  for 
which  he  may  be  liable  to  be  apprehended  or 
detained. 

— committed  in  pursuance  of  any  conspiracy  to 

raise  the  rate  of  wages. 

It  will  be  observed  that,  in  these  acts,  common  assaults 
are  not  included,  nor  conspiracies  nor  libels.  In  these 
cases,  therefore,  and  in  all  other  cases  of  misdemeanor 
not  provided  for  by  statute,  the  Court  has  no  power  to 
do  more  than  fine,  imprison,  and  require  sureties. 

There  are,  however,  many  cases  of  misdemeanor,  which 
have  been  the  subject  of  recent  legislation,  partaking  of 
the  character  of  larceny  or  swindling;  as  embezzlement 
by  servants,  factors,  or  agents ;  stealing  various  articles 
which  are  not  the  subjects  of  larceny  at  common  law ; 
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and  obtaining  money  and  goods  by  fake  pretences;  in 
which  the  Court  is  empowered  to  punish,  not  only  with 
imprisonment  and  hard  labour,  but  also  with  whipping, 
if  the  offender  be  a  male ;  or  with  transportation,  rhase 
will  be  found,  under  their  proper  heads,  in  chapter  6. 

The  apportionment  of  punishment,  which  is  now,  in 
almost  all  instances  cognizable  at  sessions,  left  to  the  dis- 
cretion of  the  Court,  is  the  most  important  duty  cast  on 
the  justices.  It  is  scarcely  necessary  to  observe  that  it 
should  not  only  be  proportioned  to  the  offence  in  degree, 
but  adapted  to  it  in  kind ;  measured  not  only  by  the  ab- 
stract enormity  of  the  offence,  but  by  the  age,  sex,  and 
circumstances  of  the  offender;  and  regulated  by  the 
balance  of  public  benefit  to  be  derived  from  the  exposure 
of  the  criminal  and  the  notoriety  of  his  punishment,  or 
from  the  silence  dictated  by  a  decent  regard  to  the  nature 
of  the  offence.  In  most  cases,  the  additional  requisition 
of  security  for  the  good  behaviour  of  the  offender,  when 
he  leaves  his  confinement,  is  proper;  and  especially 
where  the  evidence  shews  a  temper  likely  to  endanger 
the  public  peace,  or  habits  which  tend  to  subvert  the 
public  morals. 
Pw$ing du-  The  32  Geo.  2.  c.  45.  s.  4.  enabled  justices  in  session 

charged  pri-  ^  or(jer  anv  convict,  on  his  discharge  from  prison,  and 
also  any  person  acquitted  before  then,  or  discharged  by 
proclamation,  to  be  conveyed  by  a  vagrant  pass  to  the 
place  of  his  settlement.  This  salutary  provision  was 
repealed  by  5  Geo.  4.  c.  83.  s.  2 ;  and  its  object  seems 
scarcely  to  be  supplied  by  the  5  Geo.  4.  c.  85.  which 
gives  to  the  visiting  justices  of  prisons  power  to  deliver  to 
prisoners,  on  their  discharge,  papers  enabling  them  to  re- 
ceive necessary  allowances  for  travelling  in  the  parishes 
through  which  they  are  obliged  to  travel.  This  act  con- 
tains no  provision  enabling  the  justices  in  session  to  give 
to  an  acquitted  or  discharged  prisoner  the  same  means  of 
reaching  his  home.  It  is,  therefore,  now  usual  for  the 
justices  to  direct  the  governor  of  the  prison  to  give  to 
such  prisoner,  if  destitute  of  the  means  of  reaching  his 
place  of  abode,  sufficient  money  to  enable  him  to  reach 
it,  at  the  county  charge ;— a  proceeding  equally  discreet 
and  just ;  as  an  innocent  man  surely  suffers  enough  in  his 
imprisonment  without  being  left  destitute  among  strangers 
on  his  acquittal ;  and,  as  if  he  be  not  supplied  with  the 
means  of  subsisting  till  he  can  regain  the  place  where  he 
is  entitled  to  relief,  he  will  be  tempted  to  supply  his  wants 
from  the  property  of  others. 
F«*».  In  cases  of  felony  no  fees  are  due  from  discharged  pri- 


CIVIL   JURISDICTION    OF    THE    SESSIONS.  399 

soners.  In  cases  of  traverse,  fees  are  still  payable  to  the 
clerk  of :  the  peace  by  defendants  on  acquittal ; — a  piece 
of  injustice  which,  we  may  believe,  will  not  disgrace  the 
criminal  law  much  longer.  No  person,  however,  can  be 
detained  in  prison  for  such  fees ;  but  they  may  be  reco- 
vered by  action. 


CHAPTER  VIII. 


OF  THE  ORIGINAL  JURISDICTION  OF  THE  SESSIONS 

IN  CIVIL  MATTERS. 

§  1.  Of  the  Original  Jurisdiction  of  the  Sessions  generally. 

-  2.  Of  the  Jurisdiction  of  the  Sessions  in  Cases  of  Apprenticeship. 

-  8.  Of  Articles  of  the  Peace. 

-  4.  Of  the  Disposition  of  Vagrants. 

§  1.     OF    THE    ORIGINAL    JURISDICTION    OF    THE 

SESSIONS. 

We  come  now  to  that  part  of  the  business  of  the  ses- 
sions, which  is  entirely  submitted  to  the  judgment  of  the 
Court,  without  the  intervention  of  the  jury ;  -which,  as 
opposed  to  the  criminal  trials,  may  be  termed  the  civil 
jurisdiction  of  the  Court  of  Quarter  Sessions. 

The  far  greater  part  of  the  civil  business  of  the  sessions 
comes  before  the  justices  as  a  Court  of  Appeal  deriving  their 
authority,  from  various  statutes.  But  the  sessions  have  in 
some  matters  an  original  jurisdiction,  which  will  be  shortly 
considered  in  this  Chapter. 

In  general,  the  sessions  have  an  original  jurisdiction  to 
do  whatever  may  be  done  by  two  magistrates,  except 
where  the  statute,  empowering  the  magistrates  to  act, 
gives  an  appeal  to  the  sessions,  (a)  They  have  clearly  an 
original  jurisdiction,  under  3  Car.  2.  c.  4.  to  make  an 
order  in  case  of  bastardy  ;  but  the  order  is  so  much  more 
commonly  made  out  of  sessions,  and  brought  before  the  ses- 
sions by  way  of  appeal,  that  it  seems  fitter  for  consideration 
among  the  matters  appertaining  to  the  appellant  jurisdiction 
of  the  court,  (b)  On  an  appeal,  the  sessions  having  this  ori- 
ginal jurisdiction,  may  not  only  quash  the  order  of  bas- 
tardy appealed  from,  but  may  make  a  new  order  on  another 


a 


Per  Holt,  C.  J.,  1  Ld.  Raym.  426. 
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person ;  (c)  but,  in  the  exercise  of  this  authority,  they 
are  bound  to  afford  the  party  to  be  affected  by  the  order  an 
opportunity  of  making  his  defence  against  it;  and,  there- 
fore, they  cannot  make  the  order  unless  he  has  been  sum* 
moned  to  appear,  or  actually  appears  before  them.  If, 
therefore  the  sessions,  having  quashed  an  order  of  bastardy 
on  appeal,  propose,  on  the  facts  elicited,  to  make  another 
on  a  person  who  is  absent,  they  must  either  adjourn 
the  matter  to  give  him  an  opportunity  of  attending,  or 
resume  it  at  a  subsequent  session  to  which  he  may  be 
summoned;  as,  otherwise,  he  would  be  deprived  of  all 
redress,  since  no  appeal  will  lie  ab  eodem  ad  eundem,  or 
from  one  authority  to  another .  with  similar  powers,  (d) 
But  if,  having  been  summoned,  he  neglect  to  appear,  the 
Court  may  proceed  in  his  absence. 

The  cases  in  which  the  sessions  most  usually  exercise 
an  original  jurisdiction  are  in  cases  of  apprenticeship ;.  in 
the  allowance  of  articles  of  the  peace ;  ana  in  the  disposal 
of  vagrants  committed  to  the  sessions  for  punishment. 

§2.     OF    THE   JURISDICTION     OF    THE    SESSIONS     IN 

CASE    OF    APPRENTICES. 

Provisions  of  The  statute  5  Eliz.  c.  4.  s.  35.  enacts,  "  That  if  any  such 

the  statute,  5  master  (as  therein  referred  to)  shall  misuse  or  evil  intreat  his 
a.  c.  4.  s.  3  .  apprentiCe,  or  the  said  apprentice  shall  have  any  just  cause 
to  complain,  or  the  apprentice  do  not  his  duty  to  his  master, 
then  the  said  master  or  apprentice  being  aggrieved,  and 
having  cause  to  complain,  snail  repair  unto  one  justice  of  the 
peace  within  the  said  county,  or  to  the  mayor,  or  other  head 
officer  of  the  city,  town  corporate,  market  town,  or  other 
place  where  the  said  master  dwelleth,  who  shall  by  his 
wisdom  and  discretion  make  such  order  and  direction 
between  the  said  master  and  his  apprentice  as  the  equity 
of  the  case  shall  require ;  and  if  for  want  of  good  con- 
formity in  the  said  master,  the  said  justice  of  the  peace, 
or  the  said  mayor,  or  other  head  officer,  cannot  compound 
and  agree  the  matter  between  him  and  his  apprentice,  then 
the  said  justice,  or  the  said  mayor,  or  other  head  officer, 
shall  take  bond  of  the  said  master  to  appear  at  the  next 
sessions  then  to  be  holden  in  the  said  county,  or  within 
the  said  city,  town  corporate,  or  market  town,  to  be  before 
the  justices  of  the  said  county,  or  the  mayor,  or  head 
officer  of  the  said  town  corporate,  or  market  town,  if  the 


(c)  Barrell's  case,  1  Mod.  Rep.  20;  Pridgeon's  case,  1  Bulstr.855; 
the  King  v.  Smith,  2  Bulstr.  340. 

(d)  1  Sess.  Cas.  179. 
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said  master  dwell  within  any  such ;  and  upon  his  ap- 
pearance, and  hearing  of  the  matter  before  the  said 
justices,  or  the  said  mayor,  or  other  head  officer,  if  it  be 
thought  meet  unto  them  to  discharge  the  said  apprentice 
of  his  apprenticehood,  then  the  said  justices,  or  four  of 
them  at  the  least,  whereof  one  to  be  of  the  quorum,  or  the 
said  mayor,  or  other  head  officer,  with  the  assent  of  three 
other  of  his  brethren,  or  men  of  best  reputation  within  the 
said  city,  town  corporate,  or  market  town,  shall  have 
power  by  authority  hereof,  in  writing  under  their  hands 
and  seals,  to  pronounce  and  declare,  that  they  have  dis- 
charged the  said  apprentice  of  his  apprenticehood ;  and 
the  cause  thereof  and  the  said  writing  so  being  made  and 
enrolled  by  the  clerk  of  the  peace  and  town  clerk  amongst 
the  records  that  he  keepeth,  shall  be  a  sufficient  discharge 
for  the  said  apprentice  against  his  master,  his  executors, 
and  administrators,  the  indenture  of  the  said  apprentice- 
hood, or  any  law  or  custom  to  the  contrary  notwithstand- 
ing. And  if  the  default  shall  be  found  to  be  in  the 
apprentice,  then  the  said  justices,  or  the  said  mayor,  or 
other  head  officer,  with  the  assistance  aforesaid,  shall 
cause  such  due  correction  and  punishment  to  be  ministered 
unto  him  as  by  their  wisdom  and  discretion  shall  be 
thought  meet." 

In  the  construction  of  this  act,  it  was,  at  one  time,  Construction  of 
doubted  whether  the  session  had  any  original  jurisdiction, the  act« 
or  could  only  interfere  on  appeal ;  but  it  is  clearly  settled 
that  they  have  jurisdiction  to  act  without  any  application 
previously  made  to  a  magistrate,  (e)  Their  jurisdiction 
extends  not  only  to  apprentices  bound  to  the  trades 
enumerated  in  the  statute,  but  to  apprentices  in  all  other 
trades  ;(y)  and  even  if  the  master  be  a  freeman  of  the 
city  of  London,  and  the  indentures  are  enrolled  in  London, 
the  sessions  for  the  county  of  Middlesex  have  jurisdic- 
tion to  discharge  the  apprentice,  notwithstanding  the 
saving  in  section  40  of  the  act  of  the  privileges  of  London 
and  W  estminster.  (g) 

If  the  master  be  bound  over  or  summoned  to  appear, 
the  sessions  may  proceed  in  his  absence  to  hear  the  case  ; 
and  may,  if  they  see  fit,  discharge  the  apprentice  from 
his  indentures. (h)  It  has  been  doubted  whether  the  ses- 
sions have  power,*  on  such  discharge,  to  order  any  return 

(e)  The  King  v.  Wheeson,  1  Salk.  68 ;  the  King  v.  Gill,  1  Stra.  143 ; 
the  King  v.  Davies,  2  Stra.  704. 

(/)  The  Kingv.  Collingbourn,  2  Lord  Raym.  1410. 
(g-)   Id.  ibid.  (h)  Ditton's  case,  2  Salk,  490. 

C  D 


402  ARTICLES    OF    THE    PEACE. 

of  premium ;  but  it  seems  they  have  the  same  power  so 
to  order  which  by  32  Geo.  3.  c.  57.  is  expressly  given  to 
justices  out  of  session  ;  (t)  and  such  is  the  general  prac- 
tice. The  order  made  in  session  must  be  under  the  hands 
and  seals  of  at  least  four  of  the  justices,  (j) 

The  sessions  under  this  act  have  power,  on  proof  of  die 
misbehaviour  of  an  apprentice,  to  order  him  to  be  cor- 
rected by  corporal  punishment,  or  by  imprisonment  and 
hard  labour  in  the  house  of  correction,  (k) 

§3.     OF    ARTICLES    OF    THE    PEACE. 

The  consideration  of  articles  of  the  peace  may  either 
come  before  the  sessions  on  a  complaint  originally  made  in 
court,  or  in  consequence  of  the  party  being  previously 
bound  by  a  magistrate  to  appear  at  the  sessions. 
Recognizance         It  was  once  contended  that  a  recognizance  taken  by  a 
fcrtlbeS»  b  B^nS^e  justice  to  keep  the  peace,  or  be  of  good  behaviour, 
"single  jtutlce7  f°r  anY  certain  period,  or  for  life,  or  without  expressing  any 
for  an  indefinite  specific  time,  and  without  fixing  any  certain  period  for  the 
period.  offender's   appearance,   was  not  legal  and  sufficient ;  (/) 

but  it  appears  on  all  hands  to  have  been  the  ancient  prac- 
tice, (/»)  and  is  supported  by  the  greatest  authorities.  (») 
It  is  true  that  it  has  of  late  been  the  more  usual,  and  is  con- 
'  sidered  as  the  better  way,  except  under  very  special  cir- 
cumstances, to  bind  the  party  against  whom  the  peace  is 
required,  to  appear  at  the  next  session  of  the  peace,  and 
in  the  mean  time  to  keep  the  peace  to  the  King  and  all 
his  liege  people,  especially  to  the  party  claiming  the 
security ;  and  though  the  recognizance  for  keeping  the 
peace  should  be  removed  by  certiorari,  it  is  no  discharge 
of  the  obligation  to  appear,  (o) 

The  right,  however,  in  an  -individual  magistrate  to  re- 
quire securities  without  restriction  as  to  time,  and  the 
other  circumstances  above  referred  to,  has  recently  re- 
ceived the  most  decided  confirmation  from  a  decision  of 
the  Court  of  King's  Bench,  (p)  That  was  an  action  for 
assault  and  false  imprisonment  of  the  plaintiff  by  the  de- 
fendant, a  justice  of  the  peace  for  the  county  of  Sussex, 

(i)  The  King  v.  Annes,  1  Bott,  574;  the  King  v.  Vandeleer,  1 
Stra.  69.  contra. 

j)  The  Kingv.  Cately,  Carth.  198. 
e)  Ha wkes worth  v.  Hillary,  1  Saund.  SIS,  4. 
}l)  Even  Hawkins  speaks  doubtfully,  Hawk.  b.  1.  c.  60 ;  the  King 
v.  Bowes,  1  T.  R.  696. 
(m)  Dalt  c.  119 ;  2  Hale,  c.  136. 

(n)  4  Bla.  Com.  253.  (o)  Hawk.  b.2.  c  27. 

(/>)  Willes  v.  Brudger,  1  Chit.  Rep.  273. 
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tried  at  Sussex  assizes,  1817,  and,  on  a  case  reserved,  after** 
wards  (January,  23d,  1818)  argued  at  Sergeant's  Inn 
Hall,  before  the  judges.  The  warrant  of  commitment  (on 
failure  of  finding  sureties)  to  the  house  of  correction,  ran—* 
"  him  safely  to  keep  for  the  space  of  two  years,  unless  he 
shall  in  the  mean  time  find  sureties,  &c.  for  keeping  the 
peace  towards  our  Lord  the  King,  and  all  his  liege  people, 
and  especially  towards  James  Martyn  Lloyd,  (the  party 
demanding  sureties,)  for  the  space  of  two  years  from  the 
date  hereof/9  The  only  question  raised  in  this  case,  with 
which  we  have  any  concern  in  this  place,  was  contained 
in  the  words  distinguished  by  italics  ;  and  on  that  sub* 
ject,  Abbot,  C.  J.,  with  whom  the  other  judges  concurred, 
delivered  his  opinion  to  the  following  effect : 

"  The  authority  of  a  justice  of  the  peace  to  require, 
upon  due  complaint  made  to  him  in  his  judicial  character, 
sureties  for  the  keeping  of  the  peace,  and  to  commit  a 
person  to  prison  for  want  of  such  sureties,  is  not,  nor 
could  it  be,  denied ;  but  it  is  contended  for  the  plaintiff, 
that  surety  can  only  be  required  for  appearance  at  the  next 
session,  and  for  keeping  trie  peace  in  the  mean  time,  &c. 
whereas  the  warrant  under  winch  the  plaintiff  was  com- 
mitted, commands  his  imprisonment  for  two  years,  unless 
in  the  mean  time  he  shall  find  sureties  for  two  years  from 
the  date  of  the  warrant.  The  arguments  in  support  of  the 
limited  power  of  justices  to  bind  are  principally  founded 
upon  stat.  3  Hen.  7.  c.  1.  at  the  close  of  which,  after 
several  enactments  relating  to  the  duty  of  coroners,  &c.  it 
is  ordained  that  every  justice  of  the  peace  who  shall  take 
any  recognizance  for  the  keeping  of  the  peace,  do  certify, 
send,  or  Bring,  the  said  recognizance  to  the  next  session 
of  the  peace,  that  so  the  party  bound  may  be  called,  &c, 
But  the  authority  of  a  justice  to  take  surety  for  the  peace, 
existed  long  before  this  statute,  and  is  derived  from  the 
commission  of  the  peace,  1  Edw.3.  c.  16;  the  authority 
under  which  is  more  fully  set  forth  in  34  Edw.  3.  c.  1.  by 
which  they  are  to  have  power  to  restrain  offenders,  to 
arrest  and  chastise  them,  and  cause  them  to  be  imprisoned, 
&c.  according  to  law ;  to  arrest  all  that  they  may  find  by  X 
indictment  or  suspicion,  and  to  put  them  in  prison;  and  to 
take  of  all  them  that  be  not  of  good  fame,  sufficient  surety 
and  mainprize  of  their  good  behaviour  towards  the  King, 
and  his  people,  &c.  These  two  clauses  are  perfectly  dis- 
tinct ;  the  former  of  them  relating  to  persons  charged,  with 
the  actual  commission  of  some  offence,  when  the  recogni- 
zance is  only  in  the  nature  of  bail,  to  appear  at  the  ses- 
sion, and  answer  to  any  charge  that  may  be  preferred 

2  n  2 


404  ARTICLES    OF   THE    PEACE. 

against  them,  and  in  the  mean  time  to  keep  the  peace ;  but 
the  latter  is  for  taking  sureties  for  such  time,  and  in  such 
sum  as  the  justice  shall  think  (in  the  exercise  of  a  sound 
and  legal,  and  not  a  wilful  and  arbitrary,  discretion)  fit 
and  proper. 
Porerofjufr-  "  The  power  of  the  justices  in  session  to  take  surety 
ticet  in  session,  for  the  peace  is  derived  from  the  first  clause  of  the  com- 
mission, by  which  the  power  is  given  to  any  one  justice, 
and  not  from  the  second  clause,  which  relates  to  the  taking 
and  trial  of  indictments,  &c. ;  therefore,  if  a  single  justice 
cannot  take  security  for  a  longer  period  than  till  the  next 
session,  it  will  be  difficult  to  show  that  a  number  of  jus- 
tices assembled  in  session  may  take  it  for  a  longer  time. 

"  It  may  in  some  cases  be  expedient  that  the  time  and 
amount  of  the  security  should  be  settled  by  the  concurrent 
sentiments  of  several  persons,  rather  than  by  the  single 
opinion  of  an  individual ;  and  therefore  we  would  by  no 
means  be  understood  to  disapprove  of  the  usual  practice, 
which  is  to  take  security  till  the  next  session  only.     On  the 
other  hand,  expence  and  trouble  are  saved  by  an  adjust- 
ment of  the  whole  matter  in  the  first  instance ;  and  there- 
fore there  may  be  other  cases  in  which  this  may  be  the 
more  convenient  course.    The  present  case  turns  simply 
upon  the  legality  of  the  warrant,  and  we  are  of  opinion 
that  it  is  legal" 
Better  course  to      After  this  determination,  the  authority  of  a  justice  to 
uke  the  recogni-  take  sureties  of  the  peace  out  of  sessions,  can  be  no  longer 
5e  new  session ;  doubtful ;  but,  nevertheless,  if  there  be  no  particular  cir- 
aod  then  for  the*  cumstances  to  make  such  a  private  proceeding  desirable, 
Court  to  pro-     the  more  usual,  and  apparently  the  better  mode,  is  to  take 
**   '  the  recognizance  for  "  the  appearance  of  the  person  com- 

plained against  at  the  next  general,  or  general  quarter,  ses- 
sion of  the  peace ;  and  in  the  mean  time,  for  nis  keeping 
the  peace  to  the  King,  and  all  his  Majesty's  liege  subjects, 
especially  to  the  complainant." 

It  has  been  said,  that,  if  the  offender  be  a  dangerous 
person,  the  binding  him  only  to  the  next  session,-  is  insuf- 
ficient security ;  and  if  he  be  then  called  upon  anew  to 
give  a  security  for  further  keeping  the  peace  on  account 
of  the  original  offence,  it  is  punishing  a  person  twice  for 
one  offence.  But  first,  it  may  be  answered,  that  finding 
sureties  of  the  peace,  is  merely  a  proceeding  of  precaution 
against  the  future,  and  not  a  punishment  for  the  pasty 
although  it  be  true,  that  breaches  already  committed  form 
the  ground  of  apprehension  for  the  future  ;  secondly,  even 
if  it  be  taken  in  the  light  of  a  punishment,  the  penalty  is 
likely  rather  to  be  diminished,  than  augmented,  by  this 
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practice;  because  it  gives  the  prosecutor  the  option  of 
being  satisfied  with  a  security  of  shorter  duration  than 
would  otherwise  have  been,  in  all  probability,  required. 

On  the  presumption,  then,  that  the  course  last  men-  Applicant  called 
tioned  has  been  pursued,  the  person  bound  must  now  be in  *Mi°n«« 
called  upon  his  recognizance  before  the  justices  in  session ; 
the  Court  may  make  proclamation,  that  "  if  any  man  can 
show  cause  why  the  peace  granted  against  such  a  one  shall 
be  continued,  ne  shall  speak ;"  and,  if  no  person  come  to 
demand  the  peace  against  him,  or  to  show  cause  why  it 
should  be  continued,  then  the  Court  may  discharge 
him.  (q) 

But  if  a  man  be  bound  as  aforesaid,  and  especially  to  May  be  con- 
keep  the  peace  towards  a  certain  person,  then,  though tlnued  though 
such  person  come  not  to  desire  the  peace  may  be  con-  d^^oupSar!^ 
tinuea,  yet  the  Court,  by  their  discretion,  may  bind  him 
over  till  the  next  session,  and  that  may  be  to  keep  the 

!>eace  against  that  person  only,  if  they  shall  think  good  ; 
or  it  may  be,  that  the  person  who  first  craved  the  peace  is 
sick,  or  otherwise  prevented,  so  as  he  cannot  come  to  that 
session  to  demand  the  continuance  of  the  peace  further. 

If  the  applicant  appear,  however,  he  may  then  move  the  Further  binding 
Court  to  receive  articles  of  the  peace  against  the  offender  by  exhibition  of 
(with  which  articles,  ready  drawn  on  parchment,  he  should  artlcle,• 
come  prepared,  in  order  that  they  may  be  delivered  to 
the  clerk  of  the  peace),  and  further  to  bind  him  by  recog- 
nizance to  the  next  session ;  and  so  on  from  session  to 
session,  so  long  as  he  shall  be  able  to  make  it  appear  that 
his  reasonable  apprehensions  continue.  Or  the  justices  may 
bind  him  for  a  certain  definite  period  without  reference  to 
any  succeeding  session,  at  their  discretion,  as  the  indi- 
vidual justice  might  have  done  in  the  first  instance. 

Here  let  it  be  observed  that  a  person  demanding  sure- 
ties of  the  peace  (whether  it  be  in  the  first  instance  Defore 
a  single  justice  for  immediate  security,  or  by  exhibiting 
articles  before  the  justices  in  session)  swears  only  to  his  sweanoniyto 
own  apprehensions,  of  which  no  other  persons  can  form  i»i»  own  appro- 
an  adequate  judgment ;  from  which  it  has  been  deduced  hen,lon* 
by  the  judges,  in  many  cases,  as  a  general  rule,  that  articles 
of  the  peace  cannot  be  resisted  on  any  ground,  except  by 
shewing  direct  evidence  of  express  malice ;  such  as  de- 
clarations  to  that  effect;  and  not  implied  malice,  sup- 
ported by  general  reasoning  or  collateral  circumstances ; 
and  moreover,  that  wherever  particular  facts  of  violence 
are  stated  by  the  complainant,  it  is  not  permitted  for  the 

(7)  Dalt,  120. 
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defendant  to  controvert  them ;  for  they  must  be  taken  to 
be  true,  till  negatived  through  the  medium  of  an  appro- 
priate prosecution,  (r) 

Here  it  will  be  proper  to  introduce  some  notice  of  what 
provocations  are  deemed  sufficient  cause  for  demanding 
sureties  of  the  peace,  as  well  as  respecting  the  persons  at 
whose  suit,  and  against  whom  they  ought  to  be  granted, 
since  these  considerations  are  equally  applicable  to  such 
demand  before  justices  out  of  session,  and  by  articles  ex- 
hibited in  session. 
For  what  cause       By  the  commission  of  the  peace,  one  or  more  justices 
to  be  granted,     have  power  "  to  cause  to  come  before  them  all  those  who, 
to  any  of  the  King's  people  concerning  their  bodies,  or 
the  firing  of  their  houses,  nave  used  threats,  to  find  suffi- 
cient security  for  the  peace,  or  their  good  behaviour,  to- 
wards the  King  and  his  people;  and,  if  they  shall  refuse 
to  find  such  security,  to  cause  them  in  the  King's  prisons 
to  be  safely  kept,  until  they  shall  find  such  security." 
Fear  of  corporal      It  seems  clear  that  wherever  a  person  has  just  cause  to 
burt,or  burning  fear  that  another  will  burn  his  house,  or  do  him  a  corporal 
pHcwa!*60**1*"  hurt,  or  that  he  will  procure  others  to  do  so,  he  may  de- 
mand the  surety  of  the  peace  against  such  person,  and  that 
every  justice  of  the  peace  is  bound  to  grant  it,  upon  the 
party's  giving  him  satisfaction  upon  oath  that  he  is  actually 
under  such  fear,  and  that  he  has  just  cause  to  be  bo,  and 
that  he  does  not  require  it  out  of  malice  or  vexation,  (s) 
Being  threatened      It  also  seems  that  he  who  is  threatened  to  be  imprisoned 
with  imprison-    by  another  has  a  right  to  demand  the  surety  of  the  peace ; 
*Dent*  for  every  unlawful  imprisonment  is  an  assault  and  wrong  to 

the  person  of  a  man.  And  the  objection  that  one  wrong- 
fully imprisoned  may  recover  damages  in  an  action,  and 
therefore  needs  not  the  surety  of  the  peace,  is  as  strong  in 
the  case  of  battery,  as  in  that  of  imprisonment;  and  yet 
there  is  no  doubt,  but  that  one  threatened  to  be  beatea 
may  demand  the  surety  of  the  peace.  (0 
Where  demand-  But  if  the  justice  shall  perceive  that  surety  is  demanded 
«.isbJl0!!?,L..    merely  of  malice,  or  for  vexation  only,  without  any  just 

malice  or  vexa-  J    r   r  •*  l  /»V       j  •.    J  \~ 

tjoq.  cause  of  fear,  it  seems  he  may  safely  deny   it;  here, 

however,  the  justice  shall  do  well  to  persuade  him,  and  to 
shew  him  the  danger  of  his  oath  which  he  is  to  take ;  but 

Jet  if  he  will  not  be  persuaded,  but  will  take  his  oath  that 
e  is  in  fear,  where  indeed  he  neither  doth  fear,  nor  hatfc 

(r)  13  E.  R.  171.  The  three  cases  from  which  this  doctrine  is 
deduced,  are  those  of  Lady  Vane,  2  St*  1202 ;  the  Countess  of 
Strathmore*s  case,  1  T«  R.  606 ;  and  the  King  v.  Dogherty,  13 
JJast.  R.  171. 

(s)  Hawk.  b.  \.  c.  60.  s.  0.  (t)  Id,  s.  7. 
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cause  to  fear,  this  oath  shall  discharge  the  justice,  and  the 
fault  shall  remain  on  such  complainant. 

If  a  man  require  the  peace,  merely  because  he  is 
at  variance  or  in  suit  with  his  neighbour,  it  shall  not  be 
granted,  (u) 

But  this  fact  must  appear  directly  from  the  declarations 
of  the  party,  for  otherwise  the  justice,  collecting  such 
motives  inferentially,  will  take  on  himself  a  responsibi- 
lity not  justified  by  the  cases  just  cited. 

JBut  all  the  authorities  agree  that  fear  lest  another  will  Not  for  servant*, 
hurt  a  man's  servants,  or  his  cattle,  or  goods,  is  not  suf-  good8» or  catUe' 
ficient  ground  for  requiring  surety  of  the  peace. 

But  it  is  otherwise  as  to  his  wife  or  child,  for  he  may  F°.r  wife  or 
crave  the  peace  for  their  protection  at  the  justice's  hands, chlld# 
by  the  words  of  the  commission,  and  the  justice  ought  to 
grant  it.  (v) 

If  the  children  be  under  the  age  of  discretion,  there  can 
be  no  doubt  respecting  the  parent's  claim  on  the  authority 
of  the  justice  for  protection,  on  his  (the  father's)  oath. 

The  surety  of  the  peace  shall  not  be  granted  but  where  Matt  be  a  fear  of 
there  is  a  fear  of  some  present  or  future  danger,  and  not  P™*** or  futore 
for  any  breach  of  the  peace  that  is  past ;  for  his  surety  of  M,ger* 
the  peace  is  only  for  the  security  of  such  as  are  in  fear: 
but  the  party  wronged  may  punish  the  offender  by  indict- 
ment; and  the  justice  may  bind   over  the   affrayer  to 
answer  unto  the  indictment. 

It  seems  to  be  agreed  that  all  persons  whatsoever,  under  Maybede- 
the  King's  protection,  being  of  sane  memory,  whether  they  manded  byanJ 
be  natural  and  good  subjects,  or  aliens  or  excommunicate, venon' 
or  attainted  of  treason,  have  a  right  to  demand  surety 
of  the  peace.     And  it  is  certain  a  wife  may  demand  it 
against  her  husband,  and  that  a  husband  also  may  have  it 
against  his  wife.    And  there   is  no  doubt  but  it  ought  Against  whom, 
upon  cause  of  complaint,  to  be  granted  by  any  justice  of 
the  peace,  against  any  person  whomsoever,  under  the  de- 
gree of  nobility,  whether  he  be  a  magistrate  or  private 
person,  and  whether  he  be  of  full  age  or  under  age.     But  infants,  femes 
infants  and  femes  coverts  ought  to  find  security  by  their  C0T^t,»  ***& 
friends,  and  not  to  be  bound  themselves.     And  the  safest 
way  of  proceeding  against  a  jpeer,  is  by  complaint  to  the 
Court  of  Chancery  or  King's  Bench,  (w) 

The  usual  practice  of  courts  of  quarter  session,  we  have  Practice  of  se§- 
seen,  is  to  continue  a  recognizance  for  keeping  the  peace,  52°,^eto^on" 
from  session  to   session,   until  it  be  discharged..    That  binding. 


i 


u)  Dalt.  c.  116.  (t>)  Id.  ibid. 

w)  Hawk.  b.  1.  c.  60.  s.  2, 3,  4,  and  5. 
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OfR.B.  and 
Chancery. 


of  the  Court  of  King's  Bench  is  to  continue  the  person 
bound  to  keep  the  peace  upon  his  recognizance  for  twelve 
months;  and  if  no  indictment  be,  in  the  interim,  preferred 
against  him,  to  discharge  it  at  the  expiration  of  that 
time.(x)  But  these  courts  are  not  confined  to  any  particu- 
lar period,  for  they  may  require  bail  for  such  a  length  of 
time  as  they  shall  think  necessary  for  the  preservation  of 
the  peace,  (y) 

This  seems  likewise  to  be  the  practice  of  the  Court  of 
Chancery ;  for,  upon  a  motion  to  discharge  a  writ  of  sup- 
plicavit,  it  was  said  by  Lord  Macclesfield,  Chancellor, 
"  the  application  is  too  early  ;  let  the  party  stay  till  a  year 
be  expired,  and  in  the  mean  time  let  him  take  care  to 
behave  peaceably ."  (z) 

And  if  a  man  be  bound  to  keep  the  peace  during  his  life 
(which,  as  we  have  already  seen,  a  justice  in  his  discre- 
tion, or  a  court  of  session,  upon  sufficient  cause,  mat 
legally  do),  or  generally  without  any  time  or  day  limittea, 
in  such  case,  neither  the  King,  the  justice,  the  party,  noi 
the  sessions,  can  discharge  this  recognizance  during  the 
life  of  the  party  so  bound,  by  release  or  otherwise,  (a) 

But  if  the  person  who  has  entered  into  a  recognizance 
for  keeping  the  peace  die,  the  recognizance  may  be  dis- 
charged, (b) 

Also  the  demise  of  the  King  is  a  discharge  of  a  recog- 
nizance for  keeping  the  peace ;  for  as  the  condition  is  to 
keep  our  peace,  his  successor  cannot  take  advantage  of  a 
breach,  (c) 
Not  by  release.  But  it  seems,  according  to  the  better  opinion,  that  a 
release  from  the  person  upon  whose  complaint  it  was  en- 
tered into,  is  in  no  case  a  discharge  of  a  recognizance  for 
keeping  the  peace ;  for,  as  the  recognizance  was  entered 
into  to  the  King,  and  not  to  the  subject,  it  is  not  in  the 
power  of  that  subject,  who  is  no  party  to  it,  to  discharge 
it;  however,  such  a  release  may  be  a  good  inducement  to 
the  Court,  to  which  such  a  recognizance  shall  be  certified, 
to  discharge  it,  if  it  be  within  their  power,  (d) 

After  the  condition  of  a  recognizance  for  keeping  the 
peace  is  broken,  the  King  may  pardon  the  forfeiture  ;  but 
the  King  cannot  release  the  condition  before  it  is  broken; 
because  the  person  upon  whose  complaint  the  recognizance 
was  entered- into,  has  an  interest  in  the  condition,  (e) 


How  recogni- 
z  ince  may  be 
discharged. 


Pardon. 


(*)  The  King  vf  Lewis,  2  Stra.  835. 
\y)  The  King  v.  Bowes,  1  T.  R.  696, 
(%)   2  Peere  Wil.  R.  202. 
{b)  Hawk.  b.  I.e.  60.  s.  1$. 
id)  Id.  ibid. 


(a)  Lamb,  113, 
c)  Id.  s.  17/ 
e)  Id.  ibid. 
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The  demand  of  a  recognizance  for  surety  of  the  peace  Application 
has  been  treated  of  as  being  first  made  before  a  single  for  recognizance 
justice,  and  continued  by  articles  exhibited  before  the  jus-  Zl£\nj£™te 
tices  in  session.     It  must  not  be    understood,  however,  session, 
to  come   before  the  latter  in  the  manner  of  an  appeal 
from  the  former,  for  there  is  no  reason  why  an  original 
application  should  not  be  made  to  the  justices  in  session, 
it  the  party  complaining  consider  such  application  suffi- 
ciently early  for  his  protection.     In  that  case,  a  warrant 
must  of  course  proceed  from  the  bench,  against  the  of- 
fender; but    the  recognizances,  both  for  the  immediate 
preservation  of  the  peace,  and  for  his  future  appearance 
at  the  next  session,  may  be  taken  before  a  single  justice,  May  be  taken 
if  not  apprehended  before  the  adjournment,  or  termina- befi?rea*iD&,c 
tion,  of  the  court.  jQ8tlce- 

The  Court  of  King  Bench  rejected  articles  of  the  peace  should  be  in  tbe 
which  a  person  residing  in  a  distant  part  offered  to  swear  neighbourhood, 
against  a  person  resident  in  the  same  place,  saying,  "  he 
might  have  gone  before  a  justice  of  the  neighbourhood 
and  claimed  the  security  of  the  peace  there."  (J) 

If  the  warrant  for  apprehending  the  offender  be  issued, 
in  the  first  instance,  by  the  justices  in  session  assembled,  it 
should  be  in  the  following  form,  or  to  the  like  effect,  in  the 
name  of  the  King,  but  under  the  teste  of  the  chairman  and 
one,  or  more,  of  the  other  justices. 

County  of 1       George  the  Third,  by  the  grace  of  God,   of 

to  wit.  y  the  United  Kingdom  of  Great  Britain  and  Ire- 
land King,  Defender  of  the  Faith,  and  so  forth;  to  our  sheriff 
of  our  county  of—  the  high  constable  of  the  hundred  of  ■ 

the  petty  constables  of  the  town  of and  to  all  and  singular  our 

bailiffs   and  other  ministers  in  the  said  county  of  —  greeting. 

Forasmuch  as  P.  O.  of in    the   said  county,  yeoman,   hath 

personally  come  before  A.  B.  and  other  our  justices  assigned  to  keep 
the  peace  within  the  county  aforesaid,  and  also  to  hear  and  deter- 
mine divers  felonies,  trespasses,  and  other  misdemeanors  in  the  said 
county  committed,  and  hath  taken  a  corporal  oath  that  the  said 

P.  O.  is  afraid  that  D.  D.  of in  the  said  county,  yeoman,  will 

beat  (wound,  maim,  or  kill)  him  (or  burn  his  house),  and  hath 
prayed  surety  of  the  peace  (or  of  the  good  behaviour,  if  it  be  so) 
against  him  the  said  D.  D.  Therefore  we  command  and  charge 
you,  jointly  and  severally,  that  immediately  upon  receipt  hereof, 
you  omit  not,  by  reason  of  any  liberty  within  the  county  aforesaid, 
but  that  you  take  the  aforesaid  D.  D.  if  he  can  be  found  in  the 
county  aforesaid,  and  bring  him  before  the  said  A.  B.  and  other  our 
justices  so  as  aforesaid  assigned  to  keep  the  peace  within  our  county 
aforesaid,  if  they  shall  be  then  sitting ;  and  if  not,  then  before  some 
one  or  more  of  our  said  justices  in  and  for  our  county  aforesaid,  to 
find  sufficient  surety  and  mainprize,  as  well  for  his  personal  appear- 
ed) The  King  v.  Waite,  2  Burr.  It.  780. 
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ance  at  the  next  general  quarter  session  of  our  peace,  to  be  holden 

at or  elsewhere,  in  and  for  the  said  county,  as  also  for  our 

peace  in  the  mean  time  to  be  kept  towards  us  and  all  our  liege 
people ;  and  more  especially  towards  the  said  P.  O. ;  that  is  to  say, 
that  he  the  said  D.  D.  shall  not  do,  nor  by  any  means  procure,  or 
cause  to  be  done,  any  of  the  said  evils  to  any  of  our  said  people,  and 
particularly  to  the  said  P.  O. ;  (or,  if  it  is  for  the  good  behaviour  — 
as  also  for  his  good  behaviour,  in  the  mean  time,  toward  us  and 
all  our  liege  people;  and  more  especially  towards  him  the  said 
P.  O.  &c.) 

Defeoittobe  "  If  any  party  who  is  called  at  a  session  of  the  peace 

rec0."J«J  ■nd      upon  a  recognizance  for  keeping  the  peace,  make  default, 
cerU^  the  default  shall  be  there  recorded,  and  the  recognizance, 

with  the  record  of  the  default,  shall  be  sent  and  certified 
into  the  Chancery,  or  before  the  King  in  his  bench,  or 
May  under  cir-   into  the  King's  Exchequer."  (g)     But,  if  the  party  have 
camstances  be    any  good  excuse,  such  as  sickness,  for  his  not  appearing, 
respited.  jt  8eems  fa^t  the  sessions  are  not  bound  peremptorily  to 

record  his  default,  but  may  equitably  consider  of  the 
reasonableness  of  such  excuse.  (A)  This  doctrine  has, 
indeed,  been  doubted,  but  general  practice  is  conformable 
with  the  position ;  and  as  the  recognizance  may  be  taken 
by  a  single  justice  at  any  time,  so  soon  as  the  offender  is 
able  to  attend,  a  respite  of  proceedings  by  the  session, 
till  that  opportunity  arrives,  seems  only  consistent  with 
justice. 
May  be  for-  There  is  no  doubt  that  the  recognizances  taken  may  be 

felted.  forfeited  by  any  actual  violence  to  the  person  of  another, 

whether  it  be  done  by  the  party  himself,  or  by  others 
through  his  procurement,  as  manslaughter,  rape,  robbery, 
unlawful  imprisonment,  and  the  like.(i)  And  even  by 
threatening  to  do  any  act  of  violence  against  another  in 
his  presence  ;  and  it  is  said,  in  his  absence  also,  if  accom- 
panied by  lying  in  wait  to  execute  it.  (J) 

And  the  justices  cannot  in  any  case  proceed  against  the 
party  of  a  forfeiture  of  his  recognizance,  either  in  respect 
of  his  not  appearing,  or  breaking  the  peace ;  but  that  the 
recognizance  itself,  with  record,  or  default  of  appearance, 
ought  to  be  removed  into  some  of  the  courts  at  West- 
minster, who  shall  proceed  by  scire  facias  upon  such 
recognizance,  and  not  by  indictment,  (k) 
Proceedings  And  so  it  ought  to  be,  if  it  be  presented  by  the  jury,  or 

when  forfeited,    gr^d  incmest,  that  the  party  hath  forfeited  his  recogni- 
zance by  breach  of  the  peace.  (/) 

3  Hen.  7.  c.  1. 

Hawk.  b.  1.  c  60.  s.  18.  (t)  Hawk.  b.  1.  c.  60.  8.20. 

r  A  The  King  v.  Mendery,  1  Stra.  473. 
k)  Hawk.  b.  1.  c.  60.  s.  18.  (/)  Dalt  c.  IIS. 
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§4.    OF    THE    DISPOSAL    OF    VAGRANTS. 

The  disposal  of  vagrants  constitutes,  especially  in 
populous  and  manufacturing  districts,  no  inconsiderable 
portion  of  the  business  of  a  quarter  session  of  the  peace. 
Idleness  in  any  of  the  members  of  a  community  is  a  dis- 
advantage to  such  community,  because  on  the  diffusion 
of  active  and  productive  labour  depends  its  vigour  and  its 
wealth.  More  weight  has  been  attached  to  these  axioms 
in  this  kingdom  perhaps  than  in  most  others,  whence  the 
numerous  statutes  that  have  been  enacted  against  this 
evil.  The  laws  against  vagabonds  may  be  traced  up  as 
high  as  the  reign  of  Hen.  2.  Under  that  of  Queen 
Elizabeth  they  became  numerous  and  more  systematic, 
because  the  dissolution  of  monasteries  by  her  father  had 
thrown  on  the  bounty  of  the  public  a  numerous  herd  of 
beggars,  who  had  before  been  under  the  protection  of 
those  communities.  The  act  now  in  force,  and  which 
embodies  and  extends  numerous  former  provisions,  is 
5  Geo.  4.  c.  83.  which  points  out  three  classes  of  persons, 
1.  Idle  and  disorderly  persons ;  2.  Rogues  and  vagabonds ; 
3.  Incorrigible  rogues.  It  will  be  perceived  that  it  is  in 
the  case  of  the  last  class  only  that  the  justices  in  session 
have  an  original  jurisdiction  to  exercise ;  but  it  may  be 
well  here  to  present  the  whole  effect  of  the  provisions. 

1.  Idle  and  disorderly  persons. — The  following  are,  under 
the  act,  to  be  deemed  idle  and  disorderly  persons,  whom 
any  justice  of  the  peace  is  empowered  to  commit  (being 
convicted  before  him  on  his  own  view,  or  by  the  confes- 
sion of  the  offender,  or  by  the  evidence  oi  one  or  more 
credible  witness  or  witnesses)  to  the  house  of  correction, 
there  to  be  kept  to  hard  labour  for  any  time  not  exceeding 
one  calendar  month  ;(m)  subject  to  an  appeal  to  the 
sessions,  on  giving  notice  in  writing  of  the  grounds  of 
appeal  to  the  convicting  magistrate  within  seven  days, 
and  entering  into  recognizance  with  sufficient  surety 
personally  to  appear  and  prosecute  the  appeal ;  on  which 
the  party  convicted  is  to  be  discharged. 

1.  Every  person  being  able  wholly,  or  in  part,  to  main- 

(m)  The  commitment  must  be  for  a  precise  definite  time  expressed 
in  the  warrants,  see  Baldwin  v.  Blackmore,  596  ;  the  King  v.  Hall* 
3  Burr.  R.  1636.  The  warrant  must  state  that  the  offender  had  been 
convicted  of  the  offence,  and  not  merely  that  he  was  charged;  the 
King  v.  Rhodes,  4  T.  R.  220 ;  the  King  v.  Hooper,  6  T.  R.  225.  It 
must  also  shew  the  authority  of  the  committing  justice ;  the  King 
v.  York,   6  Burr.  R.  2684- 
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tain  himself  or  herself,  or  his  or  her  family,  by  work  or  by 
other  means,  and  wilfully  refusing  or  neglecting  so  to  do, 
by  which  refusal  or  neglect  he  or  she,  or  any  of  his  or  her 
family,  whom  he  or  she  may  be  legally  bound  to  main- 
tain, shall  have  become  chargeable  to  any  parish,  township, 
or  place,  (w) 

2.  Every  person  returning  to  and  becoming  chargeable 
in  any  parish,  township,  or  place  from  whence  he  or  she 
shall  have  been  legally  removed  by  order  of  two  justices 
of  the  peace,  unless  he  or  she  shall  produce  a  certificate 
of  the  churchwardens  and  overseers  of  the  poor  of  some 
other  parish,  township,  or  place,  thereby  acknowledging 
him  or  her  to  be  settled  in  such  other  parish,  township, 
or  place. 

3.  Every  petty  chapman  or  pedlar  wandering  abroad, 
and  trading  without  being  duly  licensed,  or  otherwise 
authorized  by  law. 

4.  Every  common  prostitute  wandering  in  the  public 
streets  or  public  highways,  or  in  any  place  of  public 
resort,  and  behaving  in  a  riotous  and  indecent  manner. 

5.  Every  person  wandering  abroad,  or  placing  himself 
or  herself  in  any  public  place,  street,  highway,  court,  or 
passage,  to  beg  or  gather  alms,  or  causing,  or  procuring, 
or  encouraging  any  child  or  children  so  to  do. 

6.  Every  person  asking  alms  under  a  certificate,  or 
other  instrument  prohibited  by  the  act.  (o). 

2.  Rogues  ana  Vagabonds. — The  following  are  under 
this  act  to  be  described  as  rogues  and  vagabonds, 
whom  it  is  lawful  for  any  justice  of  the  peace  to  com- 
mit (being  convicted  before  him  by  the  confession  of  the 
offender,  or  by  the  evidence  on  oath  of  one  or  more  cre- 
dible witness  or  witnesses)  to  the  house  of  correction, 
there  to  be  kept  to  hard  labour,  for  any  time  not  exceeding 
three  calendar  months,  subject,  as  in  the  case  of  "idle 
and  disorderly  persons  "  to  an  appeal  on  the  same  con- 
ditions to  the  sessions. 

1.  Every  person  committing  any  of  the  offences  herein- 
before mentioned,  after  having  been  convicted  as  an  idle 
and  disorderly  person. 

2.  Every  person  pretending  or  professing  to  tell  for- 
tunes, or   using  any  subtle   craft,  means,  or  device  by 


(riS  The  warrant  of  commitment  for  vagrancy  in  deserting  a 
family  must  state  that  the  family  were  actually  chargeable:  the 
King  v.  Hall,  3  Burr.  R.1636. 

(o)  s.  16. 
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palmistry,  or  otherwise,  to  deceive  and  impose  on  any  of 
his  Majesty's  subjects. 

3.  Every  person  wandering  abroad,  and  lodging  in  any 
barn  or  outhouse,  or  in  any  deserted  or  unoccupied  build- 
ings, or  in  the  open  air,  or  under  a  tent,  or  in  any  cart  or 
waggon,  not  having  any  visible  means  of  subsistence,  and 
not  giving  a  good  account  of  himself  or  herself. 

4.  Every  person  unlawfully  exposing  to  view,  in  any 
street,  road,  highway,  or  public  place,  any  obscene  print, 
picture,  or  other  indecent  exhibition. 

5.  Every  person  wilfully,  openly,  lewdly,  and  obscenely 
exposing  his  person  in  any  street,  road,  or  public  high- 
way, or  in  the  view  thereof,  or  in  any  place  of  public 
resort,  with  intent  to  insult  any  female. 

6.  Every  person  wandering  abroad,  and  endeavouring 
by  the  exposure  of  wounds,  or  deformities,  to  obtain  or 
gather  alms. 

7.  Every  person  going  about  as  gatherer  or  collector  of 
alms,  or  endeavouring  to  procure  charitable  contributions 
of  any  nature  or  kind,  under  any  false  or  fraudulent 
pretence. 

8*.  Every  person  running  away  and  leaving  his  wife,  or 
.his  or  her  child  or  children  chargeable,  or  whereby  she,  or 
they,  or  any  of  them,  shall  become  chargeable  to  any 
parish,  township,  or  place. 

9.  Every  person  playing  or  betting  in  any  street,  road, 
highway,  or  other  open  and  public  place,  at  or  with  any 
table,  or  instrument  of  gaming,  at  any  game  or  pretended 
game  of  chance. 

10.  Every  person  having  in  hi3  or  her  custody  or  pos- 
session, any  picklock,  key,  crow,  jack,  bit,  or  other  im- 

Element,  with  intent  feloniously  to  break  into  any  dwelling- 
ouse,  warehouse,  coach-house,  stable,  or  out  building,  or 
being  armed  with  any  gun,  pistol,  hanger,  cutlass,  blud- 
geon, or  other  offensive  weapon,  or  having  upon  him  or 
her  any  instrument  with  intent  to  commit  any  felonious 
act.(p) 

1 1.  Every  person  being  found  in  or  upon  any  dwelling- 
house,  warehouse,  coach-house,  stable,  or  out-house,  or 
in  any  inclosed  yard,  garden,  or  area,  for  any  unlawful 
purpose. 

12.  Every  suspected  person,  or  reputed  thief,  frequent- 
ing any  river,  canal,  or  navigable  stream,  dock  or  basin, 

(  »)  The  conviction  under  this  head  of  vagrancy  must  stale  that  the 
implements,  or  some  of  them,  were  found  on  the  prisoner  at  the  time 
of  Ms  apprehension ;  the  King  v.  Brown,  8  T.  R.  26. 
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or  any  quay,  wharf,  or  warehouse,  near  or  adjoining 
thereto,  or  any  street,  highway,  or  avenue  leading  thereto, 
or  anyplace  of  public  resort,  or  any  avenue  leading  there- 
to, or  any  street,  highway,  or  place  adjacent,  with  intent 
to  commit  felony. 

13.  And  every  person  apprehended  as  an  idle  and  dis- 
orderly person,  and  violently  resisting  any.  constable  or 
other  peace  officer,  so  apprehending  him  or  her,  and  being 
subsequently  convicted  of  the  offence  for  which  he  or  she 
shall  have  been  so  apprehended. 

3.  Incorrigible  Rogues. — The  following  persons  are  to 
be  deemed  incorrigible  rogues  under  the  act : 

1 .  Every  person  breaking  or  escaping  out  of  any  place 
of  legal  confinement,  before  the  expiration  of  the  term  for 
which  he  or  she  shall  have  been  committed,  or  ordered 
to  be  confined  by  virtue  of  this  act. 

2.  Every  person  committing  any  offence  against  this 
act,  which  shall  subject  him  or  her  to  be  dealt  with  as  a 
rogue  and  vagabond,  such  person  having  been  at  some 
former  time  adjudged  so  to  be,  and  duly  convicted 
thereof,  (q) 

3.  And  every  person  apprehended  as  a  rogue  and 
vagabond,  and  violently  resisting  any  constable,  or  other 
peace  officer  so  apprehending  him,  or  her,  and  being  sub- 
sequently convicted  of  the  offence  for  which  he  or  she 
shall  have  been  so  apprehended. 

As  to  these  it  is  enacted,  "  That  it  shall  be  lawful  for 
any  justice  of  the  peace  to  commit  such  offender  (being 
thereof  convicted  before  him  by  the  confession  of  such 
offender,  or  by  the  evidence  on  oath  of  one  or  more  cre- 
dible witnesses)  to  the  house  of  correction,  there  to  remain 
until  the  next  general  or  quarter  sessions  of  the  peace; 
and  every  such  offender,  who  shall  be  so  committed  to 
the  house  of  correction,  shall  be  there  kept  to  hard 
labour  during  the  period  of  his  or  her  imprisonment."  (r) 
And,  further,  it  is  enacted,  "  that  when  any  incorrigible 
rogue  shall  have  been  committed  to  the  house  of  correction, 
there  to  remain  until  the  next  general  or  quarter  sessions, 
it  shall  be  lawful  for  the  justices  of  the  peace  there  assem- 

(a)  A  question  has  been  raised  whether  persons  once  convicted 
under  the  previous  vagrant  acts  as  rogues  and  vagabonds  were  under 
these  words  to  be  deemed  incorrigible  rogues  for  a  second  offence  of 
a  like  nature.  Upon  this,  Sir  John  Copley,  when  Attorney  General, 
gave  an  opinion,  inserted  in  Chetw.  24  Ed.  of  Burn,  J.  p.  568, 
answering  the  question  in  the  affirmative. 

(r)  8.5. 
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bled  to  examine  into  the  circumstances  of  the  case,  and  to 
order,  if  they  think  fit,  that  such  offender  be  imprisoned  in 
the  house  of  correction,  and  be  there  kept  to  hard  labour 
for  any  time  not  exceeding  one  year,  from  the  time  of 
making  such  order,  and  to  order  further,  if  they  think  fit, 
that  such  offender  (not  being  a  female)  be  punished  by 
whipping,  at  such  time  during  his  imprisonment,  and  at 
such  place  within  their  jurisdiction,  as,  according  to  the 
nature  of  the  offence,  they  in  their  discretion  shall  deem 
expedient."  («) 

Under  this  act,  justices  have  power  to  issue  warrants  to  Powers  of  jui- 
bring  before  them  persons  suspected  of  vagrancy ;  (t)  and  S^ul^AdL 
to  search  lodging  houses  reasonably  suspected  of  har- 
bouring them,  (u)  Constables  may  seize  goods  in  pos- 
session of  a  party  so  charged,  search  his  Baggage,  and, 
on  the  direction  of  a  magistrate,  sell  his  effects,  and  apply 
the  proceeds  towards  the  expence  of  conveying  the 
offender,  and  maintaining  him  in  the  house  of  correction. 
When  a  party  committed  as  an  incorrigible  rogue  obtains 
his  discbarge  on  notice  of  appeal,  the  justices  may  bind 
over  parties  cognizant  of  the  facts,  to  prosecute  and  give 
evidence,  and  the  sessions  may  allow  to  such  parties  costs 
on  the  trial  of  the  appeal,  (v) 


CHAPTER  IX. 

OF  GENERAL  MATTERS  RELATING   TO  APPEALS. 

§  1.  Of  the  Jurisdiction  of  the  Sessions  to  try  and  adjourn  Appeals, 
and  the  Right  of  Appeal. 

-  2.  Of  the  Steps  preliminary  to  Appealing. 

-  3.  Of  the  Sessions  to  which  Appeals  must  be  preferred. 

-  4.  Of  the  Trial  and  Determination  of  Appeals. 

§1.  OF  THE  JURISDICTION  OF  THE  SESSIONS  TO  TRY 
AND  ADJOURN  APPEALS,  AND  THE  RIGHT  OF  AP- 
PEAL. 

We  now  come  to  the  consideration  of  appeals  ;  gene*  Appeals. 
rally  one  of  the  most  intricate,  as  well  as  important,  of 
the  subjects  submitted  to  sessions  of  the  peace.    The 
most  cursory  acquaintance  with  any  book  on  the  office 
and  duties  of  a  justice  of  the  peace,  must  be  sufficient  to 

induce   a  conviction  that  it   would   be   an  unprofitable 

*  ■— — — ^—^— —      —— ~-~ ~~^~— 

{s)  8.  10.  (0  s.  7.  (w)  s.  13.  (v)  s.  9. 
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labour  to  introduce,  under  this  division,  all  the  subjects 
indiscriminately,  on  which  an  appeal  lies  to  the  sessions, 
from  the  orders  or  adjudications  of  individual  magistrates. 
No  part  of  the  whole  system  can  exhibit  a  better  proof  of 
this  position,  than  that  which  embraces  the  differences 
between  masters  and  their  workmen,  in  most  of  our  trades, 
which  are  respectively  regulated  by  a  great  number  of 
statutes ;  many  of  which  are  very  rarely  called  into  use, 
but  all  of  which  are  to  be  met  with  in  books  of  the 
kind  which  has  been  alluded  to,  as  occasion  may  re- 
quire. It  is  proposed,  therefore,  to  confine  what  is 
advanced  here  on  the  subject  of  appeals,  to  those  which 
arise  out  of  the  most  ordinary  and  fruitful  sources  of 
them.  But,  first,  it  is  becoming  that  appeals  in  the 
abstract,  and  in  their  general  regulation,  before  we  de- 
scend to  consider  an  application  of  them  to  particular 
subjects,  should  receive  some  attention. 
Appeal,  what.  Appeal,  according  to  the  general  use  of  the  word,  signifies 
a  complaint  to  a  superior  court,  of  the  erroneous  judgment 
of  an  inferior  one  ;  and  in  this  sense  it  is  used  when  ap- 
plied to  the  reference  from  the  orders,  or  convictions,  of 
justices  out  of  sessions,  to  the  judgment  of  the  court  of 
session ;  the  only  application  of  it  with  which  we  have 
Differs  from  any  concern  here.  It  differs  from  the  remedy  by  certio- 
remedy  by  rarif  of  which  hereafter,  not  being,  as  the  latter  is,  a 
certwran.  common  law  right  for  the  purpose  of  obtaining  the  judg- 
ment of  a  superior  tribunal,  but  a  qualified  right  given  by 
special  provision  of  statute. 

The  first  thing  necessary  to  be  observed  upon  the  general 
subject  of  appeals,  is,  that  where  an  authority  is  conferred 
Authority  to      upon  the  court  to  try  them,  an  incidental  authority  ac- 
cretion.* C°n"  comPanies  it  of  adjournment,  if  necessary  for  the  advance- 
ment of  justice; (a)   and  this   even   though  the   statute 
giving  the  appeal  direct  the  justices  of  the  said  session  to 
determine  it :  but  this  is  on  the  supposition  that  the  ap- 
peal is  regularly  before  the  Court ;  for  if  any  previous  steps 
are  made  necessary  by  the  statute  as  the  condition  of  the 
right  of  appeal,  and  they  have  not  been  complied  with, 
they  cannot  adjourn  the  hearing  of  what  is  not  regularly 
before  them.  (6) 
Distinction  be-        It  is  fit  here  to  notice  the  distinction  between  appeals 
anrconvtctTons.  aga*nst   &*  orders  of  justices,    and  those  against  their 
judgments  and  convictions.     Orders,  which  have  been  said 
to  partake  most  of  the  nature  of  convictions,  are: 


8) 


The  King  v.  the  Justices  of  Wiltshire,  13  East,  R.  352. 
The  King  v.  the  Justices  of  Oxfordshire,  1  M.  and  S.  448. 
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1.  Orders  of  bastardy,  under  18  Eliz.  c.  3. 

2.  Against  persons  continuing  to  keep  a  public  house, 
after  an  order  of  justices  to  suppress  it,  under  5  and  6 
Edw.  6. 

3.  Against  tenants  fraudulently  removing  goods  to  avoid 
distress,  under  11  Geo.  2.  c.  28. 

To  these,  however,  for  our  present  purpose,  must  be 
added  several  others ;  as,  for  example,  those  which  re- 
spect the  settlements,  maintenance,  and  removal  of  the 
poor. 

The  reason  for  noticing  any  distinction  here  be- 
tween orders  and  convictions,  is  for  the  purpose  of  ob- 
serving, that  less  formality  is  deemed  necessary  to  be 
5 reserved  respecting  the  former,  than  respecting  the 
atter.  (c)  In  the  case  of  an  order  (ex.  gr.),  it  is  not 
always  necessary  that  it  should  appear  on  the  face  of 
record  that  the  defendant  was  summoned,  (d)  which  is 
absolutely  necessary  in  the  case  of  a  conviction,  (e) 
except  when  his  appearance  renders  it  immaterial.  So 
an  order  has  been  holden  good,  in  the  case  of  removing 
goods  to  avoid  distress,  under  11  Geo.  2.  when  the 
offence  was  expressed  in  the  alternative,  "  removed,  or 
concealed,  goods,  &c. ; "  for,  as  was  said  by  Lord  Mansfield 
in  one  case,  (f)  though  in  indictments  ana  convictions  the 
Court  is  bound  by  a  long  succession  of  cases  to  require 
certainty  to  the  greatest  degree  of  technical  precision,  in 
orders  more  latitude  is  allowed ;  and  if  the  record  be  sm6- 
stantiallu  right,  the  Court  will  intend  that  all  the  necessary 
formalities  have  been  observed. 

As  the  appeals  against  particular  descriptions  of 
orders  will  be  further  considered  hereafter,  as  well  as 
against  particular  descriptions  of  convictions,  sufficient 
notice  has  already  been  taken  of  the  general  differences 
between  them,  so  far  as  regards  appeals  from  them 
respectively;  and  we  must  proceed  to  other  matters 
respecting  appeals  in  the  abstract,  preliminary  to  any 
discussion  of  the  individual  questions,  on  which  they  may 
be  made.  On  this  view  of  the  subject,  three  considera- 
tions offer  themselves :  viz.  the  right  of  appeal  itself; 
the  steps  to  be  taken  in  exercising  it ;  and  the  session  to 
which  it  is  to  be  preferred. 

Appeal  from  the  proceedings  of  justices  out  of  session,  The  right  of 

_____^___  appeal, 

c)   The  King  v.  Morgan,  Cald.  C.  156  ;  1  Burr.  R.  399. 
Kd)  The  King  v.  the  Justices  of  Oxfordshire,  1  M.  and  S.  448. 
*e)   The  King  v.  Venables,  2  Ld.  Raym.  1405  ;  the  King  v.  Haw- 
ker, Cald.  Ca.  391. 

(/)  The  King  v.  Middlehurst,  1  Burr.  R.  399. 

2  E 
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to  the  court  of  session,  is  not  a  matter  of  common  right, 
but  of  special  provision,  (g)  And  it  must  be  given  by 
express  enactment,  and  cannot  be  extended  by  an  equi- 
table construction  to  cases  not  distinctly  enumerated. 
Thu3,  on  the  subject  of  the  excise  laws,  the  12  Car.  2. 
c.  24.  after  empowering  two  justices  to  hear  and  determine 
matters  on  complaint,  and,  on  their  neglect,  gives  similar 
power  to  the  sub- commissioners,  and  then  proceeds  to 
allow  persons  aggrieved  by  any  judgment  of  the  suZmwii- 
missioners  to  appeal  to  the  sessions,  but  makes  no  mention 
of  any  appeal  from  the  judgment  of  the  two  justices. 
Hence  it  nas  been  determined  that,  neither  under  this  act, 
nor  any  subsequent  one  which  adopts  or  bears  reference 
to  its  provisions  respecting  appeals,  is  any  appeal  given 
by  equitable  construction  from  the  judgment  of  the  two 
justices ;  for  an  appeal  is  only  given  by  express  words, 
from  that  of  two  sub-commissioners,  and  tne  authority 
cannot  be  extended  by  inference,  (h)  But,  on  the  other 
hand,  the  operation  of  a  general  clause  of  appeal  in  the 
statute  cannot  be  excluded  by  mere  inference  drawn  from 
other  clauses,  (i) 

§2.     OF   THE    STEPS    PRELIMINARY    TO    APPEALING. 

Preliminary  The  right  of  appeal  being  only  derived  from  the  express 

a^ailn* t0  provisions  of  some  statute,  may  be,  and  generally  is,  granted 
appeamg.  qq  certain  conditions;  as  of  notice  to  the  magistrate 
making  the  order  or  conviction,  or  to  the  parties  at  whose 
requisition  it  is  made  ;  and  recognizance  to  prosecute  the 
appeal.  Express  notice  is  not,  however,  necessary,  unless 
required  by  the  statute,  where  q,  recognizance  is  directed. 
Thus,  it  has  been  holden  that  the  statute  60  Geo.  3.  c.  48. 
providing  that  any  party  aggrieved  by  a  conviction,  who 
shall  enter  into  a  certain  recognizance  to  appear  at 
the  next  session,  shall  be  at  liberty  to  appeal,  dispenses 
with  the  necessity  of  any  other  notice,  and  if  the  party 
enter  into  the  recognizance,  the  sessions  are  bound  to 
hear  his  appeal,  (j)  And  where  an  act  requires  notice  of 
appeal  to  be  given,  without  expressing  tnat  the  notice 
must  be  in  writing,  a  parol  notice  will  suffice ;  (ft)  and  this 
though  the  statute  require  "  reasonable  notice ;"  for  the 


(g)  Per  Ld.  Ellenborough,  in  the  King  v.  the  Justices  of  Oxford- 
shire, 1  M.  and  S.  448. 

(h)  The  King  v.  the  Justices  of  Surrey,  2  T.  R.  £04. 
f i)  The  King  v.  the  Justices  of  Cumberland,  1  B.  and  C.  64. 
(A  The  King  v.  the  Justices  of  Essex,  4  B.  and  A.  276. 
(k)  The  King  v.  the  Justices  of  Salop,  4  B  and  A.  626. 
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word  u  reasonable  "  will  be  held  to  refer  to  the  time  of  the 
notice,  and  not  to  the  manner,  so  as  to  enable  the  Court 
to  construe  it  as  requiring  a  notice  in  writing.  (/)  It  is, 
however,  more  convenient  in  all  cases  to  give  notice  in 
writing,  as  being  more  specific  and  better  capable  of 
proof;  and,  of  course,  where  it  is  required  by  statute,  it 
roust  be  given. 

By  many  statutes  it  is  made  a  part  of  a  magistrate's  Ho*  dispensed 
duty  to  acquaint  the  party  whom  he  convicts  of  nis  right with* 
of  appealing,  and  also  to  inform  him  of  the  necessary 
steps  to  be  taken.  In  convicting  on  such  statutes,  if  the 
justice  neglect  this  duty,  as,  if  the  statute  requires  both  a 
recognizance  and  notice,  and  the  justice  informs  the  party 
convicted  of  his  right  to  appeal,  and  receives  his  recogni- 
zance, but  is  silent  as  to  the  notice,  the  appellant  is 
discharged  from  the  obligation  of  giving  notice,  and  the 
session  is  bound  to  receive  his  appeal,  (m) 

On  a  motion  for  a  mandamus,  to  enter  an  appeal  and  con- 
tinuances, &c.  upon  a  conviction  for  an  offence  against 
17  Geo.  3.  c.  56.  the  20th  section  of  which  stat.  requires 
that  "  the  magistrates  at  the  time  of  conviction  shall  make 
known  to  the  offender  his  right  of  appealing  to  the  next 
session/'  the  affidavit  of  the  appellant  Mawson  (on  which 
the  motion  was  founded)  stated  that  the  convicting  magis- 
trates did  not  make  known  to  him  at  the  time  of  nis  con- 
viction such  right  of  appeal,  and  that  he  was  not  informed 
of  such  right  till  some  time  afterwards,  and  that  he  then 
gave  notice  in  writing  of  his  intention  to  appeal,  and 
procured  sufficient  sureties  for  trying  such  appeal:  but 
there  not  being  any  meeting  of  the  said  justices,  or  of  any 
two  justices,  before  the  holding  of  the  next  General  Quar- 
ter Session,  he  with  his  sureties  attended  at  such  session, 
and  entered  his  appeal  with  the  clerk  of  the  peace  ;  which 
appeal  the  justices  in  session  refused  to  entertain,  on  the 
ground  that  he  had  not  given  notice  of  his  intention  to 
appeal  at  the  time  of  his  conviction,  nor  entered  into  recog- 
nizance, &c. 

The  mandamus  was  granted,  on  the  ground  that  the  affi- 
davits filed  by  the  justices  in  answer  were  dated  and  sworn 
before  a  commissioner  of  the  Court  of  King's  Bench,  but 
contained  no  place  in  the  jurat j  where  sworn,  and  the  Court 
were  of  opinion  that  the  place  where  the  affidavit  is  taken 
ought  always  to  be  stated,  as  one  medium  through  which 

^ — — —      I    1^  ■     ^»^..l.       I     ■  ■        I  I  ■       ■■»■■■■  ■  ■■■!  ■  ■»  ^^ ^^^^^^— 

(/)    The  King  v.  the  Justices  of  Surrey,  5  B.  and  A.  539. 
(m)  The  King  v.  the  Justices  of  Leeds,  4  T.  R.  5$3. 

2  k  2 


420  SESSION    APPEALED    TO. 

it  may  be  ascertained  whether  the  person  taking  it  is  a 
commissioner,  and  for  other  causes. 

The  justices  made  their  return,  4<  that  they  caused  the 
appeal  to  be  entered,  &c.  and  that  upon  the  hearing  it  was 
proved  that  the  two  justices  did  make  known  to  mawson 
at  the  time  of  his  conviction  his  right  to  appeal,  &c.  and 
that  he  failed  to  prove  any  notice  of  his  intention  to  ap- 
peal ;  but,  on  the  contrary,  that,  at  the  time  when  the 
justices  so  made  known  to  him  his  right  to  appeal,  he 
waived  his  intention  of  so  doing,  by  actually  replying 
'  that  he  thought  he  had  better  pay  the  penalty/  and  that 
he  did  not  then,  or  at  any  time  before  the  calling  on  the 
appeal,  enter  into  a  recognizance,"  &c. 

It  was  contended  in  answer  to  this  return,  that  Maw- 
son's  reply  was  not  a  waiver  of  his  right  to  appeal,  nor  did 
it  dispense  with  the  duty  of  the  justices  to  proceed 
further,  and  inform  him  also  of  all  the  necessary  steps  to 
be  taken  in  prosecuting  such  right  of  appeal. 

But  Lord  Ellenborough,  C.  J.  said,  "  All  the  statute 
positively  requires  is,  that  the  justices  shall  make  known 
to  the  person  convicted  his  right  of  appeal ;  they  did  so ; 
and  if  tie  had  thereupon  signified  his  intention  to  appeal 
non  liquet  that  they  would  not  also  have  proceeded  to  in- 
.  form  nim  of  the  further  steps  to  be  taken  by  him.  fiat 
why  should  they  do  so  nugatory  an  act,  as  to  inform  him 
what  be  must  do  to  appeal  and  enforce  his  right,  when  he 
had  declined  to  appeal  altogether,  and  had  waived  his 
right  ?"  (w) 

|  3.     OF    THE    SESSIONS    TO    WHICH    AN    APPEAL    MUST 

BE    PREFERED. 

To  what  kind  of     The  appeal  given  by  the  usual  words  of  an  act  is  not  to 
session.  ^e  nex^.  generai  sessions,  if  there  be  such  sessions  holden 

distinct  from  the  quarter  sessions,  but  to  the  next  quarter 
sessions,  (o)     The  other  circumstances  to  be  considered, 
relate  to  the  place  in  point  of  local  jurisdiction,  and  to  the 
sessions  in  point  of  time. 
To  what  sesMon       1st,  as  to  place. — The  appeal  must  be  to  the  session  of 

pJwktion  k>Cal  tlle  Jurisdiction  in  which  the  order  or  conviction  is  made, 
unless  otherwise  specially  provided ;  from  the  judgments 
of  corporate  magistrates  to  the  sessions  for  the  borough ; 
and  from  the  judgments  of  county  magistrates  to  the 
sessions  for  the  county,  (p)    But  there  is  an  exception  in 

00  The  King  v.  the  Justices  of  the  West  Riding  of  York,  3  M. 
and  S.  493.  ° 

i°\  T,h.e  KinS  v' the  Justices  of  London,  15  East,  R.  632. 
>  (p)  Skinn.  223, 
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case  of  orders  for  removal  of  the  poor ;  in  order  that  ap- 
peal may  never  be  ab  eodem  ad  eundem,  (q)  it  is  provided 
by  8  and  9  Will.  3.  c.  30.  "  that  the  appeal  against  any 
order  of  removal  shall  be  prosecuted  at  the  general  or 
quarter  sessions  for  the  county,  division,  or  riding,  wherein 
the  parish,  township,  or  place,  from  whence  such  poor 
person  shall  be  removed,  doth  lie,  and  not  elsewhere." 

2d.  As  to  time. — The  period  within  which  an  appeal  must  within  what 
be  preferred  is  generally  pointed  out  also  by  the  statute ; t,me* 
if  there  be  no  such  appointment,  the  construction  of  the 
courts  is,  that  it  must  be  within  a  reasonable  time  ;  (r)  but 
where  there  is  such,  it  is  most  commonly  to  the  next 
session.     This  expression,  next  session,  has  been  the  sub-  Next  session, 
ject  of  much  controversy,  as  well   with  respect  to  the  wbBt  witb 
terminus  a  quo,  as  the  terminus  ad  quern.    When  a  statute  T^^t^^UOt 
gives  an  appeal  from  a  conviction  to  the  next  quarter 
sessions,  it  is  construed  to  mean  next  after  the  conviction, 
and  not  the  next  after  the  execution  or  levying  of  the 
penalty .  (s) 

By  13  Geo.  3.  c.  78.  s.  19.  an  appeal  is  given  against 
orders  of  justices  for  stopping  up  roads  "  to  the  parties 
aggrieved  by  any  such  orders  or  proceedings  had/'  &c.  and 
the  question  was  the  precise  period  from  which  the 
grievance  was  to  be  estimated,  and-  whether  the  terminus 
a  quo  for  an  appeal  was  to  be  reckoned  from  the  time  of 
the  order,  or  from  the  time  of  the  actual  stoppage  in  con- 
sequence of  that  order.  The  Court  of  King  s  Bench  held 
that  an  appeal  to  the  session  after  the  actual  obstruction  of 
the  road  was  too  late,  the  parties  aggrieved  having  had 
notice  of  the  order  in  sufficient  time  to  have  appealed  to 
a  previous  session,  (t) 

In  a  private  enclosure  act,  power  was  given  to  the  com- 
missioners to  set  out  land  in  a  certain  proportion  in  case  of 
tithes  to  the  vicar,  with  the  following  clause  of  appeal : — 
"  and  if  any  persons  shall  think  themselves  aggrieved  by 
any  thing  done  in  pursuance  of  this  act,  they  may  appeal  to 
any  general  quarter  session  of  the  peace  for  the  county, 
&c.  within  six  calendar  months  after  such  cause  of  com- 
plaint shall  have  arisen."  The  commissioners  made  an 
allotment  upon  the  map,  which  the  vicar  inspected  in 
November,  1812,  and  appointed  an  agent  who  attended 
a  subsequent  meeting,  when  an  alteration  was  made  which 


# 


q)  Burr.  S.  C.  592. 

r)  The  King  v.  the  Justices  of  Oxfordshire,  1  M.  and  S.  448. 
(j)  Prosser  v.  Hyde,  1  T.R.  414. 
(*)  The  King  v.  the  Justices  of  Pembrokeshire,  2  East,  R.  213, 
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such  agent  approved,  and  it  was  understood  at  the  meet- 
ing where  such  agent  so  concurred,  that  all  objections 
were  reconciled,  and  the  allotments  definitively  settled. 
In  November,  1813,  the  commissioners  gave  notice  that 
all  tithes  were  to  cease  from  the  29th  of  September  last 
preceding.  The  vicar  being  dissatisfied  entered  an  ap- 
peal against  the  commissioners'  allotment  at  the  Epiphany 
sessions,  1814,  being  within  six  calendar  mopths  from  the 
date  of  the  notice  of  the  commissioners  above  mentioned. 
This  came  on  to  be  heard  at  the  following  Easter  session, 
but  was  dismissed  as  being  out  of  time.  The  question 
was  from  what  period  the  "  grievance  commenced. "  The 
Court  of  King's  Bench  were  of  opinion  that  the  notice  of 
the  commissioners  of  the  time  from  which  the  tithes  were  to 
cease,  was  the  commencement  of  the  vicar's  grievance, 
and  therefore  that  the  appeal,  being  within  six  months 
from  that  period,  was  in  time.(u) 

A  party  assessed  to  a  highway  rate  refused  to  pay,  and  a 
warrant  of  distress  was  granted  by  two  justices,  on  the  4th 
day  of  December,  which  was  executed  on  the  12th  day  of 
the  same  month,  and  the  party  gave  notice  of  appeal  with- 
in six  days  after  the  said  12M  day  of  December.  The 
words  of  13  Geo.  3.  under  which  this  distress  was  granted, 
are  "  within  six  days  after  the  cause  of  complaint/'  and 
the  only  question  was  whether  "  the  cause  ot  complaint" 
was  the  issuing  of  the  warrant,  or  the  levy  under  it.  The 
session  had  dismissed  the  appeal,  and  on  a  motion  for  a 
mandamus  to  receive  it,  the  Court  of  King's  Bench  said 
"  the  period  when  the  party  appealing  was  damnified  was 
when  the  warrant  was  executed,  not  when  it  was  granted; 
for  non  liquet  that  it  will  ever  be  proceeded  upon,   (v) 

Inquisition  on  a  writ  of  ad  quod  damnum  respecting  a 
road  therein  described,  taken  on  the  11th  day  of  Novem- 
ber, 1812.   No  inclosure  or  stoppage  of  the  road  occurred 
till  June,  1813,  when  a  gate  was  put  across,  and  a  board  put 
up,  dated  the  April  preceding,  with  notice  that,  by  virtue  of 
the  writ  and  inquiry  before  a  jury,  &c.  the  road  in  question 
was  stopped.     On  the  2d  of  July  the  complainant  gave 
notice  of  appeal,  and  it  came  on  to  be  heard  at  the  Mid- 
summer session,  but  was  dismissed  as  being  out  of  time. 
The  words  of  the  statute  (w)  are,  that  "  it  shall  be  lawful  for 
any  person  injured  or  aggrieved  by  any  such  order  (of 
justices)  or  proceeding,  or  by  the  inclosure  of  any  highway 
by  virtue  of  an  inquisition  taken  upon  a  writ  of  ad  quod 

(u)  The  King  v.  the  Justices  of  Gloucestershire,  3  M.  and  S.  127. 
(v)  The  King  v.  the  Justices  of  Devon,  1  M.  and  S.  411. 
(»)  13  Geo.  3.  c.  78. 
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damnum,  to  appeal  to  the  next  general  quarter  session 
after  such  order  made,  and  proceeding  had,  on  giving  ten 
days9  notice  to  the  surveyor,  &c.  But  if  no  such  appeal 
be  made,  then  such  order  and  proceeding  shall  be  con- 
firmed, and  the  inclosures  may  be  made,  and  the  ways 
stopped/'  The  question  here  again  was  on  the  terminus 
d  quo.  The  sessions  had  rejected  the  appeal,  and  the 
motion  was  for  a  mandamus  to  compel  tnem  to  receive 
it.  The  Court  said  the  difficulty  of  the  construction 
arose  on  the  words  "  inclosure  "  and  "  proceeding."  But 
proceeding  must  be  understood  to  mean  legal  proceeding, 
and  not  an  act  done.  The  order  to  inclose  under  the 
inquisition  is  itself  a  grievance,  before  the  inclosure  be 
actually  made.  "  It  shall  be  lawful  to  make  complaint  by 
appeal  to  the  next  quarter  session  after  such  order  made, 
or  proceedings  had."  These  words  embrace  the  whole 
subject  matter  of  the  appeal.  It  may  be  to  the  next 
session  after  the  order  (viz.  order  of  justices)  or  proceeding 
(viz.  proceeding  under  an  inquisition).  If  there  be  no 
appeal  till  the  inclosure,  the  party  must  make  a  new  high* 
way  before  it  can  be  determined  whether  he  be  at  liberty 
to  slop  the  old  one.  The  appeal  must  therefore  precede 
the  inclosure  or  stoppage.  Proceeding  then  cannot  mean 
proceeding  to  stop  up,  but  proceeding  upon  the  inquisition; 
the  judicial  proceeding,  not  the  inclosure  in  execution  of 
such  proceeding.  If  so,  the  appeal  must  be  made  to  the 
session  next  after  the  execution  of  the  inquisition.  The  rule 
was  therefore  discharged,  (x) 

Two  justices  in  a  special  session,  the  20th  of  June, 
made  an  order  for  a  public  footway  to  be  diverted  and 
turned.  On  the  4th  of  July  following  they  made  another 
order  for  the  old  footway  to  be  stopped  up.  Appeal  at 
the  next  Michaelmas  quarter  session,  the  Midsummer 
quarter  session  having  been  holden  on  the  11th  of  July. 
The  justices  dismissed  the  appeal,  conceiving  that  the  time 
within  which  it  was  to  be  made  was  to  be  reckoned  from  the 
date  of  the  first  order,  which  was  for  diverting  the  way. 
But  it  was  contended,  in  support  of  the  motion  for  a 
mandamus  to  compel  the  justices  to  hear  the  appeal,  that 
die  grievance  commenced  only  at  the  time  of  the  order  for 
stopping  up  the  old  footway,  not  from  that  of  the  order  for 
making  a  new  one  ;  and  of  that  opinion  was  the  Court  of 
King's  Bench,  (y) 

An  act  for  the  inclosure  of  certain  lands  in  the  parish 

(x)  The  King  v.  the  Justices  of  Buckinghamshire,  3  M .  and  S, 

930. 

(y)  The  King  v.  the  Justices  of  Herts,  3  M.  and  8.  459. 
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of  C.  county  of  Middlesex,  passed  with  a  clause  of  appeal 
in  the  usual  terms,  "  within  six  months  from  the  time 
when  the  cause  of  complaint  shall  have  arisen."  The  com- 
missioner (for  there  was  only  one  in  this  case)  at  a 
meeting  under  the  act,  holden  on  the  18th  of  June,  1818, 
showed  the  map  to  the  present  appellant,  with  the  allot- 
ment marked  out  upon  it,  which  he,  the  commissioner, 
had  assigned  to  him,  the  appellant.  The  latter  raised 
some  objections  to  it,  and  desired  the  commissioner  to 
reconsider  it.  He  did  so,  but  did  not  think  fit  to  make 
any  alteration,  and,  having  received  no  further  appli- 
cation, on  the  28th  of  August  following  sent  a  formal 
notice  to  the  appellant  that  the  land  remained  allotted 
to  bim,  according  to  the  map  exhibited  to  him  on 
the  18th  of  June  previous,  and  on  the  same  day  the 
said  allotment  was  accordingly  staked  out  by  command 
of  the  said  commissioner.  According  to  the  particular 
act,  as  well  as  the  general  act  of  inclosure,  no  allotment 
ought  to  be  made,  till  the  roads  have  been  set  out;  and 
the  roads  in  this  case  could  not  be  staked  out  till  the  end 
of  July,  because  the  crops  were  on  the  ground.  The 
appeal  was  lodged  on  the  9th  of  January,  and  respited 
till  the  29fti  of  April,  when  it  was  opposed  on  the  ground 
of  not  having  been  lodged  in  time,  i.e.  within  six  months 
from  the  cause  of  complaint  arising.  The  justices  con- 
ceived that,  as  the  roads  were  all  set  out  on  the  map, 
previous  to  the  allotments  being  made  in  the  same  way,  it 
was  sufficient  if  they  were  staked  out  as  soon  as  the  con- 
venience of  the  occupiers  of  the  crops  permitted.  They 
also  conceived  that,  as  the  map,  with  the  allotment  of 
the  appellant,  was  shown  to  him  on  the  18th  of  June,  no 
encouragement  was  given  to  him  to  believe  that  any 
alteration  could  be  made ;  as  no  alteration  whatever  was 
subsequently  made,  or  even  any  renewed  application  for 
such  alteration  (although  there  were  other  meetings  held 
in  the  interim  on  the  subject  of  the  inclosure ;  and  the 
allotments  set  out  in  the  map  were  considered  final,  and 
matters  of  public  notoriety  in  the  parish) ;  and  as  the 
subsequent  notice  was  only  a  repetition  and  confirmation 
of  what  had  been  exhibited  to  the  appellant  as  the 
decision  of  the  commissioner  on  the  18th  of  June;  that 
the  cause  of  complaint,  if  any,  arose  on  the  18th  of  June, 
when  the  notice  was  given  to  the  appellant,  and  that  the 
appeal  therefore  (on  the  authority  of  R.  v.  Bucks)  ought 
to  have  been  within  six  months  from  that  time,  and  dis- 
missed the  appeal. 

On  motion  for  a  mandamus  to  compel  the  justices  to 
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enter  continuances  and  hear  the  appeal,  the  Court  of 
King's  Bench  thought  "  there  was  no  actual  setting  out 
of  the  allotment  in  this  case,  according  to  the  true  con- 
struction of  the  act,  till  something  was  actually  done, 
founded  upon  the  plan ;"  and  made  the  rate  absolute.  {%) 

An  inclosure  act  gave  to  the  party  aggrieved  a  right  of 
appeal  for  any  thing  done  in  pursuance  of  that  act,  or  of 
the  (recited)  general  inclosure  act,  on  giving  to  the  com- 
missioner and  to  the  parties  concerned,  ten  days9  notice,  in 
writing.  Notice  of  appeal  against  an  order  ascertaining 
the  boundaries  between  two  townships,  was  served  on  the 
commissioner,  but  not  on  the  lady  of  the  manor,  who  was 
a  party  materially  interested  in  the  question,  because  the 
commissioner  had  (as  was  alleged)  committed  a  great 
error  in  ascertaining  the- boundaries  of  the  parish  to  be 
inclosed.  The  appeal  was  made  to  the  quarter  sessions  on 
this  ground,  viz.  that  the  commissioner  had  included 
within  his  boundary  a  considerable  part  of  an  adjoining 
manor  belonging  to  a  Mr.  S.  When  the  case  came  on,  the 
counsel  of  Mr.  3.  proposed  to  respite  the  hearing.  But  it 
was  opposed  on  the  ground,  that  the  notice  was  insufficient, 
and  the  session  had  therefore  no  jurisdiction,  no  notice 
having  been  given  to  the  lady  of  the  manor.  Of  this 
opinion  were  the  justices,  and  ordered  the  case  to  be 
struck  out  of  the  paper* 

A  mandamus  being  applied  for,  to  enter  continuances  and 
to  hear  the  appeal,  tne  Court  of  King's  Bench  were  unani- 
mous in  opinion  that  the  justices  had  acted  right,  and  the 
mandamus  ought  not  to  issue.  The  notice  of  appeal  was 
insufficient.  The  party  who  appeals  is  bound  to  give 
eight  days'  notice  by  the  general  act  to  the  commissioner ; 
by  the  local  act  ten  days'  notice  to  the  commissioner,  and 
also  to  the  parties  concerned.  The  latter,  therefore,  so  far 
supersedes  the  provisions  of  the  former;  and  it  would  be 
a  great  hardship  if  the  party  concerned  were  bound  by  a 
notice  to  the  commissioner  alone.  "  Party  concerned  " 
includes  parties  directly  interested  in  the  soil ;  which  in 
this  case  the  lady  of  the  manor  was,  and  therefore  entitled 
to  notice,  which  she  had  not  received,  (a) 

There  are  other  cases  in  the  books  on  this  immediate 
subject,  but  they  are  not  of  so  recent  a  date,  nor  do  they 
throw  any  light  on  what  may  appear,  at  first  sight,  to  be 
the  discrepancies  between  the  two  or  three  cases  last  intro- 

(z)  The  King  v.  the  Justices  of  Middlesex,  MS. ;    and    1  Chit. 
R.  367. 
(a)  The  King  v.  the  Justices  of  Lancashire,  1  B.  and  A.  630. 
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duced.  Another,  however,  arising,  indeed/  out  of  a 
different  kind  of  claim,  but  nevertheless  pointing  out  the 
particular  gradations  of  right  conferred  by  the  progressive 
proceedings  of  commissioners  under  inclosure  acts,  may 
not  be  thought  entirely  irrevelant  to  the  general  subject 
under  discussion,  and  may  illustrate  some  points  of  nice 
discrimination.  Whether  it  may  entirely  reconcile  the 
cases  last  animadverted  upon,  must  be  left  to  the  reader's 
decision.  A  local  act,  tor  the  inclosure  of  certain  lands 
in  the  parish  of  N.  in  the  county  of  Norfolk,  passed  in 
}816.  IJy  that  act  a  power  was  given  to  the  commis- 
sioners, on  giving  notices,  to  allot  the  waste  and  common 
lands,  and  to  extinguish  {by  such  allotment)  all  rights  of 
commonage  over  the  same,  and  to  authorize  the  persons, 
to  whom  such  allotments  were  made,  to  take  possession  of, 
and  to  fence,  the  same.  The  notices  were  duly  given,  and 
the  rights  of  common  declared  to  be  extinguished  in 
February  1816.  In  March  1816,  an  order  was  made  for 
the  proprietors  to  take  possession  of  their  allotments  froqa 
that  date.  In  April  1817,  the  award  of  the  commissioners 
was  executed  according  to  the  provision  of  the  local 
act,  and  of  the  general  inclosure  act  of  41  Geo.  3;  by 
which  award  the  allotments  (as  before  made)  were  awarded 
to  the  respective  proprietors.  The  question  immediately 
before  the  Court  arose  upon  an  action  of  replevin,  and 
then  the  great  question  was,  "  at  what  period  one  Mason, 
one  of  the  persons  to  whom  an  allotment  had  been  made 
by  the  commissioners,  had  a  legal  seisin  of  the  land  so 
allotted  to  him/'  The  determination  of  that  question  ab- 
stractedly does  not  apply  to  our  present  point  of  examina- 
tion, but  the  progress  of  the  rights  accruing  to  the  allottees, 
at  the  different  periods  of  the  commissioners9  giving 
notices,  allotting,  extinguishing  rights  by  such  allotments, 
authorizing  allottees  to  take  possession,  and  ultimately 
confirming  the  allotments  by  their  award,  do  seem  by 
analogy  to  throw  considerable  light  on  the  question  so 
frequently  mooted  in  appeals  under  inclosure  acts  ;  viz.  at 
what  point  of  the  proceedings  of  the  commissioners  (viz. 
of  allotting,  staking  out,  confirming  by  award,  &c.)  the 
grievances,  to  be  appealed  against,  arise,  so  as  to  become 
a  ground  of  appeal.  Abbott,  C.  J.  in  giving  judgment  in 
the  case  under  review,  inter  alia,  notices  that,  "  by  the 
general  act,  41  Geo.  3.  s.  8.  and  10.  the  commissioners  are 
required  first  to  set  out  public  roads,  then  private  roads. 
By  section  17.  persons  to  whom  allotments  are  to  be 
made  are  required  to  accept  (finally)  their  allotments 
within  two  months  after  execution  of  the  award,  or  for- 
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feit  all  their  right  in  the  lands  inclosed.     By  section  14. 
the  shares  allotted  shall  be  taken  in  full  satisfaction  of  all 
rights ;  and  after  making  the  division,  and  execution  of 
the  award,  or  at  such  other  times  as  the  commissioners 
shall  in  a  particular  manner  direct,  all  rights  of  common, 
and  other  rights,  shall  be  extinguished.     By  section  19. 
after  allotments  made,  and  before  execution  of  the  award,  the 
persons  to  whom  allotments  shall  be  made,  are  enabled, 
with  the  consent  of  the  commissioners,  to  enclose  and  fence 
their  allotments.    By  section  35.  the  commissioners,  as 
soon  as  conveniently  may  be,  after  the  division  arid  allot- 
ments shall  be  finished,   shall  draw  up  their  award  in 
writing,  Sec.  which  is  to  be  engrossed  on  parchment,  read 
and  executed  in  the  presence   of  the   proprietors,  at  a 
meeting  held  for  that  purpose  on  notice  given,  and  the 
execution  is  to  be  proclaimed  in  the  parish  church  on  the 
next  Sunday,  &c. ;  from  the  time  of  which  proclamation, 
and  not  before,  their  award  shall  be  considered  as  com- 
plete, 8cc.     Consequently,  unless  the  effect  of  any  of  these 
provisions  be  varied  by  those  of  the  local  act,  a  legal 
title  is  not  acquired  before  the  proclamation  of  the  award." 
(This  was  the  particular  point  of  the  case  before  the 
Court.)     "  By  tne  local  act  (after  many  other  provisions 
respecting  the  allotting  for  roads,  watering-places,  gravel 
pits,  8cc.)  as  soon  as  the  commissioners  shall  have  ascer- 
tained the  rights  and  interests  of  the  proprietors,  and  the 
shares  and  proportions  to  be  allotted  to  them,  they  are  to 
give  notice  in  writing  of  a  convenient  time  and  placg 
where  th#  proprietors  may  be  informed  of  such  proposed 
allotments,  and  may  see  [the  scheme  thereof  upon  a  plan  or 
map  to  be  produced;  and  as  some  of  the  proprietors  may 
be  dissatisfied  with  the  proposed  allotments,  the  commis- 
sioners are  to  receive  statements  in  writing  of  objections, 
and  afterwards  to  determine  the  same,  and  their  de- 
termination  as  to  such  allotments    shall  be 
final  and  conclusive.     It  is  then  further  enacted, 
that,  after  the  several  allotments  shall  have  been  marked, 
staked  out,  &c.  and  before  the  signing  the  award,  it  shall 
be  lawful  for  the  proprietors  to  inclose  and  fence  them, 
&c.    These  authorities  to  inclose  and  fence,  and,  as  a 
consequence  thereof,  to  enjoy  in  security,  and  even  the 
power  to  sell  and  convey   (which  are  provided  for  by 
another  section  in  the  local  act),  in  this  stage  of  the  pro- 
ceedings, may  well  be  enjoyed  and  exercised  without  the 
actual  ownership  or  seizure  of  the  land,  which,  according 
to  other  words  in  this  act,  it  should  seem  cannot  be  for- 
feited, till  the  final  measure  contemplated  by  the  statute, 
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viz.  the  award,  shall  conclude  and  consummate  all  ante- 
cedent steps."  (b) 

This  is  sufficient  of  the  case  under  review  for  the  illus- 
tration proposed,  and  it  does  seem  to  follow,  from  the 
progressive  acquisition  of  rights  in  the  allottees  specifically 
pointed  out  by  this  judgment,  that  the  precise  point  of 
time  when  the  right  of  appeal  to  the  sessions  from  the 
judgments  of  commissioners,  may  be  collected,  without 
much  difficulty >  in  most  cases ;  in  all  cases,  indeed,  where 
the  provisions  of  the  local  act  do  not  contradict  or  super- 
sede those  of  the  general  iuclosure  act,  or  where  thy  are 
(which  is  generally  the  case)  conformable  with  the  enact- 
ments of  the  statute,  which  brought  the  question  just 
discussed  before  the  Court.  The  grievance,  or  foundation 
of  appeal,  it  is  conceived,  arises  at  that  point  of  time  when 
the  allottee,  having  had  notice  of  the  portion  allotted 
for  him  on  the  map  by  the  commissioners,  fails  (either  by 
total  omission  to  object  to  it,  or,  having  objected,  to 
convince  the  commissioners,  and  thereby  to  obtain  re- 
dress) to  procure  any  alteration  of  his  allotment.  In  the 
words  of  the  local  act,  lately  reviewed,  as  soon  as  he 
shall  have  obtained  a  knowledge  that  "  the  determination 
of  the  commissioners  as  to  his  allotment  (however  obtained, 
whether  from  a  map,  or  by  staking  out,  or  by  whatever 
other  proceeding)  is,  so  far  as  depends  on  them,  final  and 
conclusive." 
what  is  the  next  The  other  question  as  to  the  session  to  which  an  appeal 
session  with  re-  js  be  made>  relates  to  the  terminus  ad  quern.  Where  an 
mfausad quem.  act  directs  the  appeal  to  be  to  "  the  next  session/'  it  has 
been  repeatedly  determined  that  the  next  practicable  ses- 
sion is  intended.  What  shall  be  such  session  depends  on 
the  particular  circumstances  of  each  case ;  but  there  have 
been  several  determinations  on  this  particular  part  of 
the  subject,  which  may  serve  as  an  exposition  of  the 
general  rule,  and  enable  us  to  apply  it  to  almost  every 
possible  occurrence.  On  this  division  of  the  subject  the 
cases  are  as  numerous  as  on  that  we  have  been  examining. 
The  following  may  be  sufficient  for  the  purpose  of  illus- 
tration. 

Easter  Term,  19  Geo.  3  ;  a  mandamus  was  moved  for, 
to  receive  an  appeal.  The  order  of  removal  had  been 
made  by  the  two  justices  on  the  22d  of  September,  but 
the  pauper  was  not  removed  till  the  6th  of  October.  Hull, 
the  place  to  which  the  pauper  had  been  removed  from 
Whitby,  is  sixty  miles  from  Northallerton,  where  the 
i  

(b)  Farrer  v.  Billing,  2  B.  and  A.  171. 


TIME    OF    APPEALING.  429 

session  began  on  the  6th  of  October ;  at  that  session  no 
appeal  was  entered  ;  and  at  the  Epiphany  session  follow- 
ing, which  began  on  the  12th  of  January  following,  the 
parish  charged  offered  an  appeal ;  the  justices  refused  to 
near  it,  thinking  themselves  bound  by  the  words  of  the 
statute,  which  says,  "  that  persons  aggrieved  may  appeal 
to  the  justices  of  peace  at  the  next  quarter  sessions."  The 
Court  said,  "  that  by  next  session  the  statute  of  Car.  2. 
must  have  meant  the  next  possible  session  ;  and  that  here 
it  was  impossible  for  the  appellants  to  lodge  their  appeal 
at  the  Michaelmas  session." (c) 

Michaelmas  Term,  30  Geo.  3 ;  a  mandamus  was  moved 
for,  to  compel  the  justices  to  receive  an  appeal  against  an 
order  of  removal.  The  order  was  made  on  Friday,  the 
18th  of  April ;  on  the  19th  the  pauper  was  removed,  and 
on  the  Tuesday  following,  the  22d,  the  Easter  session  was 
held  at  Hereford,  twenty  miles  distant  from  the  parish  to 
which  the  party  was  removed ;  at  which  session  it  is  the 
practice  not  to  receive  any  appeal  after  the  Tuesday  morn- 
ing. The  parish  not  having  appealed  at  the  Easter  ses- 
sion, the  justices  at  the  Midsummer  session  refused  to 
receive  the  appeal,  because  not  made  at  the  next  quarter 
session.  The  foundation  of  this  application  was,  that  as 
the  officers  of  the  parish  to  which  the  pauper  was  removed, 
had  not  sufficient  time  to  convene  a  meeting  of  the  inha- 
bitants, in  order  to  take  their  opinion  upon  the  subject, 
whether  there  were  any  grounds  for  the  appeal,  the  Mid- 
summer session  was  the  next  possible  session. — But  by 
Lord  Kenyon,  C.  J.  "  The  words  of  the  act  of  parliament 
are  very  strong,  and  they  require  the  appeal  to  be  made 
at  the  session  next  after  the  grievance.  Where,  indeed,  an 
order  of  removal  has  been  made  some  time  before,  and 
only  executed  a  very  short  time  before  the  session,  so  that 
there  was  no  possibility  of  appealing  to  that  session,  this 
Court  has  interfered,  by  granting  a  mandamus  to  compel 
the  justices  at  the  following  session  to  receive  the  appeal, 
because  the  words  next  sessions  mean  the  next  possible  ses- 
sions :  but  this  is  a  very  different  case ;  for  there  were  two 
intervening  days  after  the  execution  of  the  order,  and  be- 
fore the  Easter  session ;  and  if  there  was  not  sufficient 
time  before  such  session  to  give  reasonable  notice  of  ap- 
peal, the  appeal  might  then  have  been  adjourned  according 
to  the  statute  9  Geo.  1.  c.  7." — The  three  other  judges 
concurred. — Mandamus  refused,  (d) 


i 


c)  The  King  v.  the  Justices  of  Yorkshire,  W.  R.  Dougl.  183. 

d)  The  King  v.  the  Justices  of  Herefordshire,  3  T.  R.  504. 
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Order  of  removal  from  a  town  in  Yorkshire,  West 
Riding,  to  St.  Luke's,  Middlesex,  dated  3d  January,  ext- 
cuted  12th  January,  the  next  session  for  said  county  of 
York,  West  Riding,  being  on  the  18th  of  January.  The 
parish  of  St.  Luke's  did  not  appeal  at  that,  session,  bat 
offered  to  lodge  an  appeal  (forbearing  at  a  subsequent 
session)  at  the  next  session,  viz.  at  Easter,  but  the  justices 
refused  to  receive  it,  on  the  ground  that  it  was  too  late. 
On  motion  for  a  mandamus  to  receive  the  appeal,  Lord 
Ellenborough,  C.  J.  said,  "  Although  they  ought  perhaps 
in  strictness  to  have  appealed  at  the  January  session,  con- 
sidering the  great  distance  between  the  parishes,  we  might 
have  relieved  them  if  they  had  at  the  next  session  done  all 
that  they  could  have  done  ;  but  what  did  they  actually  do 
even  at  that  session  ?  Only  offered  to  appeal  for  a  future 
hearing,  but  had  given  no  notices,  and  were  not  after  all 
that  delay  in  a  condition  to  be  heard,  but  only  to  enter  an 
appeal  for  hearing  at  a  still  subsequent  session." — Rule 
discharged,  (e) 

Hilary  Term,  52  Geo.  3;  a  motion  for  a  mandamus 
to  enter  continuances  and  hear  an  appeal  to  overseers' 
accounts. 

Overseers'  accounts  had  not  been  allowed  till  the  very 
last  day  when  an  effectual  notice  of  appeal  could  be  given 
to  the  then  next  session.  Many  cases  were  cited  in  argu- 
ment in  B.  R.  to  show  what  had  been  the  construction 
of  the  word  "  next"(/)  in  various  cases.  Determined 
by  the  Court  of  B.  R.  that  neither  under  statute  of  43  Eliz. 
c.2.  nor  under  17  Geo.  3.  c.  38.  (supposing  the  latter 
to  be  a  repeal  of  the  former  as  to  giving  an  appeal  to 
the  next  session  after  the  verification  and  allowance  of 
such  accounts,  instead  of  giving  the  appeal  generally  as 
the  statute  of  Eliz.  does),  was  the  appeal  too  late  to  the 
next  subsequent  session,  for  which  an  effectual  notice  could 
*>e  given.  (?) 

Hilary  Term,  53  Geo.  3 ;  it  was  decided  again  by  the 
same  authority,  that  only  one  intervening  day  between 
the  publication  of  a  rate,  and  the  next  immediate  quar- 
ter session,,  is  not  (upon  the  principle  adopted  in  the 
last  preceding  case)  sufficient  for  an  effectual  notice  of 
appeal,  (h) 

Michaelmas  Term,  58  Geo.  3 ;  another  case  upon  pre- 

•  *  - 

(e)  The  King  v.  the  Justices  of  York,  W.  R.  4  M.  and  S.  327. 
(/).  Especially  the  King  v.  Berks,  1  Bott.  309 ;  and  the  King  v. 
Goode,  id.  235. 

to  The  King  v.  the  Justices  of  Dorsetshire,  15  E.  R.  200. 
^h)  The  King  v.  the  Justices  of  Sussex,  15  E.  R.  206. 
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cisely  the  same  ground  was  similarly  decided.  On  Amo- 
tion for  a  mandamus  to  hear  an  appeal  from  an  order  of 
removal,  Lord  Ellenborough,  G.  J.  said,  "  next  session " 
in  all  cases  means  next  practicable  session.  In  this  case, 
the  distance  between  the  respondent  and  appellant  pa- 
rishes was  twenty-four  miles,  the  appellant  parish  was  dis- 
tant from  the  county  town  thirty-seven  miles.  Only  two 
days  intervened  between  the  services  of  the  notice  and  the 
day  of  the  session  being  holden,  and  one  of  those  wells 
Sunday,  which  no  man  is  obliged  to  devote  to  secular 
purposes,  and  without  so  doing  in  this  case  there  could 
not  be  sufficient  time  for  all  that  was  necessary  to  be 
done.  As  to  entering  an  appeal  for  the  mefe  purpose  of 
respiting,  ^rhich  it  is  said  might  have  been  done,  it  is 
ohiy  inttre&stftg  uttifreces&ary  expense.  The  next  subse- 
quent session,  theHefbfe,  iti  this  cade,  was  the  next  practi- 
cable session,  (i) 

Where  overseers'  a^cotmt*,  fcllotvedby  t#6  justices,  were 
delivered  to  the  successors  so  late  th&t  they  could  not 
appeal  to  the  next  sessions,  it  was  holden  that  an  appeal 
to  the  next  practicable  sessions  was  in  time,  and  that  the 
justices  might  then  respite  the  appeal,  though  the  respon- 
dents objected  to  the  delay,  (j) 

When  an  appeal  is  given  to  the  next  sessibn  upon  ceN  Whore  a  certain 
tain  conditions,  as,  ex.  gr.  a  certain  number  of  days' notioe  *•.  *  "*" 
notice,  entering  into  a  recognizance,  &c,  in  such  cases,  dentin  the 
if  an  appeal   be  lodged  at?  the  proper  session,  but  dis-  right  of  appeal, 
missed  for  want  of  compliance  with  any  of  the  prescribed  anJtfomi^, 
concomitants,  the  right  of  appeal  is  gone,  and  cannot  be  3j"mu^ltbe 
afterwards  recovered  or  renewed.    This  was  holden  where  right  is  gone. 
a  statute  gave  an  appeal  from  a  conviction  to  any  quarter 
session,  to  be  holden  within  six  months,  on  condition  of 
appellant  giving  ten  days'  notice  of  his  intention  to  ap- 
peal, and  entering  into  recognizance  within  four  days  after 
such  notice.    An  appeal  was  lodged  at  the  first  session 
after  a  conviction,  which  the  session  dismissed  instanter 
from  want  of  proof  that  any  recognizance  was  entered 
into  within  four  days  of  the  notice  given.     At  the  follow- 
ing session,  being  still  within  six  months  after  the  con- 
riction,  a  second  appeal  was  lodged,  which  the  Court 
refused  to  hear.     On  a  motion  for  a  mandamus  to  compel 
the  Court  to  receive  such  second  appeal,  the  Court  of  King'-s 
Bench  held,  "  that  the  first  judgment  on  the  formal  ob- 
jection was  conclusive,  and  they  could  not  take  cogni- 

(t)    The  King  v.  the  Justices  of  Essex,  1  B.  and  A.  210. 
(t;)  The  King  v.  Thackwell  and  others,  4  B.  and  C.  62. 


432  TRIAL   OF    APPEALS. 

zance  of  a  second  on  the  same  subject.  The  appellant 
might  indeed  have  stopped  his  first  appeal  from  being 
heard  at  all,  when  he  discovered  his  deficiency  of  proof, 
and  have  lodged  a  second  within  the  limited  time,  giving 
fresh  notices,  and  being  prepared  with  proof  of  entering 
into  recognizance ;  but  having  proceeded  to  judgment,  he 
is  concluded/'  (k) 

So,  on  a  conviction  for  deer  stealing,  under  16  Geo.  3. 
c.  30.  which  requires  an  appellant  to  enter  into  recogfiP- 
zance  and  to  give  six  days9  notice  of  intention,  on  doing 
both  which  he  may  appeal  to  next  session,  after  expiration 
of  twenty  days  from  the  time  of  the  conviction.  On  the 
appeal  there  was  no  proof  of  the  six  days'  notice  having 
been  given.  The  justices  doubted,  and  respited  the  hear- 
ing till  the  following  session,  when,  Jiaving  taken  advice  on 
the  subject,  they  admitted  the  objection,  and  dismissed 
the  appeal.  On  a  motion  for  a  mandam  J  to  compel  them 
to  hear  it,  Lord  EUenborough,  C.  J.  said,  "  the  entering 
into  recognizance,  and  the  giving  six  days'  notice,  were 
both  made  precedent  conditions,  and  if  either  has  not  been 
complied  with,  the  appeal  could  not  be  duly  entered,  and 
if  so,  could  not  be  legally  adjourned/'  To  which  Le  Blanc, 
J.  added,  "  that  it  would  be  nugatory  for  the  Court  of  King's 
Bench  to  order  continuances  of  that  which  the  parties  had 
no  right  originally  to  bring  before  the  session  in  the  first 
instance,  for  want  of  a  material  condition  being  complied 
with,  which  gave  that  right."  (I) 

§  4.   OF  THE  TRIAL  AND   DETERMINATION  OF 

APPEALS. 

in  what  order         The  appeals  are  usually  called  on  for  hearing  in  the 
1  "  order  in  which  they  stana  in  the  paper  of  the  clerk  of  the 

peace,  which  should  be  that  in  which  they  are  entered. 
This,  however,  is  mere  matter  of  arrangement  in  the  dis- 
cretion of  the  Court,  who  may  take  the  appeals  in  any 
order  which  the  general  convenience  of  the  public,  or  par- 
ticular circumstances,  may  seem  to  them  to  dictate. 
Proceedings  on  After  the  order  or  conviction  appealed  against,  which 
hearing.  should  always  be  returned  to  the  sessions,  has  been  read, 

the  notice  of  appeal  is  proved.  If  the  notice  be  insuffi- 
cient, the  Court  may  either  adjourn  the  appeal,  on  pay- 
ment of  such  costs  as  they  may  think  reasonable,  or 
dismiss  it.  If  it  be  sufficient,  the  party  sustaining  the 
order  begins  to  open  his  case,  and  to  adduce  his  evidence 

(fc)  The  King  v.  the  Justices  of  Yorkshire,  W.  R.  3  T.R.  776. 
(/)    The  King  v.  the  Justices  of  Oxfordshire,  1  M.  and  S.  442. 
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in  Support  of  it.  The  leading  counsel  for  the  respondents 
opens  his  case,  and  calls  his  witnesses,  as  in  a  prosecu- 
tion, subjecting  them  in  like  manner,  to  the  cross-exami- 
nation of  his  adversary.  When  his  case  is  closed,  the 
leading  counsel  for  the  appellant  addresses  the  Court ; 
and  either  relies  on  the  insufficiency  of  the  case  proved, 
or  calls  witnesses  to  refute  it,  or  sets  up  a  new  case  in 
answer  to  it;  if  he  calls  no  witnesses,  the  discussion 
closes  with  his  address  ;  if  he  calls  witnesses,  the  leading 
counsel  for  the  respondents  replies.  This  course  is  exactly 
similar  to  that  pursued  on  trials  at  Nisi  Prius,  and  trials 
for  misdemeanors ;  but  in  some  sessions  there  is  this 
variation  from  it,  that  where  there  are  two  counsel  En- 
gaged for  one  party,  and  witnesses  are  called  for  that 
party,  the  junior  has  the  privilege  of  summing  up  the 
evidence  given  for  his  clients  at  its  conclusion.  But  the 
junior  has  never  this  right  unless  when  his  leader  calls  wit- 
nesses, so  as  to  be  entitled  to  make  a  second  speech  oil 
the  case  of  his  adversary.  On  all  collateral  points  of  law 
which  may  arise,  the  Court  hear  as  many  counsel  as  the 
parties  think  fit  to  employ.  But  it  is  not  always  neces- 
sary to  htear  the  argument  to  its  end ;  as  the  Court  may 
call  at  once  on  the  counsel  against  whom  their  opinion 
inclines,  and  if  that  opinion  is  not  shaken  by  their  argu- 
ments, may  at  once  decide. 

The  rules  of  evidence  and  of  examination  are  exactly 
the  same  in  cases  of  appeal  as  in  the  trial  of  criminal  pro- 
secutions. 

The  justices  are,  in  all  cases  of  appeal  to  them,  the  Judgment  oh 
absolute  judges  of  the  facts,  and  they  may  not,  if  they  app^18* 
desire  it,  remit  any  question  of  fact  to  a  superior  tri- 
bunal. They  are  also,  if  they  think  fit,  the  absolute 
judges  of  the  law ;  for  they  cannot,  under  any  circum* 
stances,  be  required  to  take  the  opinion  of  [the  judges  of 
assize,  or  of  the  Court  of  King's  Bench ;  (m)  but  they 
may,  where  the  certiorari  is  not  taken  away  by  express 
words,  remit  a  case  on  proved  or  admitted  facts,  to  the 
Court  of  King's  Bench,  (n)  Where  the  certiorari  is  taken 
away,  the  reservation  of  a  case  can  be  of  no  avail,  as  the 
Court  above  can  take  no  cognizance  of  the  proceedings* 

The  Court  of  Quarter  Sessions  cannot,  by  virtue  of  their 
authority,  delegate  the  decision  of  an  appeal  to  another. 
But  where  the  matters  in  dispute  have  Tbeen  referred  by 
consent  of  parties,  the  Court  will  hot  allow  one  of  these 
parties  afterwards  to  disturb  the  decision. 

(m)  The  King  v.  Oulton,  Burr.  Sep.  Carr.  64. 
(n)   As  to  the  Special  Case,  see  post,  c.  13.  s.  2; 

2   F 


434  APPEALS. 

Judgment  on         When  the  proceedings  are  closed,  the  chairman  collects 
appeals.  tne  opinion  of  the  justices,  and  pronounces  that  of  the 

majority  for  confirming  or  quashing  the  order,  conviction, 
or  rate  which  is  the  subject  of  the  appeal.  In  giving 
this  judgment,  the  justices  who  made  the  order,  (o)  or 
who  may  be  "rated  inhabitants  of  either  of  the  litigant 
parishes,  ( p)  have  no  right  to  vote.  The  chairman  has 
the  same  right  to  vote  as  any  other  justice  present ;  but 
he  has  no  casting  or  double  vote  to  give  in  case  the 
numbers,  including  his  own  vote,  shall  be  equal.  In  case 
of  equal  division,  it  seems  that  the  proper  course  is  for  the 
Court  to  order  the  appeal  to  stand  adjourned  till  the  next 
sessions,  and  it  has  been  said  that  it  is  the  duty  of  the 
clerk  of  the  peace  so  to  enter  it.  (q)  But  this  doctrine  has 
been  disputed  in  a  recent  case  of  the  King  v.  the  Justices 
of  Monmouthshire,  (r)  in  which  it  was  contended  that 
as  the  respondents  in  a  case  of  removal  are  bound  to  sup- 
port the  order,  they  fail  to  do  so  when  the  Court  does  not 
decide  with  them,  and  consequently  the  order  must,  on 
an  equal  divison,  be  quashed.  On  this  point  the  Court 
gave  no  opinion  ;  and  probably  would  not  have  disturbed 
the  law  as  generally  understood  and  acted  on,  in  conse- 

Sience  of  the  ingenious  reasonings  of  the  counsel,  but 
e  Court  clearly  held  that  the  bench,  at  sessions,  having, 
on  an    equal  division,    given  judgment  that  the  order 
should  be  quashed,    that  judgment  so   given,   even  if 
erroneous,  could  not  be  reviewed  by  the  Court  of  King's 
Bench,  as  no  case  had  been  reserved  for  their  opinion. 
Court  may  alter      The  Court  of  Quarter  Sessions  may  alter  their  own 
their  judgment  judgments  during  the  continuance  of  the  session,  (s)  but 
sion°but  nmr    tnev  cannot  do  so  afterwards ;  and,  if  they  desire  to  post- 
afterwards,        pone  their  judgment,  they  must  continue  the  session  by 
adjournment.     Even  when  the  judgment  has  been  errone- 
ously  pronounced  by   a  mistake  of  the  chairman,   the 
justices  cannot  rectify  it  afterwards,  even  with  the  assent  of 
the  whole  number  who  were  present ;  nor  can  the  Court  of 
King's  Bench  assist  them.  (0  When  judgment  on  an  appeal 

(o)    Case  of  Fixham  Tithing,  2  Salk.  407. 

(p)  The  King  v.  Yarpole,  4  T.R.  71. 

'q)  See  the  King  v.  the  Justices  of  Leicestershire,  1  M.  and  S.  442. 
r)  4  B.  and  C.  844. 

[*)    St.  Andrew,  Holborn,  v.  St.  Clement  Danes,  2  Salk.  495. 

[t)  A  clear  illustration  of  this  principle  arose  out  of  the 
decision  of  an  appeal  against  an  order  of  removal  at  the  Berks 
Easter  Sessions,  1828.  The  majority  of  the  justices  voted  for 
confirming  the  order,  in  which  opinion  the  chairman  concurred; 
but,  in  pronouncing  the  judgment  of  the  Court,  he  by  mistake 
delivered  it  thus  :•— "  The  order  is  quashed,"   which  was  entered 
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against  an  order  of  removal  is  quashed  on  some  formal 
ground,  the  Court  may  direct  a  special  entry,  in  order  to 
prevent  the  judgment  from  being  conclusive  on  a  subse- 
quent appeal.  But  the  Court  of  King's  Bench  will  not 
compel  the  justices,  under  any  circumstances,  to  state  in 
the  order  the  grounds  of  their  decision,  (w) 

The  particular  consideration  of  costs  will  be  found  in 
the  13th  chapter  of  this  work.  Here,  it  may  be  right  to 
observe  that  the  power  to  give  costs  is  not  incident  to 
the  authority  of  the  sessions,  nor  does  it  exist  at  common 
law ;  and,  therefore,  costs  can  never  be  given  unless  by 
the  words  of  the  statute  under  which  the  justices  are 
acting.  Whenever  the  sessions  grant  costs,  they  must 
ascertain  the  costs  by  their  order;  for  they  have  no  power 
to  grant  costs  generally,  like  the  courts  at  Westminster, 
to  be  afterwards  taxed  by  the  proper  officer.  For  the 
assistance  of  their  own  judgment,  they  may  direct  the 
clerk  of  the  peace  to  ascertain  and  report  to  them  the 
items  of  expenditure,  which  may  be  the  grounds  of  their 
decision ;  but  they  must  themselves  determine  the  sum  to 
be  paid.  Such  order,  when  made,  cannot  be  enforced  by 
attachment;  but  the  party  disobeying  it,  after  it  has 
been  personally  served  on  him,  will  be  liable  to  be  in- 
dicted for  a  misdemeanor,  and  punished  for  his  contempt 
by  imprisonment  and  fine. 

accordingly  by  the  clerk  of  the  peace.  The  mistake,  which  was  in 
the  mere  pronouncing  of  the  judgment,  was  not  discovered  till  a 
subsequent  part  of  the  same  day,  when  the  sessions  had  regularly 
closed.  Mr.  Shepherd  afterwards  moved  the  Court  of  K.  B.,  on 
the  affidavit  of  the  justices  themselves,  for  a  mandamus  to  rehear  the 
appeal,  or  to  correct  the  judgment  by  the  chairman's  notes ;  but  the 
Court  of  King's  Bench  held,  that  they  had  no  power  to  interfere,  and 
the  judgment  remained  as  entered. 

(u)  South  Cadbury  v.  Bradden,  2  Salk.  607. 
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CHAPTER  X. 

OP  APPEALS  AGAINST  POOR  RATES;   THE  APPOINT- 
MENT OF  OVERSEERS  ;  AND  OVERSEERS'  ACCOUNTS. 

§  1.  Of  the  Right  of  Appeal  against  Poor  Rates. 

-  2.  Of  the  Conditions  of  Appeal  against  Poor  Rates. 

-  3.  Of  the  Grounds  of  Appeal  against  Poor  Rates,  and  herein 

1 .  Of  the  Purposes  for  which  the  Rate  must  be  made. 

2.  Of  the  Parties  liable  to  be  Assessed,  and  the  proportion 
of  Assessment. 

3.  Of  the  Form  in  which  Rates  must  be  made. 

-  4.  Of  the  Trial  of  Appeals  against  Poor  Rates,  and  the  Judg- 

ment of  the  Session  thereon. 

-  5.  Of  Appeals  against  the  Appointment  of  Overseers. 

-  6.  Of  Appeals  against  the  Accounts  of  Overseers  and  Church* 

wardens. 

§  1.    OF  THE  RIGHT  OF  APPEAL  AGAINST  POOS    RATES. 

How  given.  The  right  of  appealing  against  poor  rates  was  given 

originally  by  43  Ehz.  c.  2.  s.6.  which  enables  any  persons 
"  who  shall  find  themselves  grieved  with  any  cess  or  tax, 
or  other  act  done  by  the  churchwardens  and  other  persons, 
or  by  the  justices  allowing  the  rate,"  to  appeal  generally 
to  the  Quarter  Sessions.  This  provision  was  thought  to 
confine  the  remedy  to  persons  complaining  of  pecuniary 
grievance ;  and,  therefore,  was  supposed  not  to  apply  to 
persons  who  were  themselves  improperly  omitted,  with 
a  view  to  deprive  them  of  their  elective  franchise  in 
boroughs  where  being  rated  is  a  part  of  the  qualification 
of  a  voter ;  or  to  persons  complaining  that  others,  not 
bona  fide  rateable,  were  introduced  on  the  rates,  to  give 
that  franchise.  This  inconvenience  was  mainly  felt  in 
the  elections  for  Westminster,  and,  consequently,  more 
extensive  words  were  introduced  into  17  Geo.  2.  c.  38. 
s.  4.  with  a  view  to  this  particular  evil.  That  enactment 
gives  the  right  of  appeal  to  any  person  "  who  shall  find 
himself  aggrieved  by  any  rate  or  assessment  made  for  the 
relief  of  the  poor ;  or  shall  have  any  material  objection  to 
any  person  or  persons  being  put  on  or  left  out  of  such  rate 
or  assessment ;  or  to  the  sum  charged  on  any  person  or  per- 
sons therein  ;  or  shall  have  any  material  objection  to  such 
account  (i.  e.  the  overseers'  accounts)  as  aforesaid,  or  any 
part  thereof;  or  shall  find  himself  aggrieved  by  any  neglect, 
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act,  or  thing  done  or  omitted  by  the  churchwardens  and 
overseers  of  the  poor,  or  by  any  of  his  Majesty's  justices 
of  the  peace."  Under  this  clause  it  behoves  all  parties 
complaining  of  insertions  or  omissions  made  improperly 
in  a  rate,  for  elective  purposes,  to  appeal ;  for  they  will 
not  be  permitted  to  impeach  the  rate,  against  which  they 
made  no  appeal,  at  an  election,  or  before  a  committee  of 
the  House  of  Commons,  unless  they  can  shew  general 
criminality  and  fraud  in  the  parish  officers,  (a) 

The  appeal  must  be  made  to  the  sessions  for  the  par-  To  what  session* 
ticular  jurisdiction  in  which  the  parish  lies,  whether 
county,  riding,  city,  or  borough;  except  in  towns  cor- 
porate, where  there  are  less  than  six  parties,  when  the 
appeal  may  be  to  the  county  session,  (b)  It  must  be 
to  the  next  practicable  quarter  sessions  after  the  allow- 
ance of  the  rate ;  for  an  appeal  before  allowance  is 
premature ;  (c)  but,  if  sufficient  notice  of  appeal  has  not 
teen  previously  given,  the  Court  may  and  ought  then  to 
respite  it  to  the  following  session ;  (d)  and  in  practice  it 
is  usual  for  the  Court  to  receive  appeals  against  rates 
without  previous  notice,  and  respite  them,  as  matter  of 
course,  till  the  next  session,  before  which  the  proper 
notice  must  be  given.  An  appeal  may  be  received  at  an 
adjourned  session,  (e) 

§  2.    OF   THE    CONDITIONS    OF    APPEAL   AGAINST 

RATES. 

Although  an  appeal  against  a  rate  may  be  received  Notice  of  appeal, 
without  previous  notice,  it  cannot  be  heard  without 
due  notice,  except  by  consent  of  the  parties;  and  if  it 
has  been  once  previously  respited,  may  be  altogether 
dismissed  for  want  of  notice,  (f)  The  notice,  by  the  ex- 
press provisions  of  the  41  Geo.  3.  c.  23.  s.  4.  must  (as 
well  as  notices  of  appeal  against  the  accounts  of  church- 
wardens and  overseers)  be  in  writing,  signed  by  the  appel- 
lant or  his  attorney  ;  and  must  state  the  grounds  of  oDjec- 

(a)  See  the  case  of  Milborn  Port,  Phillips,  275.  This  doctrine 
was  acted  on  by  the  present  Lord  Tenterden,  when  Recorder  of 
Reading,  and  has  been  confirmed  by  the  decision  of  the  committee 
of  the  House  of  Commons  in  the  Reading  case,  1827. 

(b)  17 Geo,  2.  c.  38.  s.  4;  1  Geo.  4.  c.  36. 

(c)  The  King  v.  Atkins,  4  T.  R.  12 ;  the  King  v.  the  Justices  of 
London,  12  Bast,  632. 

(d)  17  Geo.  2.  c.  38.  s.  4;  see  the  King  v.  the  Justices  of  Glou- 
cester, Dougl.  191;  and  the  King  v.  the  Justices  of  Shropshire^ 
7  East,  549. 

e)  The  King  v.  the  Justices  of  Sussex,  7  T.  R.  107. 
k  r\  Anon.  1  Stra.  315;  2  Nolan,  534. 
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tion  on  which  he  proposes  to  rely ;  as,  if  the  ground  of 
appeal  be  that  particular  persons  are  omitted,  they  must  be 
specified  by  name,  (g)  This  notice  must  be  served  on  some 
two  of  the  parish  officers,  (A)  and  also  on  any  other  per- 
sons whose  ratings  are  questioned,  and  who  are,  therefore, 
interested  in  the  event  of  the  appeal.  (i)  If  several  par- 
ties have  a  joint  grievance,  they  may  join  in  giving  the 
notice.  It  is  not  necessary  that  the  appellant  should,  on 
the  face  of  his  notice,  allege  that  he  is  a  party  grieved 
or  a  rated  inhabitant,  if  he  shews  on  the  face  of  his 
notice  a  material  objection  to  the  rate  ;  though,  if  on  the 
trial  of  the  appeal  he  should  appear  to  be  a  mere  stranger, 
the  sessions  may  refuse  to  hear  him.  (J) 
Time  of  notice.  No  time  is  specified  by  the  statute  as  that  which  must 
elapse  between  the  service  of  the  notice  and  the  hearing 
of  the  appeal :  the  statute  requires  "  reasonable  notice, 
and  leaves  each  Court  of  Quarter  Sessions  to  lay  down 
a  reasonable  rule  for  its  own  guidance.  About  eight  days 
is  the  usual  interval. 

§3.  OF  THE  GROUNDS  OF  APPEAL  AGAINST  POOR 

RATES. 

The  principal  grounds  of  appeal  against  poor  rates  are 
either  that  they  are  altogether  illegal,  being  made  by  im- 
proper persons ;  or  that  they  are  made  for  illegal  purposes ; 
or  that  they  are  unequal,  in  the  omission  or  insertion  of  par- 
ties, or  in  the  relative  estimate   of  properties ;    or  that 
they  are  irregular  in  point  of  form,  not  being  made,  al- 
lowed, and  published,  according  to  law. 
Of  tbe  purposes       1.  Of  the  persons  by  whom,  and  the  purposes  for  which  a 
for  which  a  rate  rate  may  be  made. — Tne  foundation  of  all  parochial  rating 
may  be  made.     ig  in  the  statute  0f  43  Eliz.  c.  2.     By  that  statute  "  the 

churchwardens  and  overseers  of  the  poor  of  every  parish, 
or  the  greater  part  of  them,  shall,  witn  the  consent  of  two 
justices  dwelling  in  or  near  the  parish  or  division,  raise 
weekly,  or  otherwise  (by  taxation  of  every  inhabitant, 

E arson,  vicar,  and  other,  and  of  every  occupier  of  lands, 
ouses,  tithes  impropriate,  propriations  of  tithes,  coal 
mines,  or  saleable  underwoods,  in  the  parish,  in  such 
sums  of  money  as  they  shall  think  fit),  a  convenient  stock 
of  flax,  hemp,  wool,  thread,  iron,  and  other  necessary 
ware  and  stuff,  to  set  the  poor  on  work ;  and  also  money 

(g)  1  Bott.  274.  (A)  41  Geo.  3.  c.  23.  8.  4.  (t)    Id.  8.6. 

(jS  Decided  in  a  case  of  appeal  against  overseers'  accounts, 
whicn  is  given  in  the  same  terms  and  by  the  same  clause;  the  King 
v.  the  Justices  of  Somersetshire,  7  B.  and  C.  681. 
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for  the  relief  of  the  lame,  impotent,  old,  blind,  and  others, 
being  poor  and  not  able  to  work  ;  and  also  for  the  putting 
out  or  poor  children  apprentices,  and  to  do  all  other 
things  concerning  the  premises. 

"  And  the  mayors,   bailiffs,  or  other  head  officers  of 
every  town  corporate  and  city,  being  justices  of  peace, 
shall  have  the  same  authority  within  their  jurisdiction,  as 
justices  of  the  peace  of  the  county. " 

Also  by  13  and  14  Car.  2.  c.  12.  which  authorizes  jus- 
tices to  appoint  separate  overseers  in  places  that  cannot 
have  the  benefit  of  43  Eliz.  c.  2.  "  The  justices  of  peace 
within  the  said  counties  shall  have  like  powers  to  raise  and 
levy  monies,  and  to  execute  all  other  acts  within  every 
township  or  village,  as  is  appointed  for  them  to  do  within 
any  parish.,, 

And  by  17  Geo.  2.  c.  3.  "  The  churchwardens  and  over- 
seers,  and  other  persons  authorised  to  take  care  of  the 
poor  in  every  parish  or  place,  shall  give  public  notice  in 
the  church  of  every  rate  for  the  relief  of  the  poor,  allowed 
by  the  justices,  the  next  Sunday  after  the  same  is  allowed, 
and  no  rate  shall  be  valid,  so  as  to  collect  the  same,  unless 
such  notice  shall  have  been  given." 

By  17  Geo.  2.  c.  38.  "  Overseers  of  the  poor  within 
every  township  or  place  where  there  are  no  churchwardens 
shall  execute  all  the  acts  and  powers  concerning  the  relief 
of,  or  relating  to,  the  poor,  as  churchwardens  and  over- 
seers may  do  by  this  or  any  former  statute  concerning  the 
poor." 

A  rate  must  necessarily  be  illegal,  which  is  made  in  con-  Rite  made  by 
tradiction  to  the  provisions  of  the  statute  which  ordains  it.  peraom  having 
Therefore  a  rate  made  as  for  a  parish,  or  a  vili,  which  is  jj/",  y* 
neither  one,  nor  the  other ;  or  which  is  made,  or  allowed, 
by  persons  not  having  the  authority  which  is  specified  by 
the  statutes  ;  or  which  professes  to  be  made  by  a  greater, 
or  a  less,  number  of  persons  than  that  to  which  the  sta- 
tutes have  restricted  the  number  of  officers  ;  is  no  rate  at 
all,  and  cannot  be  enforced  by  mandamus,  or  by  any  other 
legal  process,  (k)  This  was  illustrated  by  a  case,  decided 
Mich.  55  Geo.  3.  which  was  that  of  two  substantial 
householders  having  been  appointed,  by  two  justices, 
overseers  of  a  certain  district  which  had  only  lately  be- 
come inhabited,  but  which  was  become  populous,  and 
appeared  to  stand  in  need  of  such  a  description  of  officers. 
Tne  proceedings  were  removed  by  certiorari  into  the 
King's  Bench  upon  affidavit';  and  the  Court  unhesitat- 
ingly decided  that,  in   order  to   support   such  appoint-  • 

(£)  See  the  King  v.  Lordale  and  others,  1  Burr.  R.  445. 
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Rate  for  illegal 
purpote*. 


A  poor's  rate 
can  only  be 
made  for  the 
relief  of  Uie 
poor. 


Prospective  rate. 


Legal  rate  ren- 
dered ineffec- 
tual. 


ment,  it  must  distinctly  appear  that  the  place  for 
which  it  is  made,  is  an  ancient  vill  or  township  de 
fatto.  (0 

So,  if  the  purpose,  for  which  the  rate  professes  upon  the 
face  of  it  to  be  made,  be  unlawful,  it  is  sufficient  ground 
for  resisting  it. 

A  poor's  rate  can  only  hemaAefor  the  relief  of  the  poor; 
it  therefore  cannot  be  made  to  reimburse  former  over- 
seers ;  for  an  overseer  is  not  bound  to  lay  out  money  be- 
fore he  has  received  it  by  a  rate.  This  was  established  in 
Tawney's  case,  Hil.  2  Ann. — Tawney,  being  an  overseer 
of  the  poor,  laid  out  his  money  for  their  relief,  and  was 
turned  out  of  his  office  before  the  end  of  the  year,  by 
which  means  he  lost  the  opportunity  of  making  a  rate  to 
reimburse  himself.  Upon  tnis  he  obtained  a  mandamus 
directed  to  the  churchwardens  and  overseers  to  make  a 
rate  to  reimburse  him,  and  it  was  argued,  that  there  could 
be  no  such  charge,  either  by  the  common  law,  or  by 
the  statute.  By  Holt,  Ch.  J.  "  We  cannot  order  the  parish 
nor  overseers  to  make  a  rate  to  raise  money  to  reimburse 
an  overseer,  but  only  to  raise  money  for  the  relief  of  the 
poor,  nor  can  they  make  a  rate  otherwise.  The  act  of 
parliament  is  expressly  so,  and  must  be  pursued.  An 
overseer  is  not  bound  to  lay  out  money  till  he  has  it;  if 
he   does,  he  must  make  a  new  rate  for  the  relief  of  the 

¥oor,  and  out  of  that  he  may  retain  to  pay  himself, 
awney  should  have  done  so  ;  he  trusted  where  he  needed 
not  have  done  it ;  he  has  not  pursued  the  means  the  sta-* 
tute  gave  him ;  and  we  cannot  relieve  him."  And  by  the 
whole  Court,  "  The  mandamus  lies  not."(t») 

And  if  the  overseers  make  an  assessment  for  the  relief 
of  the  poor  for  six  months  prospectively,  and  a  person 
rated  think  it  objectionable  on  that  ground,  he  may  appeal 
to  the  Quarter  Sessions  ;  but  a  prospective  rate  may  un- 
questionably be  good.  It  has  been  generally  laid  down 
by  the  Court  of  King's  Bench,  that  a  prospective  rate, 
from  three  months  to  three  months,  is  on  the  whole  the 
most  convenient  method  of  rating,  (n) 

A  rate  may  have  a  legal  commencement,  but  be  ren- 
dered inefficient  in  its  progress  by  the  omission  of  some 
form  directed  by^  the  statutes.  Therefore,  if  a  poor  rate 
be  not  published  in  the  church  on  the  next  Sunday  after  it 
bath  been  allowed  by  the  justices,  it  is  a  nullity,  and  pay- 
ment under  it  cannot  be  enforced,  although"  it  has  not 


(0  The  King  v.  Standard  Hill,  4  M,  and  S.  870. 

(m)  Ld.  Raym.  1009;  and  see  the  King  v.  Wavell,  Dougl.  116, 

(n)  Purrant  v.  IJoys,  6  T.  R.  580. 
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been  appealed  against  at  the  sessions :  and  Lord  Kenyon, 
Ch.  J.  said,  "  it  was  a  radical  defect  in  the  rate  itself, 
which  nothing  could  cure."  (o) 

2.  Of  objections  to  rates  on  the  ground  of  inequality. — r  Objections  on 
To   constitute   a  rate  which  shall   not  be  liable  to  the  *he  s™?0* of 
imputation  of  inequality,    every   person  liable  must  be  by^mission^ 
rated ;  and  must  be  rated  in  proportion  to  his  property ;  overcharge,  &cn 
and  every  description  of  property  must  be  comprehended 
in  the  rate,  which  law  and  usage  have  determined  to  be 
rateable. 

The  interpretations  of  law  and  usage  can  only  be  col- 
lected from  a  succession  of  determinations  on  each  dis- 
putable point  as  it  arose.  The  inhabitancy  and  occupancy 
of  the  persons  rateable,  have  made  two  of  the  most  impor- 
tant divisions  of  the  general  subject ;  the  nature  of  the 
property  rated,  the  other. 

it  is  said  by  Dal  ton,  "  that  the  most  reasonable  way  of  Rules  of  rating., 
taxing  land  is  according  to  the  pound  rate ;  and  where  a 
personal  estate,  as  goods,  money,  or  the  like,  is  taxed,  it 
ought  to  be  in  the  same  proportion  as  the  lands,  viz.  the 
value  of  every  100/.  at  5  per  cent,  per  ann."  (  p) 

But  the  rent  of  houses  or  lands  is  no  standing  rule  for 
making  a  poor  rate,  for  circumstances  may  differ. 

And  the  justices  cannot  make  a  standing  rate  ;  for  if  it 
be  just  at  first,  it  may  not  be  so  after,  for  lands  may  be 
improved.  (,) 

Neither  is  an  assessment  according  to  the  land  tax  good ; 
— for  in  a  case,  Hil.  2.  Geo.  1.  where  a  poor's  rate  was 
made  according  to  the  land  tax,  it  was  objected  to  as  not 
being  an  equal  taxation,  because  the  personal  estate  in  the 
public  funds  was  not  chargeable  to  the  land  tax,  but  that  it 
was  to  the  poor's  tax.  The  whole  Court,  for  that  reason, 
set  it  aside,  (r) 

The  justices  in  session  are  the  proper  judges  of  the  Justices  the  pro* 
proportion  or  equality  of  poor  rates ;  therefore,  in  a  case,  ^J^Jj!!*68  of 
Tr.  19  Geo.  2.  the  Court  refused  a  mandamus,  directing  **     ^' 
them  to   insert  the    names    of  particular  persons  in  a 

f>oor's  rate,  upon  affidavit  of  their  sufficiency,  and  being 
eft  out  to  prevent  their  having  votes  for  members  of  par- 
liament ;  "  for  that  the  remedy  was  by  appeal,  and  this 
Court  never  went  further  than  to  oblige  the  making  the 
rate,  without  meddling  with,  the  question  who  is  to  be  put 
in  or  left  out,  of  which  the  parish  officers  are  the  proper 
judges,  subject  to  an  appeal"  (s) 

(o)   The  King  v.  Newcomb  and  another,  4  T.  R.  368.  r 

( p)  Dalt.  c.  73.  (?)  The  King  v.  Audley,  fc  Salk.  526.% 

(r)  Foley,  1-8.  (*)   2  Stra.  1259, 
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Bat,  if  it  clearly  appear  upon  the  face  of  the  rate  itself, 
or  by  the  circumstances  disclosed  by  the  justices  on  which 
they  proceeded,   that  the  assessments  are  unequal,  the 
Court  will  quash  the  rate  (0 
Rate  according       The  occupier  of  a  house,  or  of  an  estate,  ought  to 
to  foil  ?aiae.      y^  ^^d  according  to  its  full  value  with  all  its  improve- 
ments, and  not  according  to  the  price  which  he  may  have 
paid  for  it,  without  taking  into  account  the  value  of  the 
improvements,  (u) 
criteria  of  And  the  lessee  of  lands  ought  to  be  rated  according  to 

rating.  ^  present  value  of  the  lands,  if  the  same  have  become 

of  greater  annual  value  than  the  rents  reserved  by  the 
leases. (v) 

Certain  occupiers  of  land  appealed  to  the  Quarter  Ses- 
sion against  the  poor's  rate,  setting  forth  in  their  notice 
of  appeal,  among  other  objections,  that  the  rate  was  un- 
equal and  partial,  because  tenements  and  farms,  consisting 
of  houses,  lands,  or  grounds,  were,  in  such  rate  or  assess* 
ment,  charged  and  assessed  Id.  in  the  pound,  and  cottages 
or  dwelling-houses  at  only  three  farthings  in  the  pound ; 
whereas  such  cottages  or  dwelling-houses  ought  to  have  been 
rated  and  assessed  on  a  par  with  tenements  and  lands  at  Id. 
in  the  pound.  Upon  hearing  this  appeal,  the  session 
quashed  the  whole  rate,  and  ordered  a  new  and  equal 
assessment,  stating  the  following  case  for  the  opinion  of 
of  the  Court : — "  That  it  was  proved,  on  hearing  the  ap- 
peal, that  the  rate  was  made  with  the  above  distinction  as 
to  lands  and  cottages;  that,  from  the  year  1735  to  1776, 
a  constant  distinction  had  been  observed  in  rating  houses 
and  lands,  the  former  having  always  been  rated  in  less 
proportion  to  their  rents  than  the  latter ;  that  the  land  in 
general  is  burthened  with  no  particular  charges  that  are 
not  incident  to  land  in  general ;  but  that  both  lands  and 
houses  are  subject  to  the  usual  repairs  and  taxes  generally 
incident  to  each  respectively."— The  proceedings  having 
been  moved  by  certiorari,  the  case  was  argued  in  Court 
above,  and  in  support  of  the  order  of  session  it  was  said, 
that  in  this  parisn  there  were  circumstances  which  well 
warranted  an  equal  assessment  on  each  species  of  pro- 
perty ;  and  it  was  suggested,  that  nine-tenths  of  the  bur- 
then of  the  poor  arose  from  the  houses.  By  Lord  Mans- 
field.— "  There  can  be  no  general  rule  as  to  the  propor- 
tion between  lands  and  houses.  It  must  depend  on  par- 
ticular local  circumstances.    There  are  no  circumstances 


(t)   Cald.  Ca.  93 ;  the  King  v.  Mast.  6  T.  R.  154. 

(«)  Id.  ibid.  (v)  The  King  v.  Shingle,  T  T.  R.  549. 
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stated  in  this  case  to  shew  that  houses  ought  to  be  rated 
lower:  and  if  what  is  suggested  be  true,  that  is  a  strong 
circumstance  the  other  way.  The  objection  unavoidably 
goes  to  the  whole  rate ;  for  it  is  made  throughout  by  a  rule 
and  proportion  which  the  justices  thought  wrong;  and 
therefore  they  could  not  amend,  and  could  do  nothing  but 
quash  the  whole."  The  order  of  session  confirmed,  (w) 
-  We  now  come  to  consider  the  last  point,  viz.  what  per- 
sons and  property  are  liable  to  be  rated. 

These,  we  see,  are  described  by  the  statute  to  be  "  Every  what  persons 
inhabitant,  parson,  vicar,  and  other ;  and  every  occupier  J£{|leproperty 
of  lands,  houses,  tithes  impropriate,  &c.  coal  mines,  or 
saleable  underwoods  in  the  said  parish."  So  that  inha- 
bit ayicy,  occupation,  and  locality,  form  the  grounds  of 
rateability ;  and  the  rate  ought  to  be  made  according  to 
the  visible  estate  of  the  inhabitants,  both  real  and  personal; 
but  none  is  to  be  taxed  to  contribute  to  the  relief  of  the 
poor  in  one  place,  on  account  of  the  estate  he  has  else- 
where in  any  other  town  or  place,  but  only  in  regard  to  the 
visible  estate  he  has  in  the  town  where  he  is  rated;  and,  as 
has  been  frequently  said  by  the  Court,  where  personal 
property  is  rated,  it  must  be  local  visible  property  within 
the  parish. 

But  although  a  person  dwell  in  another  parish,  yet  in 
whatever  parish  he  has  lands  in  his  own  proper  possession, 
"  he  is  there,"  says  Lord  Coke,  "  in  law  a  parishioner ; 
for  the  place  where  he  lies,  sleeps,  or  eats,  does  not  make 
him  a  parishioner  there  only  ;  but  as  he  occupies  lands 
elsewhere,  that  makes  him  also  elsewhere  a  parishioner  as 
to  this  purpose  ;  for  if  he  should  not  be  charged  for  those 
lands  which  he  himself  occupies,  then  no  person  would  be 
charged  with  them,  and  it  might  happen  that  a  person 
who  inhabits  in  one  town,  might  occupy  the  greatest  part 
of  the  lands  lying  in  another,  for  which  no  rate  could  be 
obtained." 

And  if  a  man  uses  only  part  of  a  house,  he  is  to  be  con- 
sidered as  in  the  occupation  of  the  whole,  and  rated 
accordingly,  although  the  rest  be  unoccupied,  (x)  But 
where  several  partners  of  a  firm  carried  on  business  in  a 
house,  by  means  of  a  foreman  and  servants  residing  in  the 
parish,  in  a  house  where  part  of  the  business  was  carried 
on,  and  no  one  of  the  partners  resided  in  that  parish,  it 
was  held  that  they  were  not  rateable  to  that  parish  in 


i 


w)  Cald.  Ca.  105. 

x)  The  King  v.  Saint  Mary-the-Less,  Durham,  4T.R. 447. 
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respect  of  their  stock  in  trade,  though  they  were  in  respect 

of  the  premises.  <y\ 
Pha»  *&atcd       It  seems  that  no  perwns  whatsoever,  or,  at  least,  no  sob- 
**  *hmHI*z  *  }****»  arc>   *n  respect  of  their  landed  property,  so  Bri- 
ts* H>u.         vileged,  as  to  be  exempt  from  this  contribution.     Neitner 
are  any  places  exempted,  unless  as  being  appropriated  to 
some  public,  or  charitable,  or  religious  purposes,  (a) 

Thus,  it  has  been  adjudged,  that  a  bishop's  palace  is 
rateable,  because  there  can  be  no  prescription  against  the 
payment  of  this  tax.  (a) 

So,  a  corporation  seized  in  fee  of  lands  for  their  own 
proBt,  are  (within  the  meaning  of  43  Eliz.  c.  2.)  inhabit- 
ants or  occupier*  of  such  lands ;  and  in  respect  thereof 
liable,  in  their  corporate  capacity,  to  be  rated  to  the  poor. 
And  where  a  corporation  was  seized  in  fee  of  certain 
pastures,  and  appointed  a  ranger  to  take  care  of  them,  and 
made  regulations  for  the  turning  on  of  cattle  by  the  bur- 
gesses, and  distributed  the  surplus  profits  (after  deduct- 
ing expenses)  among  the  burgesses  who  did  not  turn  on, 
the  corporation  were  holden  liable  to  be  rated  as  beneficial 
occupiers  of  the  land,  (b) 

Royal  palaces  in  the  occupation  of  the  royal  family 9  are 
indeed,  by  particular  provision,  not  rateable  to  the  poor: 

J  ret  servants  occupying  separately  houses  and  lands  be- 
onging  to  the  crown,  whether  they  pay  for  the  same  by 
rent,  or  by  service,  are  rateable,  (c) 

So,  if  the  site  of  a  palace  be  demised  to  a  subject, 
for  a  certain  term,  the  grantees  that  occupy  it  are 
rateable  for  such  property  to  the  poor;  for  when  the 
public  purposes,  which  constitute  the  great  ground  of  ex- 
emption, are  no  longer  answered,  the  property  no  longer 
retains  this  privilege,  (d) 

So,  also,  the  ranger  of  a  royal  park  is  rateable  to  the 

>)  The  King  v.  North  Cray,  4  B.  and  C.  953. 

z)  Cald.  Ca.  152.  (a)  3  Keb.  572. 

bS  The  King  v.  the  Mayor  of  Sudbury,  1  B.  and  C.  389. 

,c)  Cald  Ca.  1.  The  precise  interpretation  of  the  term  royal 
(ace,  to  the  best  of  the  compiler's  knowledge,  has  never  yet  come  in 
question  in  the  superior  courts ;  therefore  there  is  no  decided  case  on 
the  subject;  but  he  hazards  a  conjecture,  from  the  general  bearings 
of  the  discriminations  admitted  on  questions  connected  with  the  sub- 
ject, that  no  mansions  but  such  as  have  been  appropriated  for  the 
residence  of  the  actual  monarch  for  the  time  being,  come  within  that 
description,  and  are  comprehended  among  the  exceptions  to  the  lia- 
bility of  being  rated.  The  reason  of  this  interpretation  appears  to 
him  to  be  obvious:  they  constitute  a  portion  of  the  public  property, 
although  assigned  for  the  personal  accommodation  ofthe  sovereign* 
(</)  Cald.  Ca.  153. 
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poor  for  inclosed  lands  in  the  park,  yielding  certain 
profits ;  but  not  for  the  herbage  and  pannage  (which  is  the 
surplusage  above  the  sufficient  pasture  of  the  game 
therein)>  which  yields  no  profits,  (e) 

But  stables  rented  by  the  colonel  of  a  regiment  of  horse* 
by  order  of  the  crown,  for*the  use  of  the  regiment,  are  not 
rateable  to  the  poor ;  for  neither  the  possession  of  the 
crown,  or  of  the  public,  are  liable,  and  the  stables  thus 
used  must  be  considered  as  in  the  occupation  of  the 
public.(/) 

These  instances  are  sufficient  to  shew  what  is  to  be  con- 
sidered public  property,  or  property  dedicated  to  public 
purposes,  and   therefore  exempt  from  public  burthens; 
wherefore,   in  addition  to  what  has  been  advanced,  it 
is   sufficient  to  remark,  on    this   view  of  the  subject, 
that  where   the  commanding    officer    in   barracks    had  Examples  of 
distinct  apartments   allotted  him,  one  in  particular  for  P?^c  Pre»i8f* 
transacting  the  business  of  the  regiment,  and  the  others  J^oiumcn™ 
fitted  up  for  the  accommodation  of  himself  and  family  who 
resided  there  with  him,  containing,  among  others,  kitchen, 
wash-house,  and  coach-house,  together  with  a  stable-yard  and 
garden;  the  latter  were  held  rateable  to  the  poor,  but  the 
former  exempted. 

And  where  persons  have  been  appointed  to  the  manage- 
ment of  charitable  institutions,  the  premises  assigned  for 
their  habitation,  if  constituting  part  of  their  emolument, 
have  been  considered  in  the  same  light. 

In  other  cases,  upon  the  general  principle,  that  what- 
ever yields  profits  is  rateable,  chapels  and  meeting  houses 
have  been  held  so,  where  they  yielded  profit  by  letting  out 
the  pews,  or  by  any  other  means. 

This  question  was  fully  considered  in  some  modern 
cases,  and  the  general  doctrine  before  laid  down  defini* 
tively  established.  The  only  ground,  on  which  liability  to 
be  rated  was  strenuously  called  in  question,  was,  that,  al- 
though a  great  profit  was  made  of  the  seats,  &c.  by 
trustees,  in  whose  hands  the  property  and  interests  con- 
nected with  it  were  placed,  the  expenses  of  obtaining 
preachers,  &c.  had  exceeded  the  receipts.  But  the  Court 
observed,  "that  the  sums  expended  on  preachers,  &c. 
were  voluntary  payments  in  the  first  place,  not  necessary 
deductions;  but,  be  that  matter  as  it  might,  the  pro-* 
perty  was  in  its  own  nature  of  a  rateable  description,  and 
profit  upon  it  passing  through  the  hands  of  the  trustees 


i 


e)  The  Earl  of  Bute  v.  Grindall,  2  Hen.  Bla.  265. 

f)  Lord  Amhurst v.  Lord  Somers,  2T.R.  372. 
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must,    according   to  the  universal  principle,    be    rate- 
able/' (g) 
Beneficial  occu-       For  in  all  such  cases  the  two  great  considerations  which 
ration ;  what  u  mugt  decide  the  qUeBtion  of  rateability  are,  whether  there 
be  an  occupation  and  that  a  beneficial  one.    The  whole 
subject,  so  far  as  regards  this  point,  appears  to  be  compre- 
hended in  what  was  said  by  the  Court  of  King's  Bench  in 
one  case,  which  was  that  of  a  female  appointed  to  take  care 
of  a  house  of  industry,  but  having  no  distinct  apartment 
for  any  purpose  of  personal  convenience.    They  said,   "  The 
question  is,  whether  this  person,  so  acting  as  a  servant,  is 
to  be  rated  to  the  poor,  as  the  supposed  occupier  of  this 
house  ? 

"  Now,  if  it  be  sufficient  to  live  in  the  house,  it  might  as 
Well  be  said  that,  where  a  person  having  a  coach-bouse,  or 
a  laundry,  at  a  small  distance  from  the  mansion-house, 
permits  the  coachman  to  live  in  the  one,  or  the  dairy-maid 
in  the  other,  these  servants  should  be  considered  as  the 
occupiers  of  these  tenements,  so  as  to  be  rated  for  them. 
A  person  so  situated  is  only  a  servant,  and  not  an  occupier, 
either  in  the  legal,  or  common,  acceptation  of  the  word. 
The  legislature  only  meant  that  beneficial  occupiers  should 
be  rated ;  therefore  upon  this  principle  it  is  that,  where  a 
profit  arises,  of  whatever  nature  the  institution  may  be,  the 
party  benefited  shall,  in  proportion  to  the  advantage  he 
derives,  be  assessed  to  the  poor.  But  where  the  occu- 
pation is  not  a  beneficial  occupation,  there  is  nothing 
whereon  the  rate  can  attach." (A) 

Thus  much  for  that  class  of  cases  which   regard  an 

occupancy  that  is  undisputed,  coupled  with  a  locality  that 

is  ascertained,  but  with  some  ambiguity  respecting  the 

Difficulties        term  "  beneficial  occupation."    We  now  come  to  those 

h^anty.11*         where  the  locality  becomes  a   question  of  controversy, 

either  with  a  view  to  the  property  to  be  rated,  or  to  the 
mode  of  rating  it.  The  subject  is  indeed  susceptible  of 
still  further  sub-division,  and  much  variety  of  discrimi- 
nation; but  the  professed  design  of  this  work  restrict- 
ing it  to  the  discussion  of  principles,  and  a  small  portion 
only  of  practical  illustration  applicable  to  ordinary  occa- 
sions, it  will  allow  of  little  more  than  a  mere  enumeration 
of  items  which  are  comprehended  under  the  term  "  rateable 
property" 

The  statute  itself  places  lands,  houses,  tithes,  coal-mines, 
and  saleable  underwoods  y  beyond  controversy,  simply  con- 


(g)  Cald.  Ca.  310  ;  the  King  v.  Woodward,  5  T.  R.  79. 
(h)  The  King  v.  Field,  5  T.  R.  587 ;  Cald.  Ca.  158,  415. 
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sidered  as  such,  without  any  adventitious  circumstances 
annexed  to  their  occupation,  to  make  their  rateability 
doubtful* 

Under  the  term  land,  every  thing  arising  immediately 
out  q/*land  has,  by  construction,  been  considered  rateable. 
Thus,  lime-works,  potter's  clay-pits,  stone  quarries,  land 
covered  with  water,  and  yielding  a  profit  in  tolls,  in  fish, 
in  a  dock,  or  in  any  other  manner,  not  exclusive  of,  but 
connected  with,  the  land ;  mineral  springs,  arising  out  of 
the  land,  and  occupied  with  any,  the  smallest  portion,  of 
the  land  ;  are  all  rateable,  because  the  land  is  the  founda- 
tion of  their  rateability. 

A  person  renting  a  quantity  of  land,  together  with  a  i*o<i ;  what 
mineral  spring  thereon  arising,  at  a  gross  yearly  rent,  was  J£™ ^fbundcr 
held  rateable  to  the  poor  in  respect  of  the  whole  of  such  construction, 
rent,  though  in  fact,  the  annual  value  of  the  land,  indepen- 
dent of  the  spring,  was  only  in  the  proportion  of  two  to  eight 
of  the  reserved  rent ;  for  the  profits  arising  from  the  spring 
are  to  be  considered  as  part  of  the  produce  of  the  land.  This 
was  the  case  of  The  King  v.  Miller,  Tr.  17  Geo.  3.  in  which 
it  appeared  that  the  defendant  was  a  lessee  of  certain  lands, 
containing  about  four  acres  with  buildings  thereon,  and  a 
certain  well  of  mineral  water  thereout  arising,  called 
the  Cheltenham  Spa,  at  the  yearly  rent  of  one  hundred 
pounds  ;  that  the  lands  and  buildings  thereon,  independent 
of  the  well,  were  of  the  annual  value  of  about  twenty 
pounds;  that  the  reut  for  the  mineral  water  is  eighty 
pounds ;  that  the  profits  of  this  mineral  water  to  the  lessee 
arise  from  the  sale  thereof,  and  the  company  resorting 
thereto,  which  is  very  various  and  uncertain ;  and  that 
the  lessee  was  rated  for  the  premises  at  five  pounds,  which 
is  equal  to  a  rate  of  one  hundred  pounds  per  annum  for 
lands  in  the  said  parish.  On  these  facts  Lord  Mansfield 
observed,  "  Nothing  can  be  plainer  than  the  present  case. 
There  is  not  a  rate  upon  the  profits  of  the  well,  but  upon 
four  acres  of  land,  let  to  the  defendant  at  one  hundred 
pounds  a  year;  and  the  value  rises  partly  from  the  build- 
ings, and  partly  from  the  spring  that  produces  the  mineral 
water;  therefore  the  profits  of  the  spring  are  part  of  the 
produce  of  the  land,  and,  as  such,  I  am  clearly  of  opinion 
it  ought  to  be  rated."  (t) 

The  tolls  of  a  sluice  on  a  navigable  river  were  held  liable  Tolls  of  a  slake, 
to  be  rated  in  the  case  of  The  King  v.  Cardington,  Ea.  17 
Geo.  3.    In  this  case  it  appeared  that  Ashley  Palmer,  Esq. 
was  seized  in  fee  of  the  right  of  navigation  of  that  part  of  the 

(i)  The  King  v.  Miller,  Cowp.  619. 
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river  Ouze  which  lies  between  Erith,  in  the  county  of 
Huntingdon,  and  the  town  of  Bedford ;  and  of  all  the  tolls 
payable  for  the  carriage  of  coals  and  other  commodities 
upon  that  part  of  the  navigation.  That  he  had  power  to 
erect  sluices  and  staunches  for  keeping  up  the  water  and 
carrying  on  the  navigation ;  and  that  the  said  tolls  are  paid 
for  passing  through  every  sluice ;  and  in  a  different  rate  for 
different  sluices.  That  several  sluices  had  been  erected, 
and,  in  particular,  one  sluice  across  the  said  river  in  the 
parish  of  Cardington,  at  which  the  toll  is  three  pence  per 
chaldron  or  load  weight.  That  Mr.  Palmer  did  not  reside 
in  the  parish  of  Cardington,  nor  has  he  any  person  resident 
at  that  sluice  to  receive  the  tolls ;  but  that  the  tolls  for  that 
sluice  were  received  at  Barford,  or  Eaton.  That  neither 
Mr.  Palmer,  nor  any  of  the  former  proprietors,  were  as- 
sessed to  the  poor  rates  for  their  sluices,  or  for  the  tolls 
or  profits,  but  they  have  been  for  many  years  assessed  to 
the  land  tax.  That  the  parish  had  lately  assessed  Mr. 
Palmer  to  the  poor  rates  for  the  said  sluice. — The 
Court  decided  thaj  these  tolls  were  rateable  :  and  there- 
fore affirmed  the  rate,  (j) 

The  question  was  again  decided  in  a  case  of  The  King  v. 
Sir  Arcn.Macdonald  and  others,  the  50th  of  Geo.  3.  in  the 
judgment  on  which  it  was  said  by  Lord  Ellenborough,  C.J. 
"  Tolls  are  not  rateable  per  se  ;  but  when  connected  and 
rated  conjunctively  with  real  and  substantial  property, 
situated  in  the  parish,  as  yielding  profit  there  by  means  of 
tolls,  they  are  a  proper  object  of  rating  within  the  act  of 
Elizabeth."^) 
Spring*  and  Mich.  52  Geo.  3 ;  The  corporation  of  Bath  had  been 

assessed  to  the  relief  of  the  poor  in  the  parish  of  Lyncomb- 
and-JVidcomb  as  occupiers  of  certain  springs  and  reservoirs 
in  that  parish,  of  which  they  were  the  proprietors  under  a 
special  act  of  parliament,  for  the  purpose  of  supplying  the 
city  of  Bath  with  water :  of  this  water  the  said  corporation 
made  a  clear  annual  profit  of  six  hundred  pounds,  by  its 
distribution  within  the  city  of  Bath.  The  question  (which 
came  before  the  Court  upon  a  special  case  from  the 
sessions)  was,  where  the  said  corporation  were  liable  ?  whe- 
ther for  the  whole  in  the  parish  where  the  reservoirs  were 
situated,  which  produced  ultimately  these  great  emolu- 
ments, or  for  the  whole  in  the  parish  where  such  emolu- 
ments were  immediately  received,  or  whether  rateable  in 
any  equitable  proportion  in  the  different  parishes. 


Reservoirs. 


{ 


J)  The  King  v.  Cardington,  Cowp.  581. 

A:)  The  King  v.  Sir  Arch.  Macdonald,  14  East,  R.  324* 
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The  substance  of  the  judgment  of  Lord  Ellenborough, 
C.  J.  was  as  follows :— * 

"  The  corporation  of  Bath  cannot  be  charged  as  inha- 
bitants of  the  parish  of  Lyncomb-and-  Widcomb,  and  there- 
fore, if  rateable  at  all  under  the  statute  of  Eliz>  must  be 
so  as  occupiers  of  some  one  of  the  descriptions  of  property 
in  that  act.  They  are  occupiers  of  the  reservoirs,  wherein 
they  are  authorized  by  law  to  collect  the  water,  and  such 
reservoirs  are  within  the  legal  description  of  land;  one  of 
the  descriptions  of  rateable  property  in  the  statute  of  Eliz. 
It  is  equally  unquestionable  that  they  constitute  visible 
property  in  the  parish  where  situate. 

"  But  the  whole  of  their  emolument  does  not  arise  in 
this  single  parish ;  for  those  intermediate  ones,  in  which 
the  pipes  that  conduct  this  water  from  the  reservoirs  to 
the  city  are  laid,  are  of  course  contributory  to  the  profits." 
After  these  preliminary  observations*  his  lordship  said, 
"  there  were  no  adequate  materials  before  the  Court 
whereon  they  could  decide  in  how  many  parishes,  and  in 
what  proportions  respectively,  the  corporation  of  Bath 
ought  to  be  rated,  but  that  they  were  decidedly  of  opinion 
that  the  rate  before  them  in  which  the  corporation  of  Bath 
had  been  charged  for  the  whole  of  their  profits  in  the  parish  of 
Lyncomb-and- Widcomb  was  bad,  ana  must  be  quashed."  (/) 

Appeal  against  a  poor  rate  for  the  liberty  of  Little  Land,  of  which 
Amwell,  by  the  governor  and  company  of  the  New  River;  ?f  annu*!. r?lue 
charging  them  in  respect  of  land  in  their  occupation  in  aV^Sng,\i»y  be 
Cha dwell  Mead.      The  session  confirmed  the  rate,  but  rated  to 'the  poor 
stated  a  case    for  the  opinion   of  the  Court.      Jt  Was*t8Uchin?Pro,*d 
extremely  long  inform,  on  account  of  the  descriptions  of the°owners and 
the  course  of  the  river,  &c.  but  in  substance  only  raised  a  occupiers  of  the 
single  question,  viz.  whether  the  said  land,  which,  with-  la?d  do  not  re* 
out  the  spring  and  not  covered  with  water,  would  not  be  Sri^fromrtle 
worth  more  than  five  pounds  per  annum,  and  which  yields  spring,  nor  does 
no  profit  to  the  company  in  the  liberty  of  Amwell,  may  by  any  Part  °««>m« 
law  be  rated  in  respect  of  the  said  land,  the  land  and  the  w^re  the  Und* 
water  together  being  of  the  value  at  which  it  is  rated,  viz.  lies, 
three  hundred  pounds  per  annum? 

In  support  of  the  rate,  the  King  v.  Miller,  Cowp.  R. 
619 ;  the  King  v.  Parrot,  5  T.  R.  593 ;  and  the  King  v. 
Bath  Corporation,  14  East,  R.  609.  were  relied  on;  and  the 
Court  said  they  could  not  distinguish  this  case  from  the 
first-mentioned  of  these. 

Lord  Elle n borough,  C.  J.   after  many  observations  on 

(1)  The  King  v.  the  Mayor  of  Bath,  14  E.  R.  609. 
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minute  points  of  difference  between  this  and  the  pre- 
vious cases,  said,  "  Here  is  land  covered  with  water 
enclosed  in  a  basin,  which  falls  within  the  legal  descrip- 
tion of  land,  and  though  a  portion  of  the  profits  is  derived 
from  pipes,  through  which  it  is  distributed  to  other  places, 
yet  it  is  found  that  the  water  has  a  certain  ascertained 
value  at  the  fountain-head  ;  and  it  is  enough  to  ascertain 
the  local  value  of  the  property  without  inquiring  whether 
it  yields  a  return  on  the  spot.  The  only  case  which  has  been 
pressed  upon  as  against  this  rate  is  the  King  v.  Sulcoats 
(12  East,  R.  40.) ;  but  that  does  not  apply,  because  there 
the  persons  rated  were  merely  servants  of  the  public,  and 
received  no  benefit,  and  had  no  divisible  funds  in  their 
hands,  either  as  trustees,  or  having  any  beneficial  inte- 
rest themselves.  In  the  case  of  the  King  v.  Bath  the  very 
decision  assumed  the  rateability  of  the  water  where  it  was 
impounded,  and  the  whole  question  turned  on  the  propor- 
tion of  rate  in  one  parish  out  of  many,  not  on  the  liability 
to  be  rated  for  the  water  at  all  to  the  parish  in  which  it 
first  rose.  The  session  has  come  to  a  right  decision,  inas- 
much as  the  property  is  locally  valuable  in  the  parish 
where  it  is  rated,  although  that  value  be  derived  from 
extrinsic  circumstances,  and  although  the  profits  are 
actually  received  elsewhere/' 

Grose  and  Le  Blanc,  Judges,  likened  the  profit  derived 
from  this  water  conveyed  to  a  distance  before  any  profit 
was  actually  received,  to  corn  grown  on  land,  or  bricks 
dug  out  of  land,  and  converted  into  a  saleable  state  in 
another  parish,  and  said  that  "  they  had  only  to  decide 
.  on  the  rateability  of  the  property,  the  quantum  of  rate 
being  a  question  entirely  for  toe  justices  in  session,  and 
there  could  be  no  doubt  of  the  rateability;  they  were 
bound  by  the  case  of  the  King  v.  Miller." 

Bayley,  J.  said,  "  The  fallacy  of  the  argument  against 
the  rate  wholly  consisted  in  applying  to  land  a  rule 
applicable  only  to  the  incorporeal  property  of  tolls,  which 
exist  as  local  visible  property  in  the  parish  where  they 
accrue,  and  before  they  can  be  rated  they  must  exist 
as  a  toll.  But  this  is  not  a  rate  on  the  profits  which  the 
Company  acquire,  but  on  the  land  they  occupy,  and  from 
which  they  derived.  It  does  not  follow  that  they  are  not 
also  rateable  in  other  parishes  through  which  pipes  con- 
.  vey  this  water,  but  that  is  a  question  of  proportion  with 
which  the  Court  above  has  nothing  to  do.  They  have  a 
beneficial  occupation  of  land  in  Little  Amwell,  and  are 
therefore  liable  to  be  rated."     Order  confirmed,  (m) 

(m)  The  King  v.  New  River  Company,  1  M.  and  S.  508. 
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The  defendant  was  rated  to  the  relief  of  the  poor  of  West-  Lease  of  a 
bury,  in  the  county  of  Gloucester.  "  for  a  fishery."    He  ?******; from  a 

1    j  x      *  1  J  •  i  •   1  **  j  lord  of  a  manor, 

appealed  to  the  session,  and  a  special  case  was  reserved  wbere  it  j,  pre. 
for  the   Court   above.      It  was  argued  exceedingly  at  sumed  that  the 
length,  and  as  the  chief  justice  observed,  in  giving  judg*  wii  of  the  river 
ment,    «  with    great  industry  and  learning/'   with  re.  S£££ 
ference  to  particular  local  customs,  and  to  the  meaning  moie  than  an 
of!  particular  expressions  in  the. grant  (for  it  was  originally  incorporeal  he- 
a  royal  grant  of.  the  manor  with  its  appurtenances),  as  J2£^' 
well  as  the  application  of  those  customs  and  terms  to  the  lessee  liable  to 
subject  matter  of  the  appeal..     But  the  case,  after  all,  be  rated  to  the 
go  far  as  at  can  be  generally  useful  to  justices,  resolved  K?f-?i!IUi0cai" 

•a     i/»  •    a.  °  J         mi_  J  11  'j.      •    i_^_   pier  of  land, 

itself  into  a  narrow  compass.  The  manor,  all  its  rights,  though  not  a  re- 
members, and  appurtenances  thereto  belonging,  and  all  sident  occupier, 
that  one  fishery  of  the  halves  and  halvendoles  with  the  fish- 
ings called  Unlawater,  with  the  appurtenants  to  the  halves 
due  and  accustomed  within  the  river  Seven?,  fyc  (the 
wonds  4>n  which  the  question  arose)  were  granted  by  Kins 
Charles  1,  to  Robert  Lord  Cary  and  his  son  Henry,  and 
their  heirs  for  ever.  Lord  Carey,  afterwards  Earl  of 
Monmouth,  and  his  son,  granted  the  said  manor,  and  all 
its  appurtenances  mentioned  in  the  said  grant,  to  John 
Young*  Young  demised  to  one  Rush  for  a  thousand 
years  one  fourth  of  all  those  fishings  of  the  halves  and 
halvendoles,  &c.  (following  the  words  of  the  grant,  and  a 
certain  portion  of  all  royal  fishes  to  be  taken  within  a 
certain  limit,  with  certain  exceptions  introduced  in  this 
demise)  reserving  certain  rents  therein  specified. 

The  present  appellant  claimed  this  fishery  with  all  its 
rights  and  privileges  derivatively  from  this  Young,  the 
first  lessee.  The  session  confirmed  the  rate;  and  the 
material  facts  which  might  be  supposed  to  have  influenced 
their  determination,  were,  that  the  appellant,  in  the  exer* 
cise.of  his  right  of  fishery,  generally  used  nets,  which 
were  laid  on  the  beach,  or  bed  of  the  river,  varying  the 
situation,  as  the  current  of  the  river  changes  by  the  shift- 
ing of  the  sand ;  and  sometimes  affixing  one  end  of  the 
net  to  a  pole  stuck  into  the  bed  of  the  river.  The  question 
was  whether  the  appellant,  who  was  not  a  resident,  was 
liable  to  be  rated  in  respect  of  this  fishery  rented  undef 
the  circumstances  stated. 

The  arguments  chiefly  insisted  upon  in  support  of  thd 
order  were,  1st.  That  it  is  probable  the  term  "  halves  and 
halvendoles"  denote  a  conveyance  of  some  portion  of  the 
soil,  viz.  the  right  of  the  lord  over  one  half  of  the  soil  of 
the  river  (and  in  support  of  this  explanation  was  cited 

2g2 
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Lord  Hale,  deiure  maris,  1  Hargrave's  Law  Tracts,  34). 
2dly.  That  a  demise  of  all  his  fishings  is,  like  a  grant  of 
all  a  man's  woods,  and  passes  the  soil.  3dly.  That 
a  reservation  of  rent  necessarily  imports,  that  there  is 
something  manurable  out  of  which  it  is  to  issue,  and  to 
which  the  party  may  have  recourse  to  distrain,  which 
cannot  be  by  the  grant  of  a  mere  incorporeal  right. 
4thly.  That  the  demise  of  royal  fishes  is  evidence  that  the 
soil  of  the  river  was  parcel  of  the  manor,  and  conse- 
quently passed  to  the  lessee  by  the  demise ;  for  he  that 
hath  wreck  of  the  sea,  or  royal  fish,  infra  manerium,  it  is 
to  be  presumed  has  the  shore  as  part  of  the  manor,  for 
otherwise  he  could  not  have  the  fish ;  so  that  if  he  grant 
the  fish  to  another,  he  grants  the  shore  also. 

The  Court,  in  giving  judgment,  lamented  "  that  the 
session  bad  not  given  some  explanation  of  the  provincial 
terms  halves  and  tialvendoles ;"  but  held  that,  taking  the 
case  it  as  stood,  it  was  impossible  to  consider  these  words 
otherwise  than  as  conveying  something  territorial,  which 
construction  is  confirmed  by  the  appellant  having  been  in 
the  constant  exercise  of  landing  nets  on  the  shore,  and 
fixing  them  to  poles  in  the  bed  of  the  river.  The  session 
had  confirmed  the  rate,  and  it  having  been  their  province 
to  draw  conclusions  from  the  evidence,  if  any  were  to 
be  drawn,  it  was  sufficient  if  enough  be  stated  to  support 
their  conclusion.  Order  confirmed,  (n) 
Water  work  T.  53  Geo.  3;    A  company  were  rated  to  the  relief  of 

tobHSed  to*  Ae  Poor  of  fche  t0.wnshlP  of  Spotland,  in  the  county  of 
the  poor  for  the  Lancaster,  for  and  in  respect  of  the  trunks  and  pipes,  fyc. 
profit  of  main  for  the  conveyance  of  water  belonging  to  the  company, 
pipe*  without  situate  and  being  fixed  in  the  ground,  and  the  profits 
my  reiervoirs.  ^kereon  arjsjncr  within  the  township.  On  appeal  the  ses- 
sion confirmed  the  rate,  and  stated  a  special  case. 

It  was  admitted  in  argument,  that  the  case  of  the  Bath 
Corporation  (ante,  p.  448)  must  govern  this,  unless  the 
introduction  of  two  circumstances  made  a  difference  in  the 
construction  of  the  statute ;  which  were,  that,  in  that 
case,  the  company  had  reservoirs  upon  the  land,  on 
this  they  bad  none,  but  a  bare  avenue  to  convey  the  water 
through  pipes  in  the  land  of  others  ;  and  that  in  this  case 
also,  not  only  the  commissioners  were  empowered  to  lay 
main  pipes,  but  the  inhabitants  to  lay  pipes  to  their  re- 
spective homes  from  the  main  pipes  ;  so  that  it  was  con- 


(»)  The  King  v.  Ellis,  1  M.  and  S.  652. 
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tended  each  of  those  inhabitants  ought  to  be  assessed 
as  an  occupier  of  land  j?ro  fanto. 

The  Court,  however,  was  of  opinion,  that,  on  the  first 
point  there  was  no  distinction  to  be  made  between  the 
case  of  a  reservoir  of  a  certain  number  of  yards  square, 
and  a  main  pipe  of  so  many  inches  diameter.  The  ques- 
tion, involved  in  the  second  point  made,  is  a  collateral  one, 
viz.  whether  the  inhabitants  of  the  houses  are,  or  are  not, 
rateable;  but  the  rate  is  on  the  main  pipe,  not  on  the 
collateral  ones.    Order  confirmed,  (o) 

This  doctrine  was  confirmed  in  its  prominent  features,  Canal  under 
under  the  authority  of  Lord  Tenterden  in  a  case  wherein  8Pecial  circ««- 
it  was  not  indeed  the  principal  question  before  the  Court ; 8  ance$# 
but  in  the  course  of  the  judgment  on  which  it  was  adopted. 
The  principal  question  arose  on  the  construction  of  two 
local  acts  of  parliament  for  the  making  of  two  canals, 
which  two  canals  were  afterwards  incorporated  by  a  third, 
and  the  whole  subsequently  regulated  as  to  the  manage- 
ment, by  a  fourth  act  of  parliament.  The  great  question 
for  the  Court  of  King's  Bench  as  transmitted  by  the 
Quarter  Session,  was  the  construction  to  be  put  upon  the 
last-mentioned  of  these  statutes,  as  it  bore  reference  to 
the  mode  of  rating,  pointed  out  by  one  of  the  anterior 
ones;  the  judgment  on  this  point  is  not  material  to  the 
present  inquiry ;  but  in  pronouncing  it,  Abbott,  C.  J. 
commences  by  saying,  "  By  the  case  sent  to  us  it  appears, 
that  the  canal  was  made  under  the  authority  of  an  act  of 
parliament,  which  made  no  express  provision  for  exempt- 
ing the  canal  from  parochial  assessments ;  it  followed 
therefore  by  law,  that  the  canal  was  rateable  according  to 
its  improved  value :  the  inhabitants  of  the  several  parishes 
through  which  it  passed  had  a  right,  had  a  vested  right,  to 
have  it  so  rated,"  &c.  &c.  Best,  J.  added,  "  The  com- 
pany, who,  for  several  years,  have  made  considerable 
profits  by  this  canal,  cannot  now  seek  an  exemption  from 
the  charges  which  the  law  imposes  upon  them.  The  parishes 
through  which  it  runs  have  a  vested  right  in  having  the 
company  rated  according  to  its  produce,  and  we  cannot 
divest  them  of  this  right  but  by  the  authority  of  clear 
and  unequivocal  words  of  the  legislature,  commanding  it 
so  to  be  done."  ( p) 

In  the  case  ot  the  King  v.  Milton,  argued  before  the 
judges  of  the  King's  Bench  at  Serjeant's  Inn  Hall,  the 

(o)  The  King  v.  Rochdale  Company,  1  M.  and  S.  635. 

{p)  The  King  v.  Birmingham  Canal  Company,  2  B.  and  A.  576. 
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principle  of  all  the  foregoing  cases,  respecting  the  unrate- 
ability  of  tolls  per  se,  and  the  rateability  Of  the  profit 
of  water  artificially  conveyed,  were  confirmed. 

Where  an  act  of  parliament  established  a  commission 
for  lighting  Brighton  with  gas,  and  authorized  them  to 
break  the  ground,  and  lay  their  pipes  in  the  streets  of 
Brighton,   and  they  did  accordingly  so  lay  their  pipes 
for  the  purpose  of  conveying  gas,  ttie  company  were  held 
rateable  to  the  poor  in  respect  of  the  land  occupied  by 
their  pipes  to  the  extent  of  the  increased  value  which 
their  so  using  the  land  conferred  upon  it.  (q) 
Lord's  toll  of         A  question  was  made  Tr.  53  Geo.  3.  whether  certain 
calamine  iv.te-    lessees  under  a  lord  .of  a  manor,  of  his  right  to  lot  and 
a  e"  free  share  of  all  calamine  raised  within  the  mafior,  bftt  not 

occupying  any  buildings,  or  land,  nor  resident  in  the 
parish,  are  liable  to  be  rated,  in  respect  of  such  profits,  as 
beneficial  occupiers.  The  Somersetshire  session  thought 
they  were.  Lord  Ellenborough,  in  giving  the  judgment 
of  the  Court,  said,  "  The  demise  was  a  demise  of  a  speci- 
fic portion  of  the  produce  of  the  land,  or  in  other  words, 
land  itself  free  from  all  risk  and  uncertainty.  The  whole 
is  raised  by  the  labour  of  adventurers,  and  when  raised 
the  lord  is  entitled  to  his  share,  which  he 'demises.  It  is 
not  a  mere  rent,  or  money  payment,  not  a  personal 
right,  but  part  of  the  produce  of  the  earth  "  To  which 
Bayley,  J.  added,  that  t4  the  lord  himself  would  have 
been  liable  if  he  had  not  demised  his  share  of  the  produce, 
and  he  could  not  distinguish  this  from  the  case  of  grant- 
ing a  share  in  the  land."  (r) 
Rights  con-  On  the  other  hand,  it  has  been  decided,   in  several 

nected  wiih,  but  cases,  that  the  casual  profits  of  a  manor ;  tolls  per  se,  and 
Jfotharij"lg  out   not  attached  in  any  way  to  land ;  a  mere  right  of  way  over 
'  land,  without  any  interest  in  the  land  itself;  a   drain, 

producing  no  beneficial  interest,  &c.  are  all  not  rateable 
property. 

Thus,  the  defendant  was  rated  to  the  poor  in  respect  of 
certain  way-leaves,  or  liberties  of  passage,  over  certain 
lands  in  the  township  of  Harraton,  Durham,  rented  by 
him  for  conveying  and  carrying  his  coals  worked  out  of 
his  coal-mines  and  collieries  in  Walbridge  to  the  river 
Wear,  and  there  lodging  the  same  in  his  staith  till  they 
are  put  into  keels  or  lighters,  and  carried  down  the  said 
river  to  the  port  of  Sunderland,  in  the  said  county,  to  be 


(q)  The  King  v.  the  Brighton  Gas  Light  Company,   5  B.  ami  C. 
466. 

(r)  The  King  v.  Baptist  Mill  Company,   1  M.  and  S.  612. 
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there  put  on  shipboard,  at  the  yearly  rent  in  the  whole  of 
752/.  4$.  being  the  amount  of  what  he  paid  annually  for 
such  way-leaves  or  liberties  of  passage  to  the  several 
owners  of  the  lands  through  which  the  same  way-leaves,  or 
liberties,  of  passage  are  granted.  On  the  appeal,  the 
session  confirmed  the  rate,  subject  to  the  opinion  of  the 
Court.  Ashurt,  J. — t(  It  cannot  be  said  that  the  defen- 
dant was  an  occupier  of  any  thing  ;  for  all  that  he  has  is  a 
concurrent  right  given  him  of  making  use  of  this  way- 
leave,  at  so  much  per  ton,  for  all  the  coals  that  he  should 
carry,  which  is  nothing  more  than  a  purchase  of  the 
liberty  of  carrying  every  ton  of  coals.  This  defendant  has 
only  a  bare  licence,  and  in  respect  of  such  licence  he  is 
not  liable  to  be  rated."  Buller,  J. — "  This  is  only  a  bare 
right  of  passage,  which  is  an  easement  and  not  a  grant  of 
the  profits  of  the  land.  And  it  is  admitted  that,  if  it  be 
only  an  easement,  it  is  not  the  subject  of  a  rate ;  if  he 
were  rated  for  this,  it  would  be  a  double  rate.  In  the  case 
of  tolls,  it  is  not  he  who  pays,  but  he  who  receives  the  toll, 
that  is  rated.  Great  inconveniencies  would  result  from 
rating  every  way-leave ;  for  if  a  neighbour  were  to  give  a 
right  of  passing  over  his  field  merely  out  of  friendship, 
and  no  rent  were  paid  for  it,  such  liberty  of  passage  would 
not  be  the  subject  of  a  rate,  because  the  land  can  only  be 
rated  in  the  hands  of  the  occupier;  but  if  he  were  to 
make  an  advantage  of  it,  as  such  it  may  be  rated  in  his 
hands."  (s)  But  where  the  party  has  the  exclusive  posses- 
sion of  the  soil  over  which  the  waggon-way  passes,  ne  may 
be  rated  to  the  poor's  rate  as  the  beneficial  occupier. 

Where  the  owner  and  occupier  of  an  iron  mine  erected 
an  engine,  for  the  purpose  of  drawing  the  water  from  the 
mine,  and  for  no  other  purpose,  it  was  holden  that  he  was 
not  rateable  in  respect  of  such  engine,  (t) 

The  burgesses  of  Nottingham,  and  the  occupiers  of 
ancient  messuages  in  that  city,  had  as  such  a  right  to 
turn  cattle  into  certain  fields  during  a  portion  of  the  year, 
and  to  exclude  the  owner  of  the  soil ;  it  was  held  that  this 
was  a  mere  right  of  common  not  rateable,  (w) 

And  where  the  proprietors  of  lime-stone  quarries  had 
agreed  with  a  canal  company  to  deliver  yearly  certain  quan- 
tities of  lime-stone,  and  in  default  to  allow  the  company 
to  enter  and  take  for  themselves  at  a  price  agreed  on,  and 
the  proprietors  failed  to  perform  the  contract  on  which 


(s)  The  King  v.  Joliflc,  2  T.  R.  90. 

(/)  The  King  v.  Bilston,    5  B.  and  C.  851. 

(»)  The  King  v.  Churchill,  5  B.  and  C  750. 
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comprized  un<- 
dcr. 


Reservation  of  a 
division  of  rent 
for  a  public 
bouse,  part 


the  company  entered,  and  retained  possession  many  years, 
working  the  quarries,  and  paying  at  the  prescribed  rate ; 
on  an  attempt  to  rate  the  company,  it  was  holden  that 
they  had  a  mere  privilege,  for  wnich  they  were  not 
rateable,  (v) 

A  rate  was  made  upon  certain  trustees  under  a  will  for 
2000/.  annual  rent  paid  by  a  certain  mine  company,  for 
and  in  respect  of  the  lead  mines,  and  other  minerals  and 
fossils  (coals  excepted),  within  the  parish  of  A.,  and  also 
in  respect  of  their  being  owners,  proprietors,  and  occu- 
piers of  the  moors,  commons,  and  wastes,  within  the  manor 
of  A.  Amount  2000/.,  assessment  150/.  at  \s.  6d.  in  the 
pound.  By  the  Court,  "  This  rate  is  bad,  because  it  is  a 
conjoint  rate  in  respect  of  two  things,  one  of  which  is  not 
rateable.  If  these  trustees  had  been  rated  in  a  large  sum, 
in  respect  of  their  being  owners  and  occupiers  of  the 
moors,  &c.  perhaps  the  Court  might  not  have  entered  into 
the  question  ot proportion,  but  here  the  rate  is  imposed  in 
respect  of  two  distinct  things,  the  rent,  and  the  surface  of 
the  land,  the  former  of  which  is  not  rateable/'  (w) 

The  profits  of  any  thing  attached  to  a  house  are  for  the 
purpose  of  rating,  considered  as  part  of  the  house  itself. 

The  mayor  and  burgesses  of  Gloucester  were  possessed 
of  a  house  in  the  parish  of  St.  Nicholas ;  and,  being  so 
possessed,  erected  a  machine  in  a  street  leading  by  the 
said  house,  for  the  purpose  of  weighing  waggons.  The 
Court  said,  "  It  is  like  the  case  of  the  Cheltenham  Spa. 
There  is  an  extraordinary  profit  arising  from  this  modifi- 
cation of  the  enjoyment.  The  only  question  therefore  is, 
whether  a  man  shall  be  rated  for  the  property  he  has  ?  If 
a  house  to-day  is  let  for  30/.  per  annum,  and  to-morrow, 
if  turned  into  a  shop,  would  let  for  50/.  when  it  is  turned 
into  a  shop  it  shall  be  rated  at  50/."  (x) 

And  upon  the  same  principle,  a  house  with  a  carding 
machine  for  manufacturing  cotton,  described  in  the  rate  as 
an  engine-house,  and  both  let  and  occupied  together,  though 
it  did  not  appear  whether  the  engine  was  fixed  to  the 
building,  were  considered  as  an  entire  subject,  and  to  the 
extent  of  their  value  rateable  to  the  poor,  (y) 

Trin.  Term.  55  Geo,  3 ;  Rate  made  for  relief  of  the 
poor  of  Saltwood,  in  Kent ;  appeal ;  and  rate  confirmed  by 
the  session.   Special  case.    A  canteen  in  barracks  was  de- 


(v)  The  King  v.  the  Trent  and   Mersey   Navigation  Company, 
4  B.  and  C.  57. 

»  The  King  v.  Walbank,  4,  M.  and  S.  222. 

?x)  Cald.  Ca.  262. 
(y)  The  King  v.  Hogg,  1  T.  R.  721. 
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mised  to  one  Bradford,  by  the  commissioners  of  the  bar-  being  referred 
rack  board,  for  an  annual  rent  of  15/.  for  the  canteen  and  for  the  premises, 
buildings,  and  for  the  further  sum  of  510/.  per  annum  for  £  2^2*?* 
the  privilege  of  using  the  same  as  a  canteen,  and  selling  and  the  other  as 
therein  provisions  ana  liquors,  usually  sold  by  sutlers,  with  for  a  personal 
a  power  of  distress/or  the  aggregate  sum.     Personal  chat-  v^3Su^Su! 
tels,  and  the  profits  of  trade,  it  appeared,  were  not  rated  u  a'fraudnient 
in  the  parish.    The  question  was,  "  whether  the  poor  rate  attempt  to  avoid 
ought  to  be  assessed  on  the  15/.  received  as  the  rent  of  b^rated  for 
the  premises  and  their  appurtenances ;   or  whether  upon  w 
the  aggregate  sum  for  which  the  power  of  distress  was  re- 
served?" 

In  support  of  the  rate,  it  was  contended,  that  the  whole 
sum  reserved  was  substantially  a  rent,  and  that  the  division 
into  several  parts,  was  only  a  colour  to  avoid  an  assess- 
ment upon  the  whole. 

If  Bradford  were  considered  as  exercising  a  public  duty, 
he  did  it  nevertheless  for  his  individnal  benefit,  and  was 
therefore  rateable.  And  many  cases  to  that  effect  were 
cited. 

On  the  other  side  it  was  attempted  to  treat  the  two 
considerations  for  which  the  rent  was  paid,  as  distinct  in 
their  nature ;  one,  the  house,  being  real  and  fixed ;  the 
other,  the  license  to  sell,  personal,  and  moveable  with  the 
person  wherever  he  goes. 

Lord  Ellenborougn  and  the  Court  thought  "  this  case  of 
the  canteen,  like  the  case  of  the  soke  mill,  let  at  a  higher 
rent,  because  it  had  an  exclusive  right  to  the  multure  of  the 
neighbourhood.  So,  this  house  is  made  valuable  by  its 
vicinity  to  the  barracks,  and  the  profit  is  appurtenant  to 
the  tenement  on  account  of  its  local  situation.  The 
reservation  is  attempted  to  be  made  distributive,  but 
is  one  entire  taking  of  an  entire  thing,  with  the  benefits  in- 
cident to  it ;  therefore  rateable,  not  only  in  respect  of  the 
15/.  reserved  nominally  as  rent,  but  of  the  further  sum  of 
510/."    Rate  confirmed,  (z) 

But  where  a  poor  rate  was  imposed  on  a  light-house, 
together  with  the  duties  and  contribution  money  payable 
in  respect  of  ships  passing  by  the  same,  the  light-house 
being  occupied  by  a  servant  of  the  owner,  and  situate 
within  the  parish,  it  was  held  that  these  duties  did  not 
constitute  any  part  of  the  annual  profits  of  the  house  or 
land  where  the  light  was  placed,  and  that  they  were  not 
rateable  to  the  poor,  (a) 


'%)  The  King  v.  Bradford,  4  M.  aud  S.  317. 
[a)  The  King  v.  Coke,  5  B  and  C.  7l>7. 
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Tithes,  either  when  retained  in  the  hands  of  the  parson,  or 
let  on  a  composition,  are  rateable ;  but  if  a  parson  let  all  his 
tithes  to  one  person,  which  person  let  them  again,  to  each 
parishioner  his  own  share,  the  first  lessee  is  then  the  occur 
pier,  and  the  person  to  be  rated,  for  they  are  not  to  be 
rated  twice  over.  (6)  And  where  by  an  inclosure  act  it 
was  provided  that,  a  certain  corn  rent, "  free  from  all  taxes 
and  deduction,  except  the  land  tax,"  should  be  issuing 
out  of  the  lands  inclosed,  and  other  lands  in  the  parish, 
and  be  paid  to  the  rector  in  lieu  of  tithes,  this  corn  rent 
was  holden  not  rateable,  (c) 

Coal  mines  are  among  the  description  of  property  enu- 
merated in  the  statute  as  rateable,  and  it  has  been  at- 
tempted, by  the  argument  from  analogy,  to  make  all  other 
mines  generally  rateable.  This,  however,  has  been  resisted 
by  the  Courts,  which  have  uniformly  decided,  "  that  coal 
mines  being  rateable  eo  nomine,  according  to  the  letter  of 
the  statute,  stand  on  quite  a  different  ground  from  any 
other.  If  demised  for  a  rent,  they  are  rateable  accordingly 
by  the  statute  (whether  producing  any  profit  or  not),  and 
rateable  for  profit  beside,  on  the  general  ground,  like  all 
other  property.  The  owner  of  them  is  rateable  to  the 
poor  at  the  sum  for  which  they  could  let,  subject  to 
outgoings ;  the  lessee  is  rateable  for  the  amount  which 
he  pays;  and  in  neither  case  is  any  allowance  to  be 
made  for  money  expended  in  rendering  the  mines  pro- 
ductive."^) But  no  mines  of  other  kinds  are  rateable 
quasi  mines,  but,  like  all  other  property,  on  their  produce 
in  the  hands  of  beneficial  occupants,  (e)  These  positions 
are  fully  illustrated  by  the  following  leading  cases,  which 
have  been  confirmed  by  many  others. 

The  plaintiff,  whose  goods  had  been  distrained  for  non- 
payment of  a  poor's  rate,  and  thereupon  brought  his  action, 
was  lessee  under  the  crown,  of  "  all  mines  of  lead,  with 
their  appurtenances,  within  the  soke  and  wapentake  of 
Wirksworth,  with  the  lot  and  cope  within  the  said  soke 
and  wapentake,  under  the  yearly  rent  of  144/.  The  rate  was 
for  lot  and  cope  at  600/.  per  annum.  13s.  lOd."  The  duty 
of  lot,  payable  to  the  plaintiff  as  lessee  of  the  crown,  is  the 
thirteenth  dish  or  measure  of  lead  ore  got,  dressed,  and 
made  merchantable,  at  all  the  lead  mines  within  the  said 
soke.  The  cope  is  6d.  for  every  load,  or  nine  dishes  of  lead 
ore,  raised  at  such  mines.     The  said  duties  are  paid  to,  and 

(b)  Stra.  524. 

(c)  Mitchell  v.  Fordham,  6  B.  and  C.  274. 
(</)  The  King  v.  Atwood,  6  B.  and  C.  277. 
(e)   The  King  v.  Red  worth,  8  East,  R.  387. 
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received  by  the  plaintiff,  without  any  risk  or  expense  in 
working  the  mines  :  in  the  year  1775,  the  duties  amounted 
to  the  clear  sum  of  500/. ;  but  they  are  uncertain,  and  vary 
every  year.  By  Lord  Mansfield  (who  delivered  the  opi- 
nion of  the  Court) :  u  The  poor's  rate  is  not  a  tax  on  the 
land,  but  a  personal  charge  in  respect  of  the  land,  and 
which  is  not  charged  at  nil  oefore  to  the  poor.  In  general, 
the  farmer  or  occupier  of  land,  and  not  the  landlord,  is 
liable  to  this  tax ;  for  it  arises  by  reason  of  the  land  in  the 
parish ;  and  the  landlord  is  never  assessed  for  his  rent ; 
because  that  would  be  a  double  assessment,  as  his  lessee 
had  paid  before.  Lead  mines  are  not  within  the  statute  of 
43  Eliz.  c.  2.  They  are  in  themselves  uncertain,  and  may 
prove  unsuccessful  to  the  adventurers.  Taxes,  therefore, 
upon  the  adventurers  would  be  hard,  and  they  are  excused. 
But  the  person  (lord,  or  landlord)  who,  in  case  they  do 
prove  of  value,  receives  a  stipulated  benefit  from  the  profits 
or  value  of  them,  is  not  excusable  upon  the  same  ground, 
and  therefore  is  expressly  charged  to  the  land-tax,  as  that 
falls  upon  the  landlord.  He  is  alike  liable  to  the  poor 
rates,  tor  his  visible  real  property  in  the  parish ;  though, 
where  the  poor's  tax  is  a  charge  on  the  lessees,  the  land- 
lord does  not  pay  in  respect  of  his  rent.  Where  the  adven- 
turer, or  lessee  of  the  mine,  pays  nothing,  it  is  no  double 
tax  in  any  light ;  because  the  lord  pays  not  fbr  that  which 
the  lessee  or  adventurer  is  excused  from  paying  for,  but  the 
lord  pays  for  his  own.  It  is  not  a  mere  casual  profit,  but  an 
annual  revenue,  if  any,  and  very  different  from  the  casual 
profits  of  a  manor,  which  are  not  annual,  for  there  may  be 
none  for  years.  But  if  the  mine  produces  profit  to  the  miner, 
the  lord's  share  is  certain,  annual,  and  an  annual  rent  is  paid 
for  it  constantly.  The  miner  is  obliged  to  pay  certain  pro- 
portions to  the  owner  of  the  land.  What  reason  then  is 
there  to  exempt  these  proportionable  revenues  ?  It  makes 
no  difference  to  the  adventurer ;  it  does  not  prejudice  or 
benefit  him.  But  as  such  obligatory  payment  is  in  respect 
of  the  land,  the  land-owner  ought  not  to  receive  it  clearer 
or  neater,  than  any  other  of  his  estate,  when  he  is  at  no 
trouble,  expense,  or  possible  risk.  Therefore  we  are  all 
of  opinion,  that  the  plaintiff  is  liable  to  be  rated  for  this 

property."  (/) 

But  that  the  lessee  of  a  coal  mine  is  liable  to  be  rated,  Coal  mines  not 
though  he  derive  no  profit  from  the  mine,  was  decided  in  Producins  Profil 
the  case  of  the  King  v.  Parrot  and  others,  Ea.  Tr.  34  Geo.  3. 
The  defendants,  who  were  lessees  of  some  coal  mines, 


(/)  Rowls  v.  Gell$  Cowp.  4$1. 
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appealed  to  the  session  against  a  poor  rate,  which  was 
tnere  confirmed,  subjected  to  the  opinion  of  the  Court  of 
King's  Bench  as  follows :  the  appellants  held  the  colliery, 
for  which  they  were  rated,  under  a  lease,  which  being  lost, 
parol  evidence  was  given  of  its  contents.    The  lessees 
were  bound  by  covenant  to  work  the  colliery,  and  they  were 
bound  to  pay  to  the  lessors  a  sixth  part  of  the  money 
produced  by  the  sale  of  the  coals,  without  any  deduction 
on  account  of  the  expense  of  working :   it  was  proved 
that,  upon  an  average  of  the  last  three  years,  the  appel- 
lants had  paid  3,001/.  155.  Id.  to  the  lessors,  as  the  sixth 
Start  of  the  money  produced  by  the  sale  of  the  coals  got 
rom  the  colliery  during  that  time ;  that  by  paying  wis 
to  the  lessors,  and  also  the  expenses  of  working  the  col- 
liery, the  lessees  had  lost  two  farthings  and  half  a  farthing 
on  every  tou  of  coals  got  from  the  colliery ;  that  the  col- 
liery had  always  been,  and  still  was,  a  losing  adventure 
from  the  time  of  its  being  first  taken  by  the  appellants ; 
that  they  must  have  known  that  it  would  be  a  losing  ad- 
venture at  the  time  when  they  took  it ;  and  their  induce- 
ment for  taking  it  was  that,  when  they  had  worked  ou* 
the  coal  in  this  colliery,  they  would  be  able  to  get  coal  of 
their  own,  which  was  adjoining  to  it ;  and  that  this  was  a 
cheaper  way  of  getting  at  it,  than  any  other  which  they 
could  have  adopted.     It  was  admitted  that,  generally 
speaking,    coal    mines  are  rateable    under    the    statute 
43  Eliz.  c.  2.  which  expressly  mentions  them  ;  but  it  was 
contended  that  this  rate  is  a  tax  on  the  possessors  of 
property  yielding  a  clear  and  visible  profit ;  the  words  of 
the  statute  being,  '  according  to  their  ability,9  and  that 
ability  must  be  estimated  by  actual  profits ;  and  in  this 
case  it  is  expressly  stated  that  the  lessees,  so  far  from 
receiving  any  profit  whatever  since  they  have  been  in  the 
occupation  of  these  mines,  have  actually  been  losers  by 
the  adventure ;  that  according  to  all  the  preceding  cases, 
if  any  person  were  rateable  here,  it  was  the  landlord,  in 
respect  of  his  rent,  and  not  the  lessees,  who,  it  is  found, 
derived  no  profit  whatever,  after  deducting  the  expenses 
of  the  adventure.    By  Lord  Kenyon,  C.  J. — "It  is  said 
that  this  burthen  is  to  be  laid  where  the  benefit  arises ;  but 
that  rule  cannot  hold  in  a  variety  of  instances  that  might  be 
put.     Suppose  a  landlord  make  so  hard  a  bargain  with  his 
tenant,  that  the  latter  derive  no  benefit  from  the  farm, 
must  not  the  tenant  be  rated  to  the  poor  ?  the  landlord 
certainly  is  not  liable.      This  case  differs  from  one  of 
Rowles  v.  Gell,  in  this  respect,  which  was  the  case  of 
lead  mines,  not  rateable  under  the  statute  of  Elizabeth; 
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and  there  the  question  was,  whether,  or  not,  the  lessee 
was  rateable  for  certain  annual  profits,  which  he  received 
without  any  risk  on  his  part.  JBut  here  the  property  is 
rateable  under  the  express  words  of  the  statute  43  Eliz.  c.  2. 
It  appears,  in  this  case,  that  there  has  been  a  clear  profit 
of  1,000/.  a  year.  The  appellants'  objection  in  this 
case  is,  that  they  have  made  an  unprofitable  bargain  with 
the  lessors.  That  we  cannot  examine  into,  ft  is  suffi- 
cient that  they  are  occupiers  of  rateable  property  "(g) 

But  in  a  case  of  a  coal  mine  being  worked  out,  and  pro-  Colliery  ex- 
during  no  profit  to  any  one,  Lord  Ellenborough,  C.  J.  kwwtwi. 
said,  "  Where  the  mine  is  exhausted,  the  subject  matter 
of  profit  is  gone,  although  the  rent,  which  was  calculated 
upon  the  probable  average  produce  of  the  whole  term,  may 
still  be  payable.  With  respect  to  the  parish,  the  occupier 
is  rateable  for  the  concurrent  annual  value  during  the  period 
for  which  the  rate  is  made,  and  when  the  thing  which  he 
occupies  no  longer  affords  such  concurrent  value,  the  sub- 
ject matter  of  rating  is  gone."  (A) 

Saleable  underwoods  are  the  last  species  of  rateable  Saleable  under, 
property  designated  by  name  in  the  statute  we  have  been  woodB- 
examining;  and  it  has  been  determined,  that  they  are 
rateable  annually,  to  the  relief  of  the  poor,  in  proportion 
to  their  value,  though  they  should  happen  not  to  be  cut 
down  of  tenet  than  once  in  twenty-one  years ;  and  such  pro- 
perty is,  at  all  times,  rateable  according  to  the  improve- 
ment in  its  value,  or  in  the  rent  which  might  be  fairly  ex- 
pected from  it ;  for  it  is  not  necessary  that  any  of  the 
S profits  should  have  been  actually  reaped,  or  taken  away 
rom  the  property,  during  the  period  for  which  the  rate 
is  made,  (i) 

But  firs  and  larches  planted  with  oaks,  for  the  purpose 
of  sheltering  the  oaks,  and  cut  from  time  to  time  as  the 
oaks  grow  larger  and  require  more  space,  but  when  once 
cut  not  growing  again,  are  not  saleable  underwoods  (if 
underwoods  at  all)  within  the  statute,  though  some  when 
cut  are  sold  to  a  profit,  the  primary  object  being  the  pro- 
tection of  the  oaks,  and  not  the  making  any  profit  by  the 
firs  and  larches.  (J) 

The  difficulty  of  ascertaining  locality,  which  we  must  Personal  pro- 
have  observed  all  along,  enters  so  materially,  and  so  ******* 
generally,  into  the  consideration  of  rateability,  with  re- 
spect both  to  persons  and  property,  constitutes  a  larger 

g)  The  King  v.  Parrot  and  others,  5T.R.  593. 
h)  The  King  v.  Bed  worth,  8  East,  R.  387. 
>*)  The  King  v.  Mirfield,  10  East,  R.  219. 
{j)  The  King  v.  Ferrybridge,  1  B.  and  C.  375. 
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Rateable. 


portion  than  ordinary  of  the  consideration  in  determining 
the  rateability  of  purely  personal  property,  as  will  appear 
from  the  following  cases  in  conclusion  of  the  subject 
It  was  long  a  doubt,  whether  property  purely  personal, 
was,  under  any  circumstances,  rateable;  next,  to  what 
descriptions  of  personal  property  the  liability  attached ; 
thirdly,  when  it  was  of  a  transitory  kind,  where,  it  be* 
came  liable? 

In  a  case  of  the  King  v.  Andover,  in  the  17  of  Geo.  3. 
when  the  liability  of  personal  property  was  a  question 
much  discussed,  it  was  said  by  Aston,  J.  "  That  there 
are  a  great  many  cases  which  say  that  local  visible  pro* 

Serty  may  be  rated,  but  the  question  is,  how  it  must  be 
one  ?  Suppose  it  were  done  by  the  overseers ;  if  notice 
be  given  to  the  several  persons  rated,  and  they  think 
themselves  overrated,  they  have  an  appeal  to  the  sessions. 
So,  if  a  house  has  been  usually  rated  for  the  house  and 
stock  in  trade  altogether,  the  rate  is  so  specified ;  and  if 
the  person  has  an  objection  because  he  is  mounted  too 
high,  on  an  appeal,  all  thai  is  a  matter  to  be  laid  before 
the  justices  in  session,  who  act  as  jurymen  with  respect 
to  the  fact,  and  as  judges  with  respect  to  the  decision. 
Then  the  immediate  point  specified  in  the  appeal  is  pro- 
duced, and  notwithstanding  the  usage,  if,  upon  the  ge- 
neral question,  it  should  turn  out  to  be  the  law  that  per- 
sonal property  is  rateable,  then  it  must  indeed  be  rated, 
though  it  never  was  so  before/'  (k) 

Also  in  another  case,  Mich.  9  Geo.  3.  Lord  Mansfield 
said,  "  To  be  sure,  personal  property  is  within  the  act  of 
43  Eliz.  c.  2.  and  yet  it  is  almost  impossible  to  rate  it, 
for  it  would  be  compelling  persons  to  discover  their 
debts."  (/) 
In  the  Kins  v.  White,  Tr.  32  Geo.  3.  Lord  Kenyon, 
6u.  plus,  must  adverting  to  the  expression  of  Yates,  J.  in  a  former  case, 
besi.ewobyevi-  stated  it  to  be,  "  if  personal  property  be  rateable,  it  is 
dence.  not  to  be  done  at  random,  and  to  leave  the  party  rated  to 

get  off  as  he  can ;  but  the  officer  making  the  rate  must 
be  able  to  support  what  he  has  done  by  evidence ;  and  no 
personal  property  can  be  rated,  but  the  clear  liquidated 
surplus."  (iw) 

In  a  case  where  three  persons  were  possessed,  as  co- 

Eartners,  of  stock,  in  the  trade  and  business  of  common 
rewers  and  maltsters,  to  the  value  of  4,000/.  for  no  part 


How  lateable. 


The  subject  of 
the  rate,  i.  e.  the 


s 


k)  The  King  v.  Andover,  Cowp.  666. 
/)   The  King  v.  the  Justices  of  Canterbury,  1  Bott,  172. 
(m)  The  King  v.  White,  4  T.  R.  771. 
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of  which  they  were  assessed,  the  session  upon  appeal  had 
quashed  the  rate,  and  ordered  a  new  one.  The  question 
coming  before  the  Court  of  King's  Bench  on  a  special  case, 
it  was  decided  on  its  having  been  the  duty  of  the  session 
to  have  amended,  not  quashed,  the  rate ;  but  Lord  Mans- 
field took  occasion  to  say,  on  the  general  subject  of  rating 
stock  in  trade,  that,  "  in  attempting  to  rate  this  stock, 
they  would  have  discovered  the  wisdom  of  conforming  to 
the  practice  of  not  rating  it.  If  they  had  tried  to  have 
amended  it,  how  would  they  have  rated  it?  Are  the 
hops,  and  the  malt,  and  the  boiler,  to  be  rated  at  so 
much  for  each  ?  or  is  the  trader  to  be  rated  for  the  gross 
sum  which  his  whole  stock  would  sell  for  ?  If  the  jus- 
tices had  considered,  they  would  have  found  out  the 
sense  of  not  rating  it  at  all ;  especially  when  it  appears 
that  mankind  has,  as  it  were,  with  one  universal  con- 
sent, refrained  from  rating  it ;  the  difficulties  attending 
it  are  too  great,  and  so  the  justices  would  have  found 
them."  (») 

But  where  it  has  been  the  usage  in  a  parish  to  rate  per- 
sons to  the  poor  for  their  stock  in  trade  within  the  parish, 
there  can  be  no  doubt  but  such  persons  axe  liable,  under 
43  Eliz.  c.  2.  to  be  rated  to  the  poor  in  respect  there- 
of." (o) 

Thus,  where,  upon  an  appeal  against  a  poor's  rate,  the 
session  confirmed  the  same,  and  stated,  that  it  had  been 
usual  and  customary  from  43  Eliz.  "  and  ever  since  the 
existence  of  rates  for  the  relief  of  the  poor,  to  rate  and 
assess  the  inhabitants,  for,  and  in  respect  of,  their  per- 
sonal property  or  stock  in  trade,"  it  was  insisted,  in  sup- 
port of  the  rate,  that  an  uninterrupted  usage  and  custom 
of  rating  this  species  of  property,  from  the  very  date  of  the 
statute  down  to  the  present  time,  being  expressly  stated, 
this  question  was  no  longer  open  to  argument.  The  order 
of  session  confirming  the  rate  was  affirmed.  (/>) 

Also,  in  the  King  v.  White  and  others,  Tr.  32  Geo.  3.  it 
appeared  that  a  poor's  rate  for  the  parish  of  St.  James,  in 
the  town  and  county  of  Poole,  was  id.  in  the  pound  on  all 
lands,  and  3d.  for  100/.  of  personalty,  and  that  "  it  was 
usual  in  that  parish  to  rate  the  inhabitants  for  their  per- 
sonal property."  According  to  this  proportion,  one  person 
was  ratea  for  his  personal  property,  consisting  of  stock  in 


s 


n)  The  King  v.  Ring  wood,  Cowp.  326. 
o)  The  King  v.  Hill,  Cowp.  613. 
(p)   Cald.  Ca.  147. 
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trade  as  a  shopkeeper,  in  the  sum  of  300/.  and  it  was 
admitted  to  be  rateable.  (</) 
Money  out  at  In  the  same  case,  White  was  also  rated  in  the  sum  of 
i^rtpLTof  13,500/.  for  his  personal  property,  which  consisted  of  cer- 
landtoutoftbe  tain  ships  or  vessels  in  the  Newfoundland  trade  from  the 
p*n»b.  town  of  Poole,  in  the  said  parish ;  and  of  monies  charged 

on  lands  lying  out  of  the  parish.  By  Lord  Kenyon,  Ch.  J. 
— "  In  a  case  in  Bulstrode,  it  was  said,  that  the  rate  should 
be  on  persons  in  respect  of  visible  property,  locally 
situated  within  the  parish.  Then  applying  that  rule  to 
this  case,  I  think  that  the  ships  are  rateable  ;  this  parish 
is  their  home,  and  must  be  so  considered  for  their  register. 
But  with  regard  to  the  money  lent  on  real  securities,  I 
think  that  it  cannot  be  rated ;  for  it  is  stated,  that  the 
money  was  lent  by  persons  out  of  this  parish  on  landed 
securities  elsewhere.  This,  therefore,  is  not  personal  pro- 
perty in  the  parish."  The  other  judges  concurred. 
Hoojeboid  Air-       Another  person  was,  by  the  same  rate,  assessed  in  re- 

Tbie."  ™*  "*""  8Pect  of  his  housed  furniture ;  but  the  Court  held, 
"  that  the  same  was  not  rateable  to  the  poor ;  for  it  is  an 
expence  to  the  owner,  and  produces  nothing ;  it  is  the 
mean  by  which  he  occupies,  not  by  which  he  gains  his 
livelihood ;  and  a  man  might  as  well  be  rated  for  the  food 
he  eats,  or  the  clothes  he  wears." 

There  was  also,  in  the  same  rate,  an  assessment  upon  a 
person  in  respect  of  1,000/.  principal  money  in  hand,  but 
it  was  determined,  that  the  owner  thereof  was  not  rate- 
able. For,  by  Buller,  J.  (to  which  the  other  judges 
assented)  "  the  reason  that  household  furniture  is  not 
rateable,  namely,  because  it  does  not  produce  any  profit, 
must  also  govern  this ;  it  is  stated,  that  the  owner  has  it 
in  hard  money,  and  therefore  we  must  take  it,  upon  this 
state  of  the  case,  that  it  does  not  produce  profit.  Besides, 
money  cannot  be  rateable  within  this  act  of  parliament 
For  the  legislature  could  not  intend,  that  inquiry  should 
be  made  as  to  every  guinea  which  a  man  has  in  his 
pocket.  If  the  rate  be  confined  to  visible  property,  yield- 
ing profit  to  the  parish,  there  will  be  no  difficulty  in 
adhering  to  that  rule;  but  it  will  be  dangerous  in  the 
extreme  to  extend  it  further,  and  to  look  into  every  man's 
bureau  to  see  what  money  he  has  there." (r) 
stock  in  the  Stock,  or  money  in  the  public  funds,  cannot  be  rated  to 

Eteabi£,nd8  not  the  poor  rates  under  the  statute  of  Eliz.  nor  under  any 
private   act,  which   authorizes  the   rating  of  persons  in 


(9)  The  King  v.  White,  4  T.  R.  771.  (r)  Id.  ibid. 
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respect  of  money  out  at  interest.  This  was  decided  in 
The  King  v.  St.  John  Maddermarket,  Hil.  Ter.  45  Geo.  3. 
which  was  briefly  as  follows  :  An  appeal  was  made  against 
an  assessment  in  respect  of  1,000/.  stock,  or  personal  pro- 
perty, charged  upon  the  appellant,  under  a  private  act  of 
parliament,  made  in  the  16tn  year  of  the  reign  of  Queen 
Ann,  for  the  maintenance  of  the  poor  of  Norwich,  whereby 
the  churchwardens  and  overseers  of  the  poor  were  autho- 
rized to  assess  "  the  inhabitants,  and  every  parson  and 
vicar,  and  all  occupiers  of  lands,  houses,  tenements,  tithes, 
and  all  persons  having  and  using  stocks  and  personal  estates, 
in  the  parish  of  St.  John  Madaermarket,  or  having  money 
out  at  interest,  in  equal  proportions."  It  appeared,  that  it 
had  been  the  custom  to  rate  the  parishioners  for  money 
out  at  interest,  as  well  without,  as  within,  the  said  city ; 
and  it  also  appeared,  that  the  appellant  had  not  any  stock 
or  personal  estate  in  the  parish,  nor  any  money  out  at  in- 
terest in  real  or  personal  security,  except  only  a  sum  of- 
money  then  vested  in  the  5/.  per  cent,  consolidated  bank 
annuities:  the  session  allowed  the  appeal;  and  on  a  motion 
to  quash  this  order  of  session,  the  same  was  affirmed. 
For  by  the  Court,  "  This  is  not  a  local  and  visible  pro- 
perty, within  the  parish;  and  nothing  is  rateable  to  the 
poor  under  43  Eliz.  c.  2.  which  is  not  literally  rateable ;, 
and  this  private  statute  of  Ann,  being  made  in  pari  materia, 
ought  to  receive  a  similar  construction.  The  words, 
'  Saving  money  out  at  interest,9  must  mean  not  indeed  the 

Possession  of  the  money,  because  it  is  stated  to  be  out, 
ut  having  a  right,  at  some  time  or  other,  at  a  period 
longer  or  shorter,  to  reclaim  the  money,  which  is  so  out- 
standing; by  no  means  a  description  of  money  in  the 
public  funds,  with  respect  to  which,  the  parties  have  not 
the  money  out  at  interest,  but  in  lieu  thereof  have  an 
annuity/'  (s) 

As  stock  in  trade,  when  its  value  can  be  ascer- 
tained, is  rateable  to  the  poor,  if  on  an  appeal  against  a 
rate,  because  certain  persons  are  not  rated  for  their  stock 
in  trade,  the  session  make  an  order,  subject  to  the 
opinion  of  the  Court  of  King's  Bench,  they  must  expressly 
state,  whether  the  property  alleged  to  be  in  the  possession 
of  the  parties  unrated,  belongs  to  them  or  not ;  and  if  it 
does,  whether  it  produces  profit  or  not :  or  whether  it  is 
liable,  or  not,  to  incumbrances  of  equal  value.  If  the 
session  omit  this,  the  Court  cannot  give  any  opinion,  (t)  Vessels  conti- 
In  a  case  argued  Trin.  Term.  47  Geo.  3.  the  owners  of  n«**iy  pawing 

.       and  repassing 

(#)  6  East,  R.  182.  (0  The  King  v.  Dursley,  6  T.  R.  58. 
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packet-boats,  employed  under  a  personal  contract  with  the 
postmaster,  in  carrying  the  mails,  &c.  between  Holyhead 
and  Dublin,  were  determined  to  be  liable  in  respect  of  the 
profits  accruing  to  them,  from  the  carriage  of  passengers, 
and  luggage,  in  such  boats,  to  be  rated  for  the  relief  of 
the  poor  for  the  parish  of  Holyhead,  where  such  owners 
resided.    The  case  was  as  follows : 

Defendants  appealed  to  sessions  against  a  rate  made  for 
relief  of  the  poor  of  Holyhead,  by  which  it  appeared  that 
one  "  Captain  Jones  "  was  rated  for  his  "  packet "  250/. 
at  61. 5s.  and  three  other  defendants,  captains  of  packets, 
were  respectively  rated  each  for  his  packet  in  a  similar 
sum.    The  appellants  had  all  their  houses  at  Holyhead, 
where   their  families  then  resided,  in  respect  of   which 
houses  they  had  been,  and  were,  assessed  to  the  poor 
rate.    Each  packet-boat  cost  between  2,000/.  and  3,000/. 
respectively,   and  the  commanders    were    at  liberty   to 
dispose  of  them.    The  packets  were  registered   in  the 
port  of  Beaumaris ;  when  hailed  at  sea,  and  asked  where 
the  packet  belonged  to,  the  answer  was,  "  Holyhead."  The 
appellants  were  respectively  commissioned  by  the  post- 
masters general,  by  an  instrument  under  their  hands,  and 
under  the  common  seal  of  the  general  post-office.    The 
packet-boats  were  employed  in  the  service  of  government 
to  carry  the  mail,  &c.  between  Holyhead  and  Dublin,  for 
which  the  commanders  received  annual  salaries.     By  per- 
mission of  the  post-master  general,  the  appellants  carried 
passengers,  with  their  horses,  luggage,  &c.     They  made 
annual  profits,  which  were  of  a  fluctuating  nature,  out  the 
average  was  not  less  than  250/.  at  which  they  were  rated. 
They  paid   no   custom-house   dues,   fees,    port  charges, 
lights,  &c.    The  appellants  were  responsible  to  the  post- 
masters general.    The  session  confirmed  the  rate,  subject, 
however,  to  the  opinion  of  the  Court  of  King's  Bench. 
Lord  Ellenborough,  C.  J.  said,  "  It  is  objected  that  the 
vessels  are  not  permanently  local  property  in  the  parish  of 
Holyhead,  and  that  no  profit  is  made  of  them  there.    Bat 
the  inchoate  act,  which  is  to  earn  the  profit,  begins  there, 
and  therefore  there  is  a  part  performance  within  the  parish, 
of  that  which  is  to  make  the  profit,  by  the  use  of  the  pro- 
perty in  question.    The  boats  are  laid  up  there ;  they,  are 
repaired  there;  the  owners  dwell  there;  they  yield  profit 
there ;  for  the  passage  money  of  the  voyage  from  Dublin 
is  actually  earned  there :  and  that  of  the  voyage  from 
Holyhead  to  Dublin,  is  at  least  begun  to  be  earned  in  the 
parish  of  Holyhead.     But  whatever  the  question  might  be 
as  between  Dublin  and  Holyhead,  in  this  respect,  it  could 
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only  go  to  the  quantum,  with  which  we  have  no  concern 
in  this  case ;  it  is  enough  that  this  is,  what  it  is  contended 
it  ought  to  be,  local  visible  profit  in  the  parish ;  that  it 
yields  some  profit  cannot  be  doubted,  and  the  owner 
resides  in  the  same  parish." 

The  following  case,  on  this  subject,  seems  to  anticipate 
almost  every  question  that  can  be  supposed  to  arise  under 
circumstances  of  vessels  shifting  their  local  situations.  It 
was  argued  in  the  58th  Geo.  3.  Appeal  against  a  poor 
rate,  confirmed  by  session,  and  special  case. 

The  case,  as  stated  for  the  opinion  of  the  Court  of  King's  Proprietor  of  a 
Bench,  was  very  long,  and  somewhat  confused,  from  the  cir-  !hip  "^ 
cumstance  of  it  comprising  a  question  of  rateability  of  two  theVns^can- 
vessels,  both  trading  from  the  port  of  Wisbech,  but  under  not  be  rated  for 
circumstances  extremely  different.      The  substance  of  the  ht.r  5  .b?1  othcr- 
facts,  out  of  which  the  question  arose,  was  as  follows.  Part  J^i  oftbT th° 
of  this  port  is  not  within  any  parish,  and  the  remainder  of  ressej,  though 
it  in  several  parishes,  of  which  Wisbech  is  one.     One  of  n.ot  there  ■* the 
these  two  vessels,  being  large,  never  was  in  any  part  of  the  MMmrie  **** 
parish  of  Wisbech,  her  cargoes  being  taken  out  of  her  in 
the  river,  and  carried  into  that  parish  oy  boats.    The  other 
vessel,  which  was  smaller,  received  and  delivered  her  car- 
goes in  the  parish  of  Wisbech.      The  present  claim  was 
made  on  the  proprietor  of  both  these  vessels  lying  iii  the 
parish  of  Wisbech,  which  was  actually  the  home  of  the 
smaller  vessel ;  where  the  cargoes  were,  one  directly,  the 
other  indirectly,  discharged  ;  the  freight  paid ;  where  the 
profits  made  by  both  of  them  were  invariably  received ;  and 
the  local  ability  of  the  owner  to  contribute  produced ;  and 
the  question  was  how  far  either,  or  both  of  them,  were 
visible  property  in  that  parish.     The  smaller  vessel  also 
happened  not  to  be  within  the  parish  at  the  time  the  rate 
was  made. 

The  Court  were  so  clearly  of  opinion  that  the  large  vessel, 
never  having  been  within  the  parish  of  Wisbech,  could  aot 
be  considered  as  visible  property  there,  that  the  question, 
so  far  as  concerned  it,  was  given  up  in  argument ;  and  re- 
specting the  smaller  vessel,  Lord  Ellenborough,  C.  J.  said, 
"As  to  the  smaller  vessel  being  out  of  the  parish  at  the 
time  the  rate  was  made,  if  such  strictness  were  required,  a 
ship  could  seldom  be  made  the  subject  of  a  rate.  But  it 
has  been  frequently  determined,  that  they  are  rateable.  It 
is  sufficient,  that  the  parish,  in  which  the  ship  is  rated,  is 
the  domicile  of  the  vessel,  and  that  the  profits  derived 
from  it  contribute  to  the  ability  of  the  occupier  within 
the  parish. " 

Bayley,  J.  said,  "  It  has  been  observed,  that  the  ship 
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Tolls  of  a  ferry 
rated  between 
two  local  sta- 


might  possibly  be  lost  at  the  moment  the  rate  upon  her  was 
made ;  but  if  it  were  even  so,  the  rate  was  made  in  respect 
of  by-gone  profits,  already  earned,  and  therefore  the 
actual  loss  of  her  would  not  interfere  with  the  right  of 
the  parish  to  receive  a  rate  upon  profits  antecedently 
received." 

The  other  judges  concurred.    Rate  confirmed,  (w) 
In  a  case  of  the  King  v.  Nicholson,  East  Term,  50  Geo.  3.. 
one  John  Nicholson  had  appealed  against  a  rate  made  for 
tionsTiD  neither  the  parish  of  Monk-Wearmouth,  in  Durham,  on  the  tolls 
of  which  the      of  an  ancient  ferry,  of  which  he  was  lessee,  between  Monk- 
owner  Uresi-     Wearmouth  and  Sunderland,  but  in  neither  of  which 
*°  places  he  was  resident    The  judgment  pronounced  by 

Lord  Ellenbrrough,  C.  J.  sufficiently  indicates  the  points 
of  the  case,  and  illustrates  the  doctrine  contended  for.  It 
was  in  substance  as  follows  :  "  The  rate  is  here  imposed 
on  the  tolls  merely. — Tolls  do  not  by  themselves  come  under 
any  of  the  descriptions  of  occupancy  in  the  statute.  If, 
therefore,  the  present  proprietor  be  rateable  at  all,  it  must 
be  as  an  inhabitant.  But  to  support  a  rate  of  personal 
property,  actual  residence  has  always  been  considered  to  be 
necessary  to  constitute  inhabitancy.  In  all  cases,  where 
tolls  have  been  held  liable  to  be  rated,  they  have  been 
arising  out  of  the  use  of  a  canal,  or  other  local  and  visible 
property,  part  of  the  land  itself;  but  there  is  no  case 
where  tolls  have  been  held  liable  per  se;  and  if  even  liable 
as  personal  property,  they  could  not  be  rated  upon  the 
present  appellant  who  is  not  an  inhabitant."  (v) 

On  the  subject  of  mere  locality,  unmixed  with  any  other 
consideration,  (in  order  to  ascertain  the  place  or  places  of 
rating,  where  several  appear  to  be  in  some  degree  contribu- 
tory to  the  subject  of  the  profit,  on  which  the  rate,  if  any, 
must  be  founded)  we  must  refer  to  two  cases,  before  ad- 
duced for  another  purpose  respecting  rating. 

The  King  v.  New  River  Company :  Appeal  against  a 
rate  on  the  said  company  of  15/.  per  annum  in  a  certain 

parish  of for  land  covered  wtth  water  in  said  parish 

in  their  occupation,  the  springs  of  which  supplied  the 
New  River,  in  a  great  degree,  and  the  value  of  which  land, 
so  covered,  was  estimated  at  300/.  No  profit  was  made 
of  this  water  till  it  arrived  in  London,  and  the  question 
was,  therefore,  whether  it  were  whollv  in  Anwell,  or  partly 
there,  and  partly  in  London,  or  wholly  in  the  latter  place, 
where  the  whole  profit  was  made.  The  Court  were  clearly 

(m)  The  King  v.  Shepherd  and  another,  MSS.  and  1  B,  and  A.  109. 
(v)  12  East,  R.  330. 


Locality  singly 
considered. 
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of  opinion,  that,  on  the  face  of  the  rate  itself,  the  land  ap- 
peared the  immediate  object  of  the  rating:  and  it  was 
said  by  Bayley,  J;,  "That  the  case  being  so,  it  was  no 
matter  whether  the  subject  of  profit  (the  water  issuing  out 
of  the  land)  were  conveyed  in  pipes  to  London,  or  carried 
by  carts ;  that  the  mistake  had  been  by  likening  the  case 
to  that  of  tolls,  and  supposing  therefore  that  the  com- 
pany were  liable  to  be  rated  for  the  whole  profits  where 
the  produce  was  received." 

But  in  the  case  where  a  corporation  were  in  possession  of 
certain  reservoirs  for  water  under  an  act  of  parliament,  situ- 
ate in  a  particular  parish,  and  conveyed  through  several 
other  parishes  to  the  place  where  the  profit  was  made,  and 
they  had  been  rated  for  the  whole  of  their  profits  in  that 
parish  where  the  reservoir  was ;  the  Court  of  King's  Bench 
quashed  the  rate,  observing,  "  That  though  the  reservoirs 
are  within  the  legal  description  of  land,  and  of  course  rate- 
able, where  locally  situate,  the  profit  upon  the  water  distri- 
buted at  the  end  of  the  course  of  the  aqueduct  could  not 
be  wholly  rateable  at  one  place  where  the  reservoir  was 
situate,  but  in  some  proportion  or  other ,  in  parishes  contri- 
buting to  that  profit."  (w) 

Parties  are  liable  to  be  rated  for  profits  where  they 
become  due,  and  not  where  they  are  actually  received,  (x) 
The  proprietors  of  an  inland  navigation  are  rateable  in 
every  parish  through  which  the  navigation  passes,  as 
occupiers  of  the  land  used  by  them  in  each  pansh  for  the 
purposes  of  their  navigation ;  and,  therefore,  where  the 
proprietors  of  such  navigation,  extending  through  several 
parishes,  were  rated  in  one  for  the  entire  amount  of  their 
tolls,  the  rate  was  holden  erroneous,  (y) 

But  the  case  of  the  proprietors  of  the  Oxford  canal  was 
peculiar.  They  had  been  by  act  of  parliament  empowered 
to  take  a  certain  sum  per  ton  per  mile,  upon  all  goods. 
By  a  subsequent  act  for  making  a  new  canal,  it  was 
enacted  that,  instead  of  the  mileage  duty  payable  to  the 
proprietors  of  the  Oxford  canal,  it  should  be  lawful  for  them 
to  take  for  all  coals  which  should  pass  from  the  Oxford 
canal  into  the  intended  canal  a  certain  tonnage,  without 
regard  to  the  distance  the  same  should  pass  along  the 
Oxford  canal,  and  for  all  other  goods  which  should  pass 
from  any  other  navigable  canal  into  the  Oxford  canal,  and 
from  thence  into  the  intended  canal,  or  from  the  intended 

(w)  The  King  v.  the  Bath  Corporation,  14  East,  R.  609. 

(.r)   The  King  v.  the  Aire  and  Calder  Navigation,  2  T.  R.  660. 

(y)  The  King  v.  Palmer,  1  B.  and  C.  551. 
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canal  into  the  Oxford  canal,  and  from  thence  into  any 
other  navigable  canal,  a  certain  sum  per  ton,  without 
regard  to  the  distance  the  same  should  pas*  along  the 
Oxford  canal.  On  the  state  of  things,  arising  oat  of  this 
last,  it  was  holden^m,  that  the  proprietors  of  the  Oxford 
canal  were  rateable  to  the  poor  in  respect  of  their  mileage 
duty,  in  every  parish  through  which  the  canal  passed; 
second,  that  they  were  liable  also  to  be  rated  in  every 
parish,  through  which  the  canal  passed  for  a  proportion 
of  the  compensation  duty.(z) 

In  general,  the  proportion  in  which  a  canal  company  is 
to  be  rated  to  the  several  parishes  in  its  coarse,  mast  be 
according  to  the  profits  derived  in  each  parish,  and  not  on 
an  average  taken  on  the  whole  line  of  tne  canal,  (a)  In 
the  very  recent  case  in  which  this  mode  of  rating  was 
decided  to  be  the  correct  one,  Mr.  Justice  Bay  ley  observes, 
"  The  true  principle  is  this :  a  canal  company  is  to  con- 
tribute to  tne  relief  of  the  poor  in  each  parish  through 
which  the  canal  passes,  in  proportion  to  tne  profit  which 
they  derive  from  the  use  of  their  land  in  that  parish.  If 
the  profit  arising  from  a  given  quantity  of  land  vary  in 
different  parishes,  the  rate  must  vary  in  the  same  propor- 
tion. The  whole  rate  will  be  payable  out  of  one  common 
fund ;  but  then  each  parish  will  receive  from  the  com- 
pany a  sum  in  proportion  to  that  which  the  land  in  that 
parish  produces. 

3.  Of  the  manner  in  which  rates  must  be  made. — We 
have  seen  that  the  rate  can  be  made  only  for  the  relief  of 
the  poor,  and  for  necessary  legal  expencea  relating  to 
that  relief.  The  power  of  making  it  is  vested  entirely  in 
the  churchwardens  and  overseers,  or  the  major  part  of 
them,  so  that  no  concurrence  of  the  inhabitants  is  requi- 
site, (b)  In  making  the  rate  the  name  of  the  occupier 
ought  to  be  correctly  set  forth,  in  order  that  the  rights 
which  he  may  acquire  by  payment  of  rates,  either  of  obtain- 
ing a  settlement  or  an  elective  franchise,  may  not  Buffer. 
For  the  former  purpose,  indeed,  it  has  been  holden  that 
where  the  name  of  the  precedent  tenant  had  continued  on 
the  rate,  and  the  actual  occupier  who  succeeded  him  had 
paid,  this  was  holden  a  sufficient  rating  to  confer  a  settle- 
ment, (c)  It  is  doubtful,  however,  at  least,  whether  such 
a  rating  would  be  sufficient  to  enable  the  party  paying  to 
vote  at  an  election  for  members  of  parliament ;  and,  there- 


(z}  The  King  v.  Oxford  Canal  Company,  4  B.  and  C.  74-. 

(a)  The  King  v.  Kingswinford,  7  B.  audi'.  236. 

(b)  Per  Holt,  C.  J.  in  Tawney's  case,2  Ld.  Raym.  1013. 
(r)  The  King  v.  Hackmondwick,  Dougl.  564. 
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fore,  there  is  no  doubt  that,  if  persevered  in  by  the  parish 
officers,  it  would  be  ground  of  appeal  by  the  party  entitled 
to  be  named  in  the  rate. 

The  rate  must  be  allowed  by  two  justices  ;  but  that  is  Allowance. 
only  a  ministerial  act,  testifying  no  approbation  or  sanc- 
tion, and  which  they  may  be  compelled  by  mandamus  to 
perform,  (d)  By  17  Geo.  2.  c.  9.  notice  of  the  rate  must 
be  given  by  the  parish  officers  in  the  church,  on  a  Sunday 
after  the  allowance,  or  it  will  be  void;  and,  therefore, 
where  the  publication  was  deferred  till  the  third  Sunday 
after  allowance,  this  was  holden  to  be  a  radical  defect 
which  nothing  could  cure,  (e)  For  such  defect,  therefore, 
it  must  be  quashed  on  appeal. 

§5.  OF  THE  TRIAL  OF  APPEALS  AGAINST  POOR 
RATES,  AND  THE  JUDGMENT  OF  THE  SESSIONS 
THEREON, 

On  the  trial  of  an  appeal  against  a  poor  rate,  the  first 
proceeding  is  the  proof  by  the  appellant  of  service  of  his 
notice  of  appeal,  unless  it  is  admitted.  The  notice  when 
proved  is  read  ;  and  any  objections  arising  on  the  face  of 
it  are  argued.  If  the  ground  of  appeal  be  that  the  ap- 
pellant has  no  rateable  property  in  the  parish,  the  respond- 
ents must  begin  to  sustain  their  act  by  shewing  that  he  has 
such  property,  (f)  But  where  the  appellant  raises  other 
objections  to  the  rate,  as  to  the  relative  proportions,  it  is 
the  more  usual  and  convenient  course  to  call  on  him  to 
establish  them.  (?)  To  enable  parties  interested  to  take 
such  objection,  the  statute  17  Geo.  2.  c.  3.  gives  to  every 
inhabitant  of  the  parish  a  right  to  inspect  the  rate  at  all 
reasonable  times,  paying  one  shilling  for  the  same ;  and 
obliges  all  parish  officers  to  supply  copies  of  the  whole  or 
of  any  part,  on  being  paid  at  the  rate  of  six-pence  for 
every  twenty-four  names,  under  a  penalty  of  20/.  If,  at 
the  sessions,  the  parish  officers,  having  received  notice  to 
produce  the  rate,  (which  will  be  good  even  after  the  com- 
mencement of  the  session)  withhold  it,  an  examined  copy 
may  be  received  in  evidence. 

The  trial  of  an  appeal  against  a  rate,  after  the  produc- 
tion of  the  rate,  proceeds  in  the  course  pointed  out  in 
chapter  9  for  the  general  hearing  of  appeals. 

The  decision  of  the  Court  of  Quarter  Session,  on  an  Amendments  of 

. rates. 


(d)  The  King  v.  Edwards,  1  Bla.  Rep.  637. 

(e)  The  King  v.  Newcombe,  4  T.  R.  368. 
(/)  The  King  v.  Newbury,  4  T.  R.  475. 
I'g)  2  Nolan,  540. 
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appeal  against  a  poor  rate,  may  differ  from  that  which  in 
every  other  case  is  required,  inasmuch  as  they  are  not 
bound  to  quash  the  rate,  or  dismiss  the  appeal,  but  may 
amend  the  rate  in  such  particulars  as  they  may  think  require 
alteration.    They  were,  indeed,  allowed  to  amend  in  some 
repects  under  43  Eliz.  and  17  Geo.  2.  as  in  case  of  mere 
obvious  errors  of  form ;  or  by  reducing  the  rate  of  the 
appellant  where  he  was  individually  overcharged.  (A)    Bat 
they  had  no  power  to  amend  by  inserting  we  names  of 
any  persons  improperly  omitted,  or  extending  the  rating 
of  persons  named ;  and  the  reason  was  obvious ;  that,  if 
the  justices  could  so  amend,  they  might  affect  the  rights 
of  parties  who  were  strangers  to  the  appeal,  and  who  had 
no  opportunity  of  being  heard.    The  statute  41  Geo.  3. 
c.  23.  s.  6.  therefore,  which  enables  the  Court  to  amend 
by  altering  the  ratings  of  third  persons,  requires  that 
notice  should  be  given  to  all  persons  interested  in  the 
event,    and  gives  to  such  persons  the  opportunity  of 
appearing  and  being  heard  at  the  trial  of  the  appeal.    If 
such  notices  have  been  given,  the  Court  may  now,  there- 
fore, in  their  discretion,  amend  the  rate  as  to  the  rating  of 
such  parties,  as  well  as  to  that  of  the  appellant,  or  they 
may  quash  it.    Whether  they  shall  amend  or  quash  is  a 
question  for  the  discretion  of  the  bench;  in  general,  where 
the  errors  affect  only  the  individual  ratings,   they  will 
amend ;  but  where  they  affect  the  general  principle  or 
proportion  of  the  rate  they  ought  to  quash,  as  they  have 
no  power  to  make  a  new  rate  in  the  room  of  that  which 
is  the  subject  of  appeal. 

§6.   OF    APPEALS    AGAINST   THE    APPOINTMENT   OF 

OVERSEERS. 

The  Court  of  Quarter  Sessions  have  no  original  juris- 
diction over  the  appointment  of  overseers  of  the  poor; 
but  they  have  a  jurisdiction,  by  way  of  appeal,  by  43  Eliz. 
c.  2.  s.  6.  and  17  Geo.  2.  c.  38.  which  give  a  right 
to  "  any  person  or  persons  aggrieved "  by  the  appoint- 
ment to  appeal  to  the  next  Quarter  Sessions  whose 
jurisdiction  extends  over  the  place  for  which  the  appoint- 
ment is  made.  The  right  of  appealing  is,  therefore,  given 
not  only  to  the  party  appointed,  but  to  the  parishioners 
who  may  appeal  on  any  ground  of  unfitness  in  the  party 
appointed,  as,  if  he  be  insolvent,  (i) 
Time  of  appeal-       It  was  at  one  time  doubted  whether  the  appeal  ought 

(/*)  The  King  v.  Cheshimt,  2T.H  623. 
(0   The  King  v.  Forrest,  3  T.  R.  38. 
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to  be  to  the  next  practicable  Quarter  Sessions.  The  statute 
43  Eliz.  gives  it  "  to  the  Quarter  Sessions  "  generally ;  that 
of  17  Geo.  2.  "  to  the  next  General  or  Quarter  Sessions  ;  " 
and  the  question  was,  whether  the  latter  repeals  the 
general  Drovision,  and  substitutes  a  restrictive  right  in  its 
room.(j)  But  it  is  now  settled  that  the  latter  statute 
operates  as  a  repeal  of  the  former,  and  that  the  appeal 
must  be  to  the  next  practicable  session,  (k) 

At  the  trial  of  the  appeal,  the  parties  may  go  into  Trial  of  appeal, 
evidence  of  whatever  can  shew  a  want  of  jurisdiction  in 
the  magistrates  making  the  order,  or  expose  the  im- 
propriety of  their  choice.  (/)  In  determining  the  appeal, 
the  sessions  have  a  right  to  exercise  the  same  latitude  of 
discretion  in  judging  who  are  fit  to  be  nominated  as  the 
two  justices  had  in  making  the  original  order ;  they  are 
not  bound  to  assign  any  reasons  for  their  decision  ;  but  if 
they  assign  their  reasons  on  the  face  of  the  order,  and 
these  are  entirely  insufficient  in  law,  it  will  be  quashed  by 
the  Court  of  King's  Bench,  on  removal  by  certiorari,  (m) 

The  mode  of  trial  and  decision  is  regulated  by  the  same 
rules  with  those  which  prevail  in  appeal  against  rates* 

§7.    OF    APPEALS    AGAINST  THE  ACCOUNTS  OF  PARISH 

OFFICERS. 

The  right  of  appeal  against  the  accounts  of  church-  Right  of  appeal, 
wardens  and  overseers  was  originally  given  by  43  Eliz.  bow  siven' 
c.  2.  s.  6.  and  afterwards  extended  by  17  Geo.  2.  c.  38. 
s.  4.  The  latter  provision  includes,  in  the  same  terms, 
appeals  against  the  accounts  of  parish  officers,  and  against 
the  poor  rate;  and,  therefore,  the  rules  which  we  have 
considered  as  governing  the  notice  and  trial  of  the  latter, 
are  generally  applicable  to  the  former.  We  have  only, 
therefore,  to  notice  a  few  points  peculiar  to  the  appeal 
against  the  accounts  of  parish  officers. 

The  accounts  of  overseers  must  be  examined  and  allowed 
by  two  justices  before  they  are  the  subject  of  appeal,  (n) 
Like  appeals  against  rates,  the  appeal  must  be  to  the  next 
practicable  sessions  after  allowance ;  (o)  but  like  them  it 
may  be  respited  till  the  ensuing  session,  if  due  notice  of  ap- 
peal be  not  given  ;  and  further,  on  adequate  cause  shewn,  in 

(j)  See  the  King  v.  the  Justices  of  Dorsetshire,  15  East,  R.  200. 
(k)  The  King  v.  the  Justices  of  Worcestershire,  5  M.  anil  S.  457. 
(/)  Albrighton  v.  Skipton,   1  Stra.  301 ;    the  King  v.  Stotfield, 
4  T.  It.  601 ;  the  King  v.  Fisher,  1  Bott.  67. 
(m)  The  King  v.  Gayer,  1  Burr.  R.  245. 
(/*)   The  King  v.  Whitear,  3  Burr.  R.  1365. 
(o)    The  King  v.  the  Justices  of  Worcester,  5  M.  and  S.  457. 
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the  discretioD  of  the  justices.  As  in  the  case  of  fates,  the 
notice  of  appeal  must  be  in  writing ;  (p)  and  it  will  not 
suffice  in  such  notice  to  specify  the  items  of  account 
objected  to  ;  but  the  nature  and  grounds  of  the  objection 
must  also  be  specified,  (q)  If,  on  the  bearing,  the  sessions 
find  that  a  sum  is  due  from  the  late  overseers,  they 
may  order  them  to  pay  over  such  sum  to  their  succes- 
sors ;  (r)  but  they  have  no  power  to  make  an  original 
order  for  the  payment  of  a  balance.  If  they  find  on 
appeal  that  a  balance  is  due,  but  make  no  order  for  its 
payment,  such  order  may  be  made  by  two  justices  out  of 
session;  and  if  justices,  having  jurisdiction,  refuse  so 
to  order,  the  Court  of  King's  Bench  will  compel  them  by 
mandamus.  (*) 
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§  1.    OF    ORDERS    OF    REMOVAL. 

Power  to  remove     The  power  of  removing  paupers  is  given  by  13  and  14 

*7cn.lTiL  Car'  2-  .c-  ,2'  which  enacts  "  ™at  lt  shall  be  lawful,  upon 

g.  |.  "  complaint  made  by  the  churchwardens  or  overseers  of  the 

poor  of  any  parish  to  any  justice  of  the  peace,   within 

forty  days  after  any  such  person  coming  (i.  e.  a  poor  per- 

(p)  41  Geo.  3.  c.  23.  s.  4. 
(<y)    The  King  v.  Magall,  3  D.  and  R.  388. 
(r)    The  King  v.  Goodcbeap,  6  T.  R.  169. 
(jr)   The  King  v.  Carter,  4  T.  R.  246. 
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son  coming  from  one  parish  to  another)  to  settle  in  any 
tenement  under  the  yearly  value  of  10/.  for  any  two  jus- 
tices of  the  peace,  whereof  one  is  of  the  quorum,  of  the 
division  where  any  person  or  persons  that  are  likely  to 
be  chargeable  to  the  parish  shall  come  to  inhabit,  by 
their  warrant  to  remove  and  convey  such  person  to  such 
parish  where  he  was  last  legally  settled,  either  as  a 
native,  householder,  sojourner,  apprentice,  or  servant, 
for  the  space  of  forty  days  at  the  least,  unless  he  shall 
give  sufficient  security  for  the  discharge  of  the  parish,  to 
be  allowed  by  the  said  justices  ;"  subject  to  an  appeal  by 
any  party  thinking  themselves  aggrieved  to  the  next 
Quarter  Sessions  for  the  county.  This  act  has  been  How  altered, 
altered  by  extending  the  power  of  removal  to  any  period 
whatever,  unless  forty  days*  notice  in  writing  has  been 
given  to  the  parish  officers  of  the  party's  residence,  by 
3  and  4  W.  and  M.  c.  11.  s.  10;  and  the  same  power  has 
been  limited  by  35  Geo.  3.  c.  1.  s.  1.  to  parties  actually 
chargeable.  And  now,  with  the  exception  of  unmarried 
women  with  child  ;  persons  convicted  of  felony  ;  persons 
deemed  by  law  rogues  and  vagabonds  ;  idle  or  disorderly 
persons ;  and  such  as  may  appear  on  the  oath  of  a  cre- 
dible witness  to  be  reputed  thieves,  and  not  able  to  give 
a  satisfactory  account  of  themselves  and  of  their  way  of 
living ;  who  are  to  be  deemed  actually  chargeable,  none 
but  such  as  are  so  chargeable  can  be  removed.  To  enable 
the  magistrates  to  remove  the  pauper,  he  must  not  only 
ask,  but  obtain  relief,  (a)  and  that  from  one  of  the  parish 
officers.  (6) 

There  are  some  relationships  which  prevent  a  removal.  Relationships 
Thus,   a  married  woman  cannot  be  separated  from  her which  prevent 
husband,  though  he  be  a  foreigner  and  have  no  settle-  remova  • 
ment ;  (c)  nor  a  servant  from  his  master ;  (d)  but  a  mar- 
ried woman  living  apart  from  her  husband  may  be  re- 
moved to  her  own  settlement ;  (e)  or  a  married  woman 
pregnant  with  a  child  which,  when  born,  will  be  a  bas- 
tard, and  this  without  having  actually  received  relief,  as, 
if  she  be  likely  to  become  chargeable  on  her  delivery,  she 
is  considered  within  the  exception  of  the  statute,  which  in 
terms  applies  to  unmarried  women  only.(^/) 

[a)  The  King  v.  Kingswood,  Burr.  S.  C.  392. 
b)  Id.  ibid.;  and  Great Bedwin  v.  Wilcot,  id.  163. 
)c)  The  King  v.  Leeds,  4  B.  and  A.  498. 
*d)  Faringdon  v.  Whitby,  2  Bott.  295. 
[e)   St.  Michael's,  Bath,  v.  Nunney,  1  Stra.  544. 
( /)  The  King  v.  Great  Yarmouth,  8  T.  II.  68. 
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Examination  of       Before  an  order  of  removal  is  made,  the  pauper  ought 
a  pauper.  to  be  summoned  and  examined  as  to  his  settlement ;  but 

if  it  happen  that  by  age,  illness,  or  infirmity,  he  cannot 
attend  at  the  meeting  of  two  justices,  his  examination 
may  be  taken  by  one  justice,  who.  may  report  it  to 
another  acting  in  the  same  division,  and  botn  together 
may  make  the  order,  (g)  But  it  is  not  essential  to  the 
validity  of  the  order  that  the  pauper  should  be  examined 
at  all ;  it  may  be  made  on  the  evidence  of  others.  (A) 
The  following  is  the  form  of  an  order  of  removal : 

County  of  Berks,  \  To  the   Churchwardens   and  Overseers  of  the 
to  wit.  J     Poor  of  the  parish  of  St.  Lawrence,  Reading, 

in  the  said  county  of  Berks,  ana  to  the  Churchwardens  and  Over- 
seers of  the  Poor  of  St.  Mary,  Reading,  in  the  same  county,  and 
to  each  of  them,  (t) 

Upon  the  complaint  of  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  St.  Lawrence,  Reading,  aforesaid,  (j)  unto  us 
whose  names  are  hereunto  set  and  seals  affixed,  being  two  of  his 
Majesty's  justices  of  the  peace  in  and  for-  the  said  county  of  Berks, 
one  of  us  being  of  the  quorum,  (&)  that  A.  B.,  M.  his  wife,  H.  R 
their  son,  aged  seven  years,  £.  B.  their  daughter,  aged  five  years, 
and  C.  B.  their  daughter,  aged  three  years,  (/)  have  come  to  inha- 
bit in  the  said  parish  of  St  Lawrence,  Reacting,  not  having  gained 
a  last  legal  settlement  there ;  (m)  and  that  the  said  A.  B.,  M.  his 
wife,  and  H.  B.,  £.  B.,  and  C.  B.  their  children,  are  actually  charge- 
able to  the  said  parish  of  St.  Lawrence,  Reading ;  (n)  we,  the  said 
justices,  upon  due  proof  made  thereof,  as  well  upon  examination 
of  the  said  A.  B.  on  oath  as  otherwise,  and  likewise  upon  due  con- 

[g)  49  Geo.  3.  c.  124.  s.  4. 

\h)  The  King  v.  Bagworth,  Cald.  179. 

i)  It  has  been  holden  that  a  direction  of  an  order  of  removal  to 
"  the  churchwardens  and  overseers  of  the  poor  of  the  parish,  town- 
ship, or  division  of  Ulverstone,"  is  good;  the  King  v.  Ulverstone, 
7T.R.  375. 

(J)  This  statement  of  complaint  made  by  the  parish  officers  is 
necessary ;  for  the  magistrates  have  no  power  to  remove  on  the  com- 
plaint of  any  other ;  per  Holt,  C.  J.  Weston  Rivers  v.  St.  Peter's, 
2  Salk.  492. 

(k)  The  authority  of  the  magistrates  must  be  thus  expressly 
shewn,  and  cannot  be  supplied  by  implication ;  Walton  v.  Chester- 
field, 5  Mod.  322. 

The  wife  and  children  must  be  named ;  Flexton  v.  Rayton, 

tess.  Cas.   11;  and  the  ages  of  the  children  stated;  Hobey  v. 

Kingsbury,  1  Stra.  527 ;  and  if  any  of  the  children  are  above  the 

age  of  seven  years,  it  must  be  stated  that  they  have  not  gained  a 

settlement  in  their  own  right;  the  King  v.  Bowling,  Burr.  1.  C.  177. 

(m)  The  statement  that  the  paupers  have  come  to  inhabit,  or  some 
other  words  shewing  an  endeavour  to  settle,  are  material ;  see  the 
King  v.  Bury  St.  Edmunds,  10  East.  95. 

(«)  These  words  will  suffice  in  the  case  of  a  woman  with  child, 
which  will  be  born  a  bastard,  whether  single  or  married,  though 
she  is  only  constructively  chargeable  under  35  Geo.  3.  c.  101. 


1  Ses 
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sideration  had  of  the  premises,  do  adjudge  the  same  to  be  true ;  (o) 
and  we  do  likewise  adjudge  that  the  lawful  settlement  of  them  the 
said  A.  B.,  M.  his  said  wife,  and  H.  B.,  E.  B.  and  C.  B.  their  said 
children,  is  in  the  said  parish  of  St.  Mary,  Reading,  in  the  said 
county  of  Berks,  (p)  We  do  therefore  require  you  the  church- 
wardens and  overseers  of  the  said  parish  of  St.  Lawrence,  Reading,  • 
or  some  or  one  of  you,  to  convey  the  said  A.  B.,  M.  his  wife,  and 
H.  B.,  E.  B.  and  C.  B.  their  children,  from  and  out  of  the  said 
parish  of  St.  Lawrence,  Reading,  to  the  said  parish  of  St.  Mary, 
Reading,  and  them  to  deliver  to  the  churchwardens  and  overseers  of 
the  poor  there,  or  to  some  or  one  of  them,  together  with  this  order, 
or  a  true  copy  thereof,  at  the  same  time  shewing  them  the  original; 
and  we  do  also  hereby  require  you  the  said  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  St.  Mary,  Reading,  to 
receive  and  provide  for  them  as  inhabitants  of  your  parish. 

Given  under  our  hands  and  seals,  the  —  day  of  ——  in  the  year 
of  our  Lord  1828.  L.  M. 

G.  K. 

If  the  pauper,  by  reason  of  sickness  or  infirmity,  be  un-  Suspension  of 
able  to  travel,  the  justices  making  the  order  may  suspend  its  orde^of  re- 
execution  by  indorsement  on  the  back,  until  such  time  mov 
as  it  shall  appear  to  them  that  it  can  be  executed  with 
safety ;  and  no  act  of  the  pauper  in  the  interval  will  alter 
his  settlement ;  (j)  and  if  circumstances  require  the  sus- 
pension as  to  one  member  of  a  family,  the  order  will  be 
suspended  also  as  to  others.    The  costs  iucurred  during 
the  suspension  are  to  be  paid  by  the  parish  to  which  the 

1>auper  is  removed  by  the  principal  order,  which  may  be 
evied  by  distress  and  sale  of  the  goods  of  the  parish  officers 
refusing  to  pay,  and  not  going  to  give  notice  to  appeal 
within  three  days  after  demand ;  where  the  charges  exceed 
20/.  a  right  of  appeal  against  them  is  distinctly  given. (r) 

§    2.     OF     THE    RIGHT,     TIME,     AND     CONDITIONS    OF 
APPEAL    AGAINST   ORDERS    OF    REMOVAL. 

All  persons   aggrieved  by  an  order  of  removal  may  Who  may  appeal 
appeal  against  it ;  and  this  term  includes  not  only  the  "jS"081  m  ordw 
parish  officers   of  the    parish   to   which   the   pauper  is     remo?l1' 
removed,  but  the  pauper  himself,  (s)     In  cases  where  the 
order  has  been  suspended,  and  a  subsequent  order  made 
for  the  payment  of  costs,  an  appeal  lies,  notwithstanding 
the  death  of  the  pauper  previous  to  the  removal ;  though 


(o)  The  adjudication  must  be  positive ;  if  the  justices  say  "  we 
lieve  to  be  true"  it  is  bad ;  Stallingborough  v.  Flaxley,  1 


« 

believe  to  be  true"  it  is  bad ;  Stallingborough  v.  Flaxley,  1  Sess. 

Cas.  131. 

(»)  The  adjudication  of  the  place  of  settlement  must  also  be 
positive ;  if  it  be  "  according  to  our  knowledge/'  it  will  be  de- 
fective ;  the  King  v.  St.  Mary  Olbery,  Sett  and  Rem.  32. 

(a)  35  Geo.  3.  c.  101.  s.  2.  (r)  Id.  ibid. 

(s)   The  King  v.  Hartfield,  Carth,  222. 
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the  grievance  complained  of  did  not  exist  till  after  the 
3  W.  and  M.  c.  1 1,  s.  9.   gave  an  appeal  to  the  party 

aggrieved.  (/) 

Towbatsewioo.  All  appeals  against  orders  of  removal  most  be  to  the 
county  sessions  of  the  county  in  which  the  order  of 
removal  is  made,  (u)  Where  the  order  is  made  in  a  city 
which  is  a  county  of  itself,  and  where  by  charter  only 
general  sessions  are  holden,  the  appeal  most  be  to  such 
general  sessions,  (v) 

Time  of  appeal.  The  appeal  must  be  made  at  the  next  practicable  sessions 
after  the  removal ;  (tr)  or,  in  case  of  an  order  of  suspension, 
and  the  death  of  the  pauper,  at  the  next  practicable  session! 
after  demand  of  charges,  (x)  In  the  latter  case,  although  a 
distress  may  be  made  if  notice  of  appeal  is  not  given  within 
three  days  after  demand,  yet  the  parish  is  not  thereby  pre- 
cluded from  giving  a  notice  after  that  time,  and  attempting 
by  appeal  to  procure  a  return  of  the  money  they  have  been 
by  distress  compelled  to  pay.  (y)  Although  the  appeal  must 
be  entered  at  the  next  practicable  sessions,  yet  there  is  no 
necessity  for  its  being  then  heard ;  for  the  sessions  are 
bound  to  receive  it,  though  no  notice  of  appeal  has  been 
given ;  («)  and,  therefore,  though  no  notice  has  been 
given,  it  is,  as  a  matter  of  course,  at  the  same  time 
entered  and  respited. 

Notice  of  appeal.  Reasonable  notice  of  appeal  is  required,  and  the  precise 
time  is  matter  of  regulation  by  each  court  of  sessions,  (a) 
The  notice  need  not,  like  a  notice  of  appeal  against  a 
rate,  state  any  grounds  of  objection  to  the  order.  It  must 
be  signed  by  the  major  part  of  the  parish  officers  of  the  ap- 
pellant parish,  or  their  attorney,  (b)  and  served  on  some  of 
the  officers  of  the  removing  parish,  either  personally  or 
by  leaving  it  at  their  places  or  abode.  Probably  service 
on  one  would  suffice,  unless  impeached  as  collusive,  (c) 

We  are  now  to  consider  the  leading  points  in  the  law  of 
settlement,  which  arise  on  the  trial  of  appeals  against 
order  of  removal. 

The  settlements  of  paupers  are  derived  from  birth  or  pa- 
rentage ;  from  marriage ;  or  from  inhabitancy  connected  with 

(0  The  King  v.  St  Mary-le-Bow,  13  East,  R.  51. 

(w)  8  and  9  W.  3.  c.  30. 

(i/)  The  King  v.  the  Justices  of  Carmarthen,  4  B.  and  A.  891. 

(w)  The  King  v.  Norton,  2  Stra.  831. 

(x)  The  King  v.  St.  Mary-le-Bow^  13  East,  R.  51. 

(y)  The  King  v.  Bradford,  9  East,  R.  97. 

(z)  The  King  v.  the  Justices  of  Salop,  7  East,  R.  549. 

(a)  9  Geo.  1.  c.  7.  s.  8.  (h)  The  King  v.  Beeston,  3T.R.592. 

(c)  See  2  Nolan,  527,  n.  (5.) 
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some  circumstance  which  gives  to  it  a  character  of  per- 
manance,  as  hiring  and  service,  apprenticeship,  payment 
of  rates,  or  renting  a  tenement  of  a  certain  annual  value. 

§3.  OF  SETTLEMENT  BY  BIRTH  AND  PARENTAGE. 

Prima  facie,  the  place  of  birth  is  the  natural  settlement 
of  the  child  ;  (d)  but  this  is  subject  to  be  disputed  by  shew- 
ing that  the  child  has  derived  a  settlement  from  its 
parents,  or  superseded  by  a  subsequent  settlement  ac- 
quired by  himself.  Illegitimate  children  are  usually  the 
only  persons  whose  first  settlement  is  not,  in  fact,  derived 
from  their  parents.  With  respect  to  these,  then,  it  may  Place  of  birth 
be  stated  as  an  universal  proposition,  that  the  place  of  the  settlement  of 
their  birth,  is  that  of  their  settlement,  except,  bastards. 

1 .  Where  there  has  been  any  collusion  or  contrivance  Excepting, 
to  throw  a  burthen  on  the  parish ;  for  then  the  fraud  will 
vitiate  the  transaction,  and  prevent  the  design : 

2.  Where  the  child  is  born  of  a  woman  under  an  order  ChiM  born  after 
of  removal;  whether  before  actual  removal,  or  in  transitu,  orderof  re- 

or  during  a  suspension  of  the  order :  moraL 

3.  Where  an  order  of  removal  is  reversed;  for  then  all  Order  reversed, 
things  happening  subsequent  to  such  order  are  avoided 
thereby: 

4.  When  a  child  is  born  of  a   mother  in  a   state   of  In  vagrancy, 
vagrancy : 

5.  When  the  child  is  born  in  a  gaol  or  house  of  correc-  In  prison,  &c. 
tion,  or  in  a  house  of  industry  incorporated  by  statute,  or 

in  a  lying-in  hospital,  or  in  a  lunatic  asylum,  (e)  or  other 
charitable  institution  :  (f ) 

6.  When  the  child  is  born  of  a  mother  residing  in  a  During  residence- 
parish  where  she  is  not  settled,  under  the  authority  of  the  uuder  Fr«en«ny 
Friendly  Society  Act:  Society  Act. 

7.  When  the  child  is  born  of  a  mother  residing  under  Comprehended' 
a  certificate  which  includes  the  child  specifically  by  de- in  a  certiorate^ 
scription. 

It  a  bastard,  then,  be  removed  to  the  place  of  its  birth, 
before  it  has  acquired  a  settlement  of  its  own,  the  only 
good  ground  of  appeal  against  such  order,  must  be  by 
shewing  that  it  was  torn  under  such  circumstances  as  are 
comprehended  in  one  or  other  of  these  exceptions,  (g) 

{d)  A  pauper  cannot  prove  the  place  of  his  own  birth ;  for  the 
fact  of  his  first  recollecting  himself  living  in  a  parish  (all,  of  course, 
he  can  ever  speak  to),  is  no  evidence  of  his  being  born  there ;  the- 
King  v.  Trowbridge,  7  B.  and  C.  252. 

(e)  51  Geo.  3.  c.  79.  (/)  54  Geo.  3.  c.  170. 

(g)  It  should  be  observed,  with  respect  to  birth  settlement,  that  # 

a  register  of  baptism  per  se  is  no  evidence  of  the  place  of  birth ;  the 
King  v.  North  Petherton,  5  B.  and  C.  508. 
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Of  children  born 
io  wedlock. 


Have  parents 
settlement. 


Exceptions. 


Bora  in 
grancj,  and 
mother  dying. 

Foundlings. 


And  in  the  event  of  such  case  being  made  out,  it  will 
belong  to  the  place  of  its  mother's  settlement.  But  if 
an  illegitimate  child  be  born  in  an  extra  parochial  place, 
it  does  not  follow  the  settlement  of  its  mother.  (?) 

With  respect  to  legitimate  children,  or  children  bom 
of  married  parents,  supposing  those  parents  to  have  no 
place  of  settlement,  upon  the  principle  before  advanced, 
the  place  of  the  child's  birth  will  be  that  of  its  settlement ; 
because  prima  facie  that  is  the  settlement  of  every  child 
till  another  be  discovered ;  (A)  but  every  legitimate  child, 
or  child  born  in  wedlock,  is  entitled  to  its  father's  settle- 
ment, if  he  have  one,  and  if  he  be  a  foreigner  and  have 
not  one,  to  its  mother's,  if  she  be  a  native  and  have  one.(i) 
Such  is  the  general  rule  with  respect  to  legitimate  chil- 
dren, but  to  this  also  there  are  some  exceptions,  though 
by  far  less  numerous  than  in  the  case  of  bastards. 

1.  If  a  legitimate  child  be  born  in  a  state  of  vagrancy, 
and  the  settlement  of  either  of  its  parents  cannot  be  found, 
by  reason  that  the  mother  died  in  giving  it  birth,  or  other 
cause,  it  must  belong  to  the  parish  wherein  it  was  born, 
till  they  can  discover  a  derivative  settlement. 

2.  In  the  case  of  foundlings  or  deserted  children,  main- 
tained in  an  hospital  founded  and  endowed  for  that 
purpose,  and  regulated  by  statute,  (j)  Foundling,  exvi 
termini,  seems  to  imply  ignorance  of  origin,  and  conse- 
quently of  derivative  settlement ;  the  general  rule  there- 
fore before  stated  applies,  with  only  the  difference 
enacted  by  the  statute,  which  is  nothing  more  than  traos- 
ferring  the  burden  of  maintaining  these  children  from  the 
overseers  of  the  poor  where  the  hospital  is  situate,  to  the 
special  provision  of  the  hospital  itself. 

Having  thus  noticed  the  general  rule  respecting  deriva- 
tive settlements,  we  come  next  to  some  applications  of  it, 
tending  to  shew  its  universality ;  and  then  to  consider  how 
derivative  settlements  are  superseded  by  acquired  ones, 
as  this  is  the  most  fruitful  source  of  appeals  to  the  Quarter 
Sessions. 

The  position  advanced,  being,  that  the  settlement  of  the 
father  is  the  settlement  of  his  legitimate  child,  the  deduc- 
tions from  this  proposition  are : 

1.  That  proofs  of  the  father's  settlement  are  sufficient 
to  establish  the  settlement  of  the  child  shewn  to  be  his 
if  nothing  appear  to  the  contrary,  (k) 


(g-)  The  King  v.  St.  Nicholas  Leicester,  2  B.  and  C.  889. 
(A)   The  King  v.  Heaton,  6  T.  R.  653. 

(i)   The  King  v.  Stone,  6  T.  R.  66.  (J)  18  Geo.  2.  c.*30. 

(Ar)  The  King  v.  Stone,  6  T.  R.  56 ;  2  Bott.  31. 
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Such  an  inherent  right  have   the  children  to  their  Father's  attain* 
father's  settlement,  that  it  is  not  defeated  by  his  attain-  der* 
der ;(/)  nor  by  the  removal  of  his  residence ;  (ro)  nor  by  the  change  of  settle- 
change  of  his  (the  father's)  settlement,  for  the  child's  shall  ment  of  father, 
follow  it  toties  quoties;(n)  nor  by  the  father's  death  either  dettb,&c* 
before,  or  after,  the  birth  of  the  child,  (o) 

No  recourse  can  be  had  to  a  secondary  claim  of  set-  Father's  settfc- 
tlement  (for  example,  thfe  mother's)  till  the  primary  one,  JeM^2J2d  t° 
viz.  the  father's,  has  been  traced  back  so  far  as  it  will  go.  Smother'*,0 
On  this  principle  it  was  determined,  that  children  had  the  however  de-' 
settlement  of  their  father,  though  a  derivative  one  from  rired# 
his  mother,  who  had  married  a  foreigner  without  settle- 
ment, in  preference   to  an  acquired  one  of  their  own 
mother,  (p) 

Proof  of  any  settlement  in  the  father  failing,  the  mo-  Mother's  settle- 
ther's  settlement  must  be  next  resorted  to.   And  it  matters  JJ^JJJ0^/® 
not  whether  such  settlement  of  the  mother  (none  being  dis-  ther'«.Ure  ° 
coverable  in  the  father)  were  by  her  birth,  derivative  from 
her  parents,  or  acquired  by  herself,  either  during  the  life 
of  her  husband,  or  subsequent  to  his  decease,  (y) 

We  have  seen  that  the  settlements  of  children  derived  SIowfiir2e?!{" 
from  their  father,  change  with  his.    Settlements  derived  d^derived 
from  the  mother  also  change  with  hers,  while  acquired  by  their  mother, 
her  in  her  own  right,  either  as  the  wife,  or  the  widow  of  a  ^ange  wfith  lJer 
husband  having  no  settlement;  but  if  after  the  death  o(J^°  8elte" 
such  husband,  she  marry  a  man  with  a  settlement,  and 
thereby  partake  of  his  settlement,  she  does  not  communi- 
cate such  second  husband's  settlement  to  the  children  by 
her  former  husband,  (r) 

We  come  next  briefly  to  consider  what  acts  of  the  chil-  Emancipation, 
dren  defeat  their  derivative  settlements ;  or,  as  it  is  termed, 
amount  to  emancipation. 

A  legitimate  child  shall  necessarily  follow  the  settlement 
of  one,  or  the  other,  of  its  parents,  as  requiring  nurture, 
till  it  be  seven  years  of  age,  and  therefore  as  part  of  the 
parent's  family  ;  but  after  that  age  it  snail  not  oe  removed 
as  part  of  the  parents'  family,  but  by  an  express  adjudica- 
tion of  the  place  of  its  own  legal  settlement,  whether  it  still 
retain  its  derivative  one,  or  not.     The  reason  of  this  is,  Earliest  period 
that,  at  seven  years  of  age,  a  child  may  become  an  appren-  ^J^JJJ^" 
tice,  and  has  therefore  itself  a  capacity  to  acquire  a  settle-  Jjent. 
ment.     So  that,  at  seven  years  and  forty  days,  a  child  may 

(/)  The  King  v.  Cardigan,  6  T.  R.  116  ;  the  King  v.  Haddenham, 
15  East,  R.  463. 
(m)  2  Sess.  Ca.  150.  M  3  Salk.  259. 

(o)  2  Bott.  19.  (p)   Burr.  S.  C.  482. 

(q)  Burr.  8.  C.  387 ;  2  Bott,  26  and  28. 
(r)  St.  Giles's  v.  St  Clement's,  Cald.  Ca.  10. 
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have  defeated  its  derivative  settlement,  and  acquired  a  per- 
sonal settlement  of  its  own.    These  personal  settlements 
may  be  obtained  by  a  great  variety  of  methods,  as  appren- 
ticeship, hiring  and  service,  marriage,  renting  a  tenement, 
Emancipation,    possessing  an  estate,  serving  an  office,  &c.      But  a  child 
bow  produced.    may  ai80  be  emancipated  from  its  parents  without  having 
obtained  any  new  settlement  for  itself,  or  having  done  any 
thing  to  supersede  its  original  derivative  one.     The  cases 
whicn  govern  this  head  of  law  are  extremely  numerous, 
but  the  criterion,  by  which  the  fact  of  emancipation  is  to  be 
collected  from  them,  is  as  follows :  "  Ordinarily,"  said  Lord 
Kenyon,  "  one  of  these  things  must  happen— either  a  child 
must  have  obtained  a  settlement  for  himself,  or  he  must 
have  become  the  head  of  a  family,  or,  at  all  events,  must 
have  arrived  at  that  age  when  he  may  set  up  in  the  world 
for  himself,  having  contracted  some  relation  which  is  in- 
consistent with  the  idea  of  being  under  the  controul  of,  or 
in  a  subordinate  situation  in,  his  father's  family."  ($)  And, 
in  a  subsequent  case,  the  same  Chief  Justice  laid  down  a 
rule,  which  he  observed,  would  reconcile  all  the  cases  on 
emancipation,  in  these  words  :  "If  a  child  be  separated 
from  his  or  her  parents,  and  without  obtaining  any  personal 
settlement,  return  to  the  parents  during  the  age  oj  pupilage, 
such  child  remains  part  of  the  parents9  family ;   nut  if 
when,  by  estimation  of  law,  a  child  wants  no  further  pro- 
tection from  the  parents,  and  removes  from  them,  such 
child  shall  not,  for  the  purpose  of  a  derivative  settlement, 
be  deemed  part  of  the  parents'  family."  (t) 

A  widower  having  a  daughter,  placed  her  at  eleven  years 
of  age,  with  an  uncle,  by  whom  she  was  wholly  maintained 
after  that  time,  and  with  whom  she  continued  to  reside  after 
she  came  of  age,  (doing  service  to  him,  but  without  any  con- 
tract of  hiring  to  give  her  a  settlement  of  her  own,)  the 
father  in  the  mean  time,  having  gone  out  to  service :  it  was 
holden  by  the  Court  of  King's  Bench  that  on  her  coming  of 
age  she  was  emancipated,  although  her  father  conceived 
himself  bound  to  support  her  if  she  left  her  uncle.  From 
the  determination  of  this  preliminary  point,  it  followed,  of 
course,  that  the  father  was  capable  of  gaining  a  settlement 
by  hiring  and  service  for  a  year  as  an  "  unmarried  man,  not 
having  a  child,"  that  is  to  say,  a  child  who  would  follow 
his  settlement  within  the  statute  3  W.  and  M.  c.  11.  (h) 

But  where  a  pauper  was  bound  apprentice  to  a  certificated 
person,  by  which  indenture,  therefore,  he  could  not  gain 

(s)  The  King  v.  Offchurch,  3  T.  R.  114. 

(0  The  King  v.  Roach,  2  Bott.  46. 

(«)  The  Kingv.  Cowhoneyborne,  10  East,  R.  88. 
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any  settlement,  and  during  the  apprenticeship,  he  being  of 
the  age  of  eighteen,  his  father  gained  a  new  settlement,  and 
the  pauper  did  not  return  to  his  father  till  after  he  was 
twenty-one;  it  was  hoiden,  that  the  apprentice  was  not 
emancipated,  and  that  his.  settlement  folio  wed.  that  of  his 
father ;  for,  said  the  Court,  a  separation,  while ,  under 
twenty-one,  does  not  produce  an  emancipation,  unless  .a 
subsequent  settlement  be  gained  :  here  none  was  gained ; 
and  therefore  his  settlement  shifted  with  that  of  his 
father,  (v) 

The  general  rule  on  this  subject  has  been  laid  down  by 
Lord  Tenterden,  "  that  during  the  minority  of  a  child  there 
can  be  no  emancipation  unless  he  marries,  and  so  becomes 
himself  the  head  of  a  family,  or  contracts  some  other 
relation,  so  as  wholly  and  permanently  to.  exclude  the 

C rental  controul."  (to)  And,  therefore,  where  a  minor, 
vmg  enlisted  in  tne  marines,  was  discharged  before  he 
became  of  age,  and  returned  to  his  father's  house,  he  was 
hoiden  not  to  be  emancipated,  notwithstanding  the  crown 
might  have  retained  him  for  life,  (x)  But  where  a  lad  at 
eighteen  years  of  age  was  drawn  as.  a  militia  man,  and 
served  for  five  years,  as  a  ballotted  man,  returning  to  his 
father's  house  occasionally  on  furlough,  it  was  held  that, 
by  remaining  after  twenty-one  years  of  age  absent,  he  was 
emancipated,  though  his  original  separation  from  his 
family  was  by  compulsion,  (y) 

§  4.     OF    SETTLEMENT    BY    APPRENTICESHIP. 

Apprenticeship  appears  to  be  the  earliest  mode  in  point  Acquired  fettfe- 
of  time  by  which  an  adventitious,  or  personal,  settlement  SJ^jJ^ 
can  be  acquired.     It  has  been  already  observed,  that  the  ship, 
limit  of  age  of  nurture  has  been  fixed  at  seven  years,  and 
by  a  statute  of  Queen  Elizabeth,  (z)  at  that  period  the 
children  of  the  poor  may  be  even  compelled  to  go  into  ap- 
prenticeships. 

By  a  previous  statute,  at  the  very  commencement  of  the 
same  Queen's  reign,  the  qualifications  of  persons  entitled  to 
take,  and  to  become,  apprentices,  had  been  regulated.  The 
changes  of  time,  and  especially  the  progress  of  commerce, 
however/badmade  many  of  its  provisions  inconvenient,  and 
had  occasioned  many  of  its  restrictions  and  penalties  to 
fall  into  disuse ;  wherefore  they  were  repealed  by  the  54th 


(v)  The  King  v.  Huggate,  2  B.  and  A.  584. 
(ur)  The  King  v.  Wilmington,  5  B.  and  A.  5S5. 

x)  The  King  v.  Rotherfield  Greys,  1  B.  and  C.  345. 

y)  The  King  v.  Hardwicke,  5  Rand  A.  176. 
(z)  43  Eliz.  c.  «. 
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far  v£~*£  &v*rxkfxr  enpjKJBMito  1*  far 
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Minted,  tirfdt  «rr*»  ifi  * 

f*<mrf  of  a  f*x<>dbi*l  apprasioahip, 

t*Mr;r  t>2Xja&ure*  to  tit  oraexv  jet  the  ~ 

<*f  a^*,  with  thfc  cotttect  erf* hk  Mother,  bomd 

for  iM-reti  rear*,  t/>  tint  particular  individual ^_ 

ti/^%  had*  disapproved,  and  the  paikh  officers  advanced 
th*  premium,  the  indenture  was  supported.  An  older  of 
STttiont  removing  this  apprentice  some  years  afletwaidi 
a*  a  pauper,  in  consequence  of  conceiving  this  transaction 
to  b<?  fraudulent,  and  not  to  hare  conferred  a  settlement, 


ture  was  good ;  for  all  the  necessary  parties  to  make  it 

good  executed  it/'  (b) 

M«r  I*  j»m6i  ty     The  other  contracting  party,  the  master,  may  also  be 

mint**,         m  infant,  (c)    It  is  perfectly  immaterial  what  is  the  trade 

or  occupation.     And  an  indenture  by  which  an  apprentice 

i*  bound  to  nerve  one  master  for  four  years,  and  another 

for  three  yearn,  to  learn  two  different  trades,  is  valid,  and 

require*  only  one  stamp,  (d) 

intern  mini  2.  Kxcept  in  the  case  of  parish  apprentices,  even  if  the 

2i37'  ,InmVWI"  contmirt  ',0  not  t'le  80^e  act  °t  "*e  parties  who  are  to 
m!*iX|i%mi-  Mtuud  in  the  relation  of  master  and  apprentice,  it  is  ab- 
|wm,  Nolutely  necoMHary  that  they  should  botn  be  consenting  par- 

ia)  I  Hot!.  KI3. — tf  Bott.363. 

{h)  Th«  King  v.  Kelly,  tt  M.  and  S.  501 ;  the  King  v.  Arundel. 
A  M.  slid  8.  UA7. 


?}  Th*  King  v.  P*trox,  4T.R.  196—377. 
The  King  v.  Louth,  8  B.  and  C.  947. 
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ties,  in  order  to  enable  the  apprentice  to  obtain  a  settle-  - 

ment  by  the  service  under  the  contract.    The  proof  of  that 

consent,  in  the  apprentice,  is  his  signature,  testifying  his 

consent,  without  which  the  contract  is  not  a  valid  contract 

to  confer  a  settlement,  (e)  even  when  executed  by  the 

father,  (f )  except  in  the  case  of  parish  apprentices,  (g) 

But  the  signature  of  the  master  is  not  absolutely  neces-  Signature  of  the 

sary,  because  his  accepting  the  apprentice  is  proof  suffi-  m*K£t  ^  **" 

cient  of  his  consent.  (A)  tm 

3.  The  contract  must  be  a  written  one,  and  not  by  Parol  contract 
parol,  (t)     For  a  parol  contract  for  an  apprenticeship,  to  roid- 
nomine,  is  void  as  an  apprenticeship,  and  it  cannot  be  will  not  ensue 
converted  into  a  hiring,  so  as,  with  a  service  under  it,  * a  Wring. 
to  confer  a  settlement.  (J) 

To  this  rule,  however,  there  are  some  few  exceptions.  Exception* 
The  first  case  which  admitted  any  was  the  King  v.  Little 
Bolton,  (ft)  and  that  was  founded  on  very  particular  words 
in  the  contract  itself.  Of  the  same  kind  were  the  two 
next  cases,  the  King  v.  Eccleston,  (/)  and  the  King  v, 
Burbach.  (m)  But  tnese  form  special  exceptions  to  the 
general  rule.  In  the  last-mentioned  of  these,  the  contract 
was  verbally  made  by  a  father  on  behalf  of  his  son,  . 
adopted  afterwards  by  the  son,  and  was,  "  that  the  son 
should  be  with  the  intended  master  for  two  years,  and 
should  work  with  him  and  have  what  he  got,  and  that  he 
should  allow  two  shillings  per  week  to  the  said  master  for 
teaching  him/'  8cc.  The  son  entered  on  the  service,  but 
boarded  and  slept  at  his  father's  house  during  the  time. 
It  was  contended,  that  this  was  a  contract  for  an  appren- 
ticeship, though  a  bad  one,  as  was  clear  from  its  being 
made  by  the  father  for  his  son;  according  to  the  usual, 
course  contracts  for  services  being  generally  made  by 
the  persons  themselves.  But  the  Court  of  King's  Bench 
said,  in  this  case  there  was  no  covenant  from  the  master 
to  teach,  and  therefore,  it  having  been  adopted  by  the 
son,  and  being  of  doubtful  interpretation,  and  the  session' 
having  considered  it,  upon  the  evidence  before  them,  as 
an  engagement  for  a  service,  not  for  an  apprenticeship,  it 
was  not  for  them  to  say  it  was  necessarily  intended  for  an 
indenture  of  apprenticeship ;  that  it  fell  within  the  two 
or  three    cases  which   had  been  considered   as  excep- 


(e)    The  King  v.  Ripon,  9  East,  R.  295. 
(/)  The  King  v.  Armsby,  3  B.  and  C.  584. 
(if)    The  King  v.  St.  Nicholas,  Nottingham,  2  T.  R.  726. 
Ch)   2  Bott.  367, 371.         (t)  The  King  v.  Maigran,  5  T.  R.  103. 
( J)   The  King  v.  Laindor,  8  T.  R.  379;  the  King  v.  Shinfield, 
14  East,  R.  541 ;  the  King  v.  Mountschelt,  2  M.  and  S.  460. 
(A)  Cald.  369.  (0  »  East,  R.  398-        ("0  1  M.  *"*  s* 370' 
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lions  to  the  general  rule,  and  most  be  good  as  a 
contract  for  hiring  and  service,  though  not  good  as  an 
apprenticeship. 

but  where  a  shoemaker  made  a  proposal  to  a  poor  wo- 
man to  take  her  son  to  learn  his  business,  the  service  to 
be  for  four  years,  the  mother  providing  board  and  lodg- 
ings, and  the  son  to  receive  half  his  earnings,  and 
no  indentures  were  executed,  on  account  of  the  poverty  of  tie 
mother,  the  Court  held  that  this  was  a  defective  con- 
tract of  apprenticeship,  and  not  a  contract  of  hiring, 
and  consequently  that  the  lad  did  not  gain  any  settle- 
ment by  serving  and  residing  under  it.  (n) 
stamp  oece»-  4.  The  indentures  must  be  stamped  with  the  proper 
«"j-  stamps,  as  regulated  by  statutes,  (o)  of  which  there  are 

two  descriptions;  one  in  respect  of  the  instrument,  as 
such ;  the  other  in  respect  of  the  fee  or  sum  given,  as  A 
consideration  with  the  apprentice.  And  the  deed  or  in- 
denture cannot  be  produced  in  evidence  of  the  fact  of 
apprenticeship,  unless  it  be  stamped  with  the  proper 
stamps,  in  description  and  value,  (p) 
itdi  coosadcm-  5.  The  full  sum  or  consideration  given,  must  be  set 
j**^**  «•    forth  in  the  indenture  in  words  at  length,  and  the  duties 

giving  other  things  instead  of  money,  (r) 

But  it  has  been  determined,  that  where  money  was  given 
by  the  grandfather  of  an  apprentice  to  clothe  "him,  before 
be  entered  upon  his  apprenticeship,  this  was  not  such  a 
consideration  as  the  statute  requires  to  be  set  out  in  the 
indenture  (5)  Nor  where  the  friends  of  the  apprentice 
covenanted  to  maintain  and  clothe  him.(f)  And  the 
requisition,  that  the  full  sum  be  inserted  in  the  indenture, 
means  not  less  than  the  full  sum :  therefore,  if  more  be 
inserted,  and  the  duty  paid  according  to  that,  it  is 
good.(ti) 
indentures  of  These  are  the  principal  points  respecting  the  binding, 
ordinary  ap-  on  which  settlements  fey  apprenticeship,  in.  the  ordinary 
course,  are  usually  resisted,  upon  appeal  to  the  Quarter 
Sessions.  The  apprenticeships  of  the  poor  exclusively  fall 
under  a  different  consideration,  so  far  as  respects  the 
contract  itself;  and  therefore  are  necessary  to  be  noticed, 


prentices. 


The  King  v.  St.  Margaret's,  King's  Lynn,  6  B  and  C.  97. 

The  King  v.  Edgeworth,  3  T.  R.  353. 

Robinson  v.  Digborough,  6  T.  R.317 ;  the  King  v.  Chipping 
Norton,  5  B.  and  A.  412. 

f^  8  Ann.  c.  9.  (r)  48  Geo.  3.  c  98. 

[sj  North  Ouram  v.  Ovenden,  Burr.  S.  C.  145. 
yt)   The  King  v.  Portsea,  Burr.  &  C.  834. 
[«)  The  King  v.  Keynsham,  5  T.  R.  309. 
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before  we  proceed  to  consider  the  effects  and  consequence 
of  contracts  of  apprenticeships  generally. 

Thus,  apprentices  bound  out  under  the  provisions  of  any  Rx>r  apprentices 
public   charity  are   exempt,   by  the  statutes   regulating  g^mptdfij?m 
them,  from  the  duties  payable  on  the  consideration  money;     mp  u  *"' 
nor  need  trustees  of  public  charities  be  parties  to  inden- 
tures for  putting  out  poor  children  apprentices  with  the 
funds  of  the  charity,  (v) 

And  parish  apprentices,  being  bound  out  under  the 
provisions  of  a  particular  statute  for  that  purpose,  the 
contract  must  be  conformable  with  the  particular  direc- 
tions of  the  statute  itself,  (w)  and  subsequent  ones  passed 
to  amend  it,  which  are — 

1.  That  the  binding  must  be  by  the  majority  of  the 
churchwardens  and  overseers  of  the  parish  to  which  the 
pauper  belongs,  (x)  But  it  has  been  holden,  that  an  in- 
denture, binding  out  a  poor  apprentice,  executed  by  W.  S. 
churchwarden,  and  J.  G.  overseer  of  the  poor,  of  a  ham- 
let maintaining  its  own  poor  separately  from  the  parish  at 
large,  not  being  impeached  by  evidence  negativing  its 
execution  by  a  majority  of  the  churchwardens  and  overseers 
of  the  hamlet,  shall  be  deemed  good,  by  intending  that 
there  were  two  overseers  for  the  hamlet,  as  required  by 
statute,  and  only  one  churchwarden,  by  custom,  in  the 
same  place,  and  therefore  that  the  binding  was  regular,  (y) 

Also  that  an  indenture  of  apprenticeship,  executed  by 
the  overseers  of  a  township  which  has  no  church  or  chapel 
warden,  and  maintains  its  own  poor  separately,  is  a  valid 
indenture,  though  neither  of  the  churchwardens  of  the 
parish  at  large,  within  which  the  township  is  situate, 
join  in  the  execution,  (z)  And  an  indenture  by  one 
churchwarden  and  one  overseer  was  holden  good  within 
the  statute,  in  a  case  where,  by  custom,  there  was  but  one 
churchwarden,  (a)  And  where  a  parish  has  united  with 
others  for  the  support  of  the  poor,  according  to  the 
provisions  of  22  Geo.  3.  c.  83.  and  a  guardian  has  been 
appointed,  an  indenture  executed  by  the  churchwardens 
and  overseers  is  still  good,  and  the  guardian  need  not 
execute,  (b) 

2.  That  the  apprentices  must  be  the  children  of  parents 


(v)  The  King  v.  Quainton,  2  M.  and  8.  460. 
w)  43  Eliz.  c.  2. 
x)  For  the  explanation  of  the  words  "  majority  of  the  church- 


(w)  43  Eliz.  c.  2. 
(a?)  For  the  exph 
wardens  and  overseers,"   see  51  Geo.  3.  c.  80.  and  also  54  Geo.  3. 


c.  107. 

ry)  The  King  v.  Hinckley,  12  East,  R.  361. 
>z)  The  King  v.  Nantwich,  16  East,  R.  228. 
'«)  The  King  v.  Shelton,  1  B.  and  A.  175. 
*bS  The  King  v.  Lutherworth,  3B.  and  C.  487. 
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whom  the  churchwardens  and  overseers  shall  judge  not 
able  to  maintain  them. 

3.  That  boys  shall  be  bound  till  twenty-one,  and  girls 
till  twenty-one,  or  marriage. 

4.  That  two  justices,  having  jurisdiction,  most  be 
assenting  parties  to  the  indenture,  and  being  a  judicial 
act,  must  be  together  at  the  time  of  assenting  ;(c)  though 
it  is  not  absolutely  necessary  that  they  should  sign  toge- 
ther, (d) 

5.  That  such  apprentices  may,  by  the  assent  of  two 
such  justices  as  aforesaid,  be  assigned;  and  such  assigned 
apprentices  shall  be  subject  to  all  such  regulations  as  if 
they  had  continued  to  serve  under  the  original  indenture^) 

It  has  been  holden  in  the  recent  case  of  The  King  v. 
Great  Sheppey,  8  B.  and  C.  74.  that  if  there  be  collusion 
between  the  relatives  of  an  infant  pauper  to  bind  him  to 
one  of  them,  who  does  not  carry  on  the  trade  he  professes 
to  teach,  the  indenture  will  not  be  vitiated  by  the  fraud,  if 
the  parish  officers  are  not  parties  to  the  fraud,  and  a  set- 
tlement will  be  gained  by  service  under  such  binding. 

2.  Of  the  residence  under  the  contract  and  its  effect*. — 
The  settlement  of  an  apprentice  does  not  necessarily 
depend  on  the  settlement  of  the  master  or  mistress,  but  on 
his  own  residence,  during  his  apprenticeship,  in  the  actual 
service  of  such  master  or  mistress.  Thus,  where  an 
apprentice  works  in  the  day-time  with  his  master  in  the 
parish  of  A.  but  sleeps  in  the  contiguous  parish  of  B. 
where  his  home  is,  B.  is  the  place  wherein  he  obtains  his 
settlement  under  the  indenture;^)  because  the  place 
where  a  person  lodges  is  generally  understood  to  be  the 
place  of  his  residence.(g) 

But  the  residence  must  be  in  the  service  of  the  master; 
for  the  words  of  the  statute  creating  this  species  of  settle- 
ment (A)  "  binding  and  habitation  "  must  be  understood  of 
an  habitation  referable  in  some  way  to  the  apprenticeship.^) 
Residence  on  ac-  Thus  where  an  apprentice  had  a  general  indulgence  to  be 
count  of  illness  absent  from  the  place  of  his  service  from  Saturday  evening 
confeni noset-  **0  Monday  morning,  leaving  as  usual  on  Saturday  night, 
tiement.  and  never  returning  to  serve  under  his  indentures,  gains  his 

settlement  where  lie  slept  on  the  Friday  night  previous 
to  quitting,  for  there  being  no  account  left  standing  be- 
tween him  and  his  master  when  the  apprentice  leu  his 


Residence  need 
not  lie  in  the 
master's  parish. 


Must  be  in  the 
service  of  the 
muter* 


a 


k 


c)  The  King  v.  Hamstall  Rid  wane,  3T.  R.  380. 
)  Id.  ibid  ;  the  King  v.  Winwiek,  8  T.  R.  454. 
e)  32  Geo.  3.  c.  57.  (/)  Burr.  S.  C.  569. 

g)  The  King  v.  Stratford-upon-Avon.  11  East,  R.  176 
h)  3  W.  and  M.  ell. 
0   The  King  v.  Barnsley,  7  East,  R.  381. 
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service  on  the  Saturday,  there  was  nothing  from  which 
any  recognition  of  the  indenture  subsequent  to  that  point 
of  time  could  be  inferred.  (;)  Therefore  it  has  been  de- 
cided, that,  if  an  apprentice,  on  account  of  illness,  go 
into  another  parish  than  that  in  which  his  master  lives, 
merely  as  a  temporary  residence  to  get  cured,  without 
performing  any  sort  of  service  for  his  master  during  such 
residence,  a  settlement  is  not  gained  there  by  such  tem- 
porary residence  in  such  other  parish.  (A)  And  a  mere 
residence  by  indulgence  is  not  sufficient  to  confer  a  settle- 
ment in  a  parish  where  no  service  is  performed. (/)  And  in  a 
case  where  a  master  mariner,  having  no  immediate  occasion 
for  his  apprentice's  service,  the  vessel  being  then  in  dock, 
offered  either  to  turn  him  over  to  another  master  for  a 
time,  or  to  let  him  go  back  to  school ;  and  the  apprentice 
chose  the  latter,  and  accordingly  did  go,  and  resided 
above  forty  days  with  his  schoolmaster,  it  was  decided  by 
the  Court  of  King's  Bench  that  this  was  a  suspension  of 
the  apprenticeship  for  the  time,  that  the  service  did  not 
continue  while  the  apprentice  was  at  school,  and  that 
therefore  no  settlement  was  gained  by  his  forty  days' 
residence  at  the  parish  in  which  the  school  was  situate,  (m) 

Forty  days  is,  in  all  cases,  the  residence  necessary  for  Residence  for 
gaining  a  settlement,  which  is  by  inference,  from  the  forty  d*y* nece** 
statute,  making  settlements  depend  on  residence ;  for  it sary* 
enacts,  "  that  churchwardens  and  overseers  may  obtain 
the  removal  of  any  person  coming  to  inhabit,  and  not 
renting  to  the  amount  of  ten  pounds  per  annum,  upon 
complaint  to  the  justices   within  forty  days  after  such 
person  shall  have  so  come  to  settle  /'(»)  the  necessary  in- 
ference from  which  is,  that  after  a  residence  of  forty  days, 
such  removal  shall  not  take  place,  or,  in  other  words,  a 
settlement  will  have  been  gained ;  and  by  a  subsequent 
statute,  (o)  apprentices,  bound  by  indenture,  are  excepted 
out  of  the  former  provision  for  removal. 

It  has  been  already  shewn,  that  residence  under  a  con- 
tract for  an  apprenticeship  will  not  confer  a  settlement,  if 
the  contract  itself  was  originally  defective.  And  the  con-  Construction  of 
struction  put  by  the  Court  of  King's  Bench  on  these  con-  cantracU* 
tracts  is  this,  viz.  that  one  party  contracting  to  teach,  and 
the  other  to  learn,  a  trade,  shall  be  construedan  apprentice- 
ship; and  that  nothing  but  the  clearest  intention  in  the 
parties  to  make  the  service  contracted  for  one  of  a  differ- 


s 


j)  The  King  v.  Ribchester,  2  M.  and  S.  482. 
k)  The  King  v.  Barnsley,  7  East,  R.  381. 


/)   The  King  v.  Ilkeston,  4  B.  and  C.  64. 

m)  The  King  v.  St.  Mary,  Bradin,  2  B.  and  A.  382. 

n)  13  and  14  Car.  2.  c.  12.  (o)  3  W.  and  M.  c.  11. 
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ent  description,  shall  controul  the  construction,  or  take  it 
out  of  the  general  rule. 
TVTOwodfon!eiw  However,  lt  ^as  been  decided,  that  if  there  be  a  valid 
^fwidti***"  contract  for  a  hiring  and  service,  which  is  afterwards  at- 
other  bad  for  tempted  to  be  converted  into  an  apprenticeship,  but  the 
^*2S**hip :  contract  for  such  conversion  turn  out  to  have  been  defi- 
*  cient,  it  shall  not  cancel,  or  do  away,  the  former  valid  con- 

tract :  but  if  the  term  of  service,  originally  contracted  for, 
has  been  performed,  a  settlement  shall  be  acquired  under 
such  contract  for  hiring  :(p)  and  the  converse  of  the 
proposition  is  equally  true,  viz.  that  if  there  be  a  valid 
contract  for  an  apprenticeship  which  is  afterwards  at- 
tempted to  be  turned  into  a  niring  and  service,  that  the 
latter  should  be  with  the  consent  of  the  master  party  to 
the  indenture ;  for  if  he  do  nothing  either  to  put  a  legal 
conclusion  to  the  apprenticeship,  or  regularly  assign  the 
apprentice,  the  former  contract  is  not  invalidated  by  the 
the  latter.  As  where  the  master  of  several  apprentices, 
on  quitting  business,  proposed  to  assign  all  his  appren- 
tices to  J.  S.  but  an  assignment  was  not  made.  The 
Sauper,  one  of  the  said  apprentices,  was  afterwards  hired  by 
.  S.  as  a  servant  for  fifty-one  weeks,  and  her  former  master 
on  meeting  her,  expressed  his  approbation  of  her  having 
gone  into  the  service  of  J.  S.  The  session  found  that  there 
was  no  particular  assent  of  the  original  master  to  the 
second  service,  and  therefore  it  could  not  operate  as  an 
assignment  of  the  apprentice,  and  that  the  contract  with 
J.  S.  could  not  operate  as  a  hiring  and  service,  because 
the  indentures  were  not  put  an  end  to,  so  as  to  admit  of 
the  pauper  legally  entering  into  service,  (y) 

An  indenture  of  apprenticeship  may  be  assigned  from 
master  to  master,  through  any  number  successively ;  and  if 
the  original  contract  was  valid,  and  the  assignments  were 
regularly  made  by  each  master  in  succession,  the  residences 
under  them  for  the  purposes  of  settlement  will  be  governed 
by  the  same  rules,  as  if  the  apprentice  had  continued  in  his 
first  of  place  abode  under  the  indenture.  But  though  the 
assignment  may  be  by  parol,  it  must  be  express,  and  for  a 
particular  service,  not  a  general  leave  or  license  to  serve 
any  one,  at  the  discretion  of  the  apprentice  :  for  such  per- 
mission and  service  will  not  amount  to  an  assignment,  and 
therefore  cannot  enable  the  party  to  obtain  a  settlement,  (r) 
An  assignment  by  the  executor  of  a  master  will  have 
the  same  effect  as  by  the  master  himself,  (s)    By  32  Geo.  3. 

(/>)  The  King  v.  Shinfield,  14  East.  R.  541. 
(q  )  The  King  v.  Ashby  de  le  Zouch,  2  B.  and  A.  115. 
(r)  The  King  v.  Holy  Trinity,  3  T.  R.  605 ;  the  King  v.  Sheb- 
bear,  1  East,  R.  73.  (*)  Cald.  Ca.  60. 


SETTLEMENT    BY    APPRENTICESHIP.  491 

c.  57.  provision  having  been  made  for  the  assignment  of 
parish  apprentices,  on  the  decease  of  their  masters  or  mis* 
tresses,  to  the  widows,  or  husbands,  son  or  daughter, 
brothers  or  sisters,  executors  or  administrators,  respectively 
of  such  deceased  masters  and  mistresses;  it  was  deter- 
mined, that  an  apprentice,  though  living  with  the  son  of  a 
person  to  whom  he  was  originally  bound,  by  that  per- 
son's individual  consent  at  the  time  of  his  decease,  if 
not  so  living  with  him  as  apprentice,  regularly  assigned 
according  to  the  specific  provisions  of  the  statute,  or  as  * 

the  words  are,  by  virtue  oftt,  cannot  gain  a  settlement  in 
another  parish,  by  serving  another  person,  with  the  mere 
consent  of  the  son  and  assignee  of  such  first  master  or  mis- 
tress, unless  continued  in  the  precise  manner  directed 
therein  ;  Lord  Ellenborough,  C.  J.  observing  that  the  words 
"  subsequent  master  or  mistress  "  mean  such  as  become  so 
by  the  provisions  of  the  statute.  (0 

It  has  been  observed,  the  assignment  may  be  parol ;  but  if  Assignment  by 
it  be  by  deed,  the  deed  must  be  governed  by  the  same  rules  deed# 
of  evidence,  when  offered  in  proof,  as  the  onginal  indenture; 
that  is  to  say,  it  must  be  stamped,  and  having  been  reduced 
to  writing,  must  be  produced,  and  cannot  be  proved  by 

i>arol  testimony,  (u)  But  after  a  great  lapse  of  time,  a 
egal  assignment  by  indorsement  may  be  presumed;  as 
where  J.  G.  was  bound  apprentice  in  1764,  in  the  town- 
ship of  C. ;  and  in  1767,  on  the  death  of  his  master,  was 
assigned  by  his  widow  by  indorsement  on  the  indenture.. 
Under  this  indorsement,  which  was  before  a  stamp  was 
necessary,  J.  O.  the  apprentice,  served  his  time  in  the 
township  of  K.  which  township  had  relieved  the  family  of 
J.  G.  residing  in  another  parish.  After  such  a  Japse  of 
time,  (more  than  forty  years)  the  Court  of  King's  Bench 
thought  the  session  might  presume  every  thing  necessary 
to  the  validity  of  the  proceedings ;  as  that  the  widow  was 
executrix,  and  had  a  right  to  assign ;  and  held  that  pauper's 
settlement  was  in  K.  (v) 

3.  Of  the  effect  of  a  premature  termination  of  the  rela-  Bankruptcy  of 
tionship  created  by  the  indenture. — Until  the  last  bankrupt ma,ter# 
act,  the  bankruptcy  of  the  master  was  no  discharge  of  the 
indentures ;  (w)  out  now,  by  that  act,  it  operates  as  a  dis- 
charge. (X)  Agreement  to 

An  agreement  to  cancel  the  indenture,  on  a  sum  of  cancel  and  entei 
money  to  be  paid  by  the  apprentice  at  a  future  time,  and  Jj^jE/0"8"1 

(t)  The  King  v.  Sheepshead,  15  East,  59. 

(«)  The  King  v.  St.  Paul  Bedford,  6  T.  R.  452. 

(»)  The  King  v.  Barnsley,  1  M.  and  S.  377. 

iw)  Buckington  v.  Shepton,  8  Mod.  235 ;  8  Ld.  Raym>  1352. 

(x)  6  Geo.  4.  c.  16.  s.  49. 
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an  abandonment  of  the  master  by  the  apprentice,  in  con- 
sequence of  such  agreement,  does  not  avoid  it ;  (y)  nor 
even  a  voluntary  entering  into  the  King's  service,  the 
master  not  prohibiting  it,  but  not  giving  up  the  inden- 
ture, (s)    But  where  tne  apprentice  and  his  master  were- 
the  only  contracting  parties  to  the  indenture,  the  apprentice ' 
being  under  age ;  the  master  after  a  year's  service  ran  away, 
and  agreed  that  the  indenture  should  be  given  up,  which 
was  done :  this  being  so  manifestly  for  the  interest  of  the 
apprentice,  his  acceptance  of  the  indentures  was  decided 
to  De  sufficient  dissolution  of  the  contract,  and  he  was  at* 
liberty  to  go  into  another  service,  and  was  capable  of 
obtaining  a  settlement  by  so  serving,  (a) 
RcguUtioo*  by        Apprentices,  with  whom  less  than  five  pounds  has  been 
dSJf  ■?"    P™n.>  mayr  be  discharged  by  two  justices  from  any  master 
prentices.         who  is  so  far  reduced  in  circumstances  as  to  be  unable  to ' 
keep  or  employ  such  apprentice,  (b) 

An  indenture  of  a  parish  apprentice  may  be  put  an 
end  to  by  consent  of  all  parties ;  that  is  to  say,  the 
master,  the  apprentice,  and  the  parish  officers,  con- 
senting; but  not  otherwise  while  the  apprentice  is  a 
minor.  Also  by  the  master  and  the  apprentice  only, 
the  latter  being  of  full  age,  but  not  otherwise ;  for  though 
an  apprentice  under  age  may  bind  himself,  being  a  con- 
tract necessarily  for  his  advantage,  and  a  case  excepted 
out  of  the  general  rule  of  law  respecting  infants,  the  con- 
sent of  an  infant  alone  to  his  discharge,  is  "  no  consent  at 
all."  (c)  And,  therefore,  where  an  infant  apprentice,  who 
had  bound  himself  for  seven  years,  and  served  three  of 
them,  acquiesced  in  his  master's  proposal  to  buy  the 
remainder  of  his  time  for  sixpence,  paid  the  sixpence, 
and  then  bound  himself  to  another  master,  it  was  held  that 
the  first  contract  was  not  dissolved,  and  that  the  second 
was,  consequently,  invalid,  (d) 

The  master  assigning,  and  the  apprentice  consenting, 
without  the  approbation  of  two  justices,  will  not  make  an 
apprenticeship  within  the  statute  of  Elizabeth,  according 
to  Dalton.  (e)  We  learn  by  a  decision  just  cited,  that  the 
assent  of  the  apprentice  adds  no  authority  to  the  assign- 
ment ;  and  it  appears  from  the  general  current  of  recent 
authorities,  that  these  apprenticeships  being  compulsory, 
it  is  the  assent  of  the  overseers  that  gives  tne  validity  to 
all  acts  on  the  part  of  infant  parish  apprentices ;  but  since 

(#)  The  King  v.  Chipping  Warden,  8  T.  R.  108.     (z)  2  Bott.  402. 

la)  The  King  v.  Mount  Sorrel,  3  M.  and  S.  497. 

(b)  32  Geo.  3.  c.  37.  (c)  Burr.  S.  C.  462  ;  1  Bla.  R.  592, 

{d)  The  King  v.  Great  Wigston,  3  B.  and  C.  484. 

(V)  Dalt.c.58. 
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by  the  statute  of  32  Geo.  3.  masters,  by  the  consent  of  two 
justices,  may  assign  these  apprentices,  and  their  executors, 
&c.  may  assign  within  three  months,  upon  similar  condi- 
tions, which  power  is  usually  exercised,  the  premature 
conclusion  or  the  contract  by  death  is  rarely  tne  source 
of  any  litigation.  By  56  Geo.  3.  c.  139.  no  master  can 
either  assign  or  place  out  a  parish  apprentice  without  the 
consent  of  two  justices ;  and  it  appears  from  the  recent 
case  of  the  King  v.  Shipton,  8  B.  and  C.88.  that  by 
serving  another  with  the  master's  approbation,  but  with- 
out such  consent,  no  settlement  is  acquired. 

All  these  cases,  indeed,  would  be  of  no  importance  to  the  How  these  regu- 
particular  subject  matter  of  this  section,  except  that  the  te«>ns  apply  to 
questioii  u  whether  an  indenture  continues  in  force,  or  is  ^k^0** 
cancelled,"  and  therefore  the  inferential  question,  "whether 
an  apprentice  serving  in  another  place,  than  that  to  which 
he  was  originally  bound,  is  to  be  considered  as  discharged 
from  his  indenture  and  sui  juris  ;  or  whether  he  be  serving 
under  the  indenture,   and  in  the  implied  service  of  his 
original  master,"  is  often  of  essential  importance  for  the 
determination  of  appeals  respecting  the  settlements  of  such 
apprentices  in   the  actual  employ   of  other   than  their 
original  masters. 

4.  Of  the  evidence  of  the  binding. — After  what  has  been 
premised  under  the  consideration  of  evidence,  and  espe- 
cially that  portion  which  treats  of  copies  of  deeds,  and  of 
the  application  of  parol  testimony  to  prove  the  existence 
of  written  documents,  it  will  be  sufficient  here  to  apply 
those  principles  to  one  or  two  instances. 

The  sessions  may  receive  parol  evidence  of  an  appren-  Evidence  of  in- 
ticeship,  if  the  indentures  be  destroyed,  or  cannot  be  found, denture* 
or  produced.  And  if  the  opposite  party  produce  an  in- 
denture, on  notice  given  to  them  for  that  purpose,  it  may 
be  read  without  any  proof  of  the  execution  :  this  was  for- 
merly vexata  yuestio,  but  it  has  been  of  late  fully  esta- 
blished. In  civil  actions,  where  a  plaintiff  wishes  to  give 
in  evidence  a  deed  in  the  defendant's  custody,  he  gives 
the  defendant  notice  to  produce  it :  and  the  deed,  when 

Eroduced,  must  primd  facie  be  taken  to  be  duly  executed, 
ecause  the  plaintiff,  not  knowing  who  are  the  subscribing 
witnesses,  cannot  come  prepared  at  the  trial  to  prove  the 
execution.  An  instrument,  therefore,  coming  out  of  the 
hands  of  the  opposite  party,  and  purporting  to  be  regularly 
executed,  must  prima  facie  be  taken  as  proved,  (f) 

(/)  The  King  v.  Middlesex,  2  T.  R.  41 ;   and  see  the  King  v. 
Stourbridge,  8  B.  and  C.  96. 
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§  5.   OP   SETTLEMENT    BT    HIEING    AND   SEET1CE. 

The  settlement  by  hiring  and  service,  which  has  given 
rise   to  more  litigation  than  any  other,  is  founded  on 
3  W.  and  M.c.  11.  and  9  and  10  W.3.  c  30.    The  first 
of  these  statutes  enacts,  that  if  any  unmarried  person,  not 
having  child  or  children,  shall  be  lawfully  hired  into  any 
parish  or  town  for  one  year,  such  service  shall  be  ad- 
judged a  good  settlement  therein ;  though  no  notice  in 
writing  be  given  to  the  parish  officers.    In  consequence 
of  the  ambiguity  attendant  on  the  words  "  smck  service" 
in  this  clause,  the  9  and  10  W.  3.  c.  30.  s.4.  provides 
that  no  person  so  hired  shall  be  judged  or  deemed  to  have 
a  good  settlement  in  any  such  parish  or  town,  "  unless 
such  person  shall  continue  and  abide  in  the  same  service 
for  the  space  of  one  whole  year."    The  intention  of  the 
legislature,  in  this  last  act,  probably  was  that  the  year's 
service  should  be  performed  under  the  yearly  contract; 
but,  as  we  shall  see,  the  words  used  have  been  thought  not 
to  warrant  this  construction.    By  9  and  10  W.  3.  c.  11. 
an  exception  is  made  as  to  servants  residing  under  certifi- 
cates; which,  by   12  Ann.  st.  1.  c.  18.  and  33  Geo.  3. 
c.  54.  is  extended  to  all  persons  hired  by  and  serving  with 
certificated  masters. 

In  considering  this  branch  of  settlement,  we  are  to 
inquire — 

1.  What  parties  may  gain  a  settlement  by  hiring  and  service. 

2.  What  contract  of  hiring  is  necessary  to  a  settlement. 

3.  What  service  is  necessary  to  a  settlement. 

4.  Necessity  and  effect  of  residence  in  case  of  hiring  and  service. 

1.  What  parties  may  gain  a  settlement  by  hiring  and 
ConttRictiun  of  service. — In  the  construction  of  the  term  "  unmarried  per- 
^TJJ*^00"  sons,"  it  has  been  decided  in  many  cases,  that  a  widower, 
although  he  have  children  living,  may  gain  a  settlement 
by  hiring  and  service,  provided  those  children  are  eman- 
cipated, and  have  gained  settlements  in  their  ownright.(g) 
And  if  a  married,  man  agree  conditionally  to  become 
the  servant  of  another,  and  before  a  definitive  agreement 
take  place,  the  wife  die  without  issue,  he  will  gain. a  set- 
tlement by  a  hiring  and  service  for  a  year.  (A) 

So  a  marriage  after  the  hiring,  and  during  the  service, 
or  even  before  its  commencement,  will  not  prevent  the 
servant  from  gaining  a  settlement;  for  marriage  does 
not  hinder  the  service,  and  the  contract  continues ;  there- 

(g)  2  Bott.  17T.  (*)  Burr.  8.  C.  45*. 
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fore  if  the  man  perform  his  service,  he  gains  a  settle- 
ment, (t) 

It  may  be  generally  laid  down,  that  if  the  words  of  the 
statute  be  but  complied  with,  respecting  the  contract,  and 
the  service  under  it,  according  to  the  interpretations  put 
upon  them  by  the  courts,  the  relation  in  which  the  con- 
tracting parties  stand  to  each  other,  is  of  no  importance.  (J) 
Thus  a  child  may  sain  a  settlement  by  a  hiring  by,  and 
a  service  with,  a  rather  or  mother,  who  has  not  one.  (A) 
It  is  not  necessary  that  the  master  should  reside  or  be 
settled  in  the  parish  where  the  servant  performs  his  ser- 
vice, or  where  he  sleeps*  And  a  settlement  may  be  ac- 
quired by  service  under  a  yearly  or  general  -hiring  in  a 
public  establishment,  like  the  military  college  at  Band- 
hurst,  though  the  establishment  is  free  of  rates  and  taxes.(l) 

2.  What  hiring  is  necessary  to  a  settlement. — The  next  Tbe  hiring, 
question  which  has  been  agitated,  has  been  "  what  shall 
be  construed  a  hiring  for  a  year?"  When  a  contract  is 
made  for  a  year  in  express  words,  it  admits  of  no  doubt; 
but  constructive  hirings  were  admitted,  and  then  the  lati- 
tude given  to  interpretation  was  almost  unbounded. 

Thus,  it  has  been,  decided  that  any  contract  which  pur-  General  hiring, 
ports  to  be  a  general  hiring,  without  any  limitation  of 
time  being  mentioned,  shall  be  interpreted  a  hiring  for  a 
year. 

And  moreover,   that   if  there  be   only  actual  service  Hiring  raised  by 
proved,  where  the  nature  of  the  service  is  such  as  neces-  top1"**1©0* 
sarily  implies  a  hiring,  the  courts  of  law  will  raise  such 
implication,  (m) 

The  very  words  of  the  Court  of  King's  Bench  in  mo- 
dern cases  will  be  sufficient  on  this  part  of  the  subject. 

"  The  general  rule  is,  that  an  indefinite  hiring  without  Inde6nite 
any  circumstance  to  shew  that  a  less  time  was  meant,  shall  be  llrlD£r* 
considered  as  a  hiring  for  a  year."  (n) 

"  All  that  is  necessary  to  give  a  settlement  under  the 
statutes  is,  that  there  should* be  a  hiring  for  a  year,  and 
a  service  for  a  year.  There  must,  therefore,  either  be  an 
express,  or  an  implied,  contract  for  a  year,  in  order  to 
give  the  servant  a  settlement.  And  an  express  hiring  for 
eleven  months  will  not  confer  a  settlement,  unless  the 
sessions  find  that  it  was  fraudulent,  and  that  a  year's 
••— »— «>a^ •^^— ^ ^ ^ — — — »- .^— «•— — ^^~ 

(0  The  King  v.  Allendale,  3  T.  R.  382;  the  King  v.  Stanning- 
ton,  3  T.  R.  385. 

(j)  The  King  v.  Chertsey,  2  T.  R.  37 ;  2  Bott.  304. 

(Ar)  Id.  ibid.;  Chesham  v.  Misenden,  2  Bott.  178;  {he  King  v. 
Chellesford,  4  B.  and  C.  94. 

f/)    The  King  v.  Sandhurst,  7  B.  and  C.  457. 
m)  The  King  v.  Long  Whatton,  5  T.  R.  447.         (n)  Cald.  44<K 
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service  was  intended,  though  only  eleven  months  were 

expressed.'^0)  ... 

But  the  party  hiring  himself  must  be  in  a  situation  to 

be  able  to  make  such  a  contract ;  and  his  ability  so  to  do 
has  not  unfrequently  been  the  subject  of  litigation.  ^  Thus, 
where  a  soldier  in  the  King's  service,  liable  at  all  times  to 
be  called  upon  active  duty,  hired  himself  for  a  year,  it 
was  made  a  question  in  the  King's  Bench  whether  he  was 
in  a  situation  to  make  such  a  contract?  and  the  judges 
were  divided  upon  it :  but  the  following  remark  of  Bayley, 
J.  is  well  worth  attention.  "  I  do  not  find  it  in  the  act 
of  parliament,"  said  he,  "  that  there  must  necessarily  be 
an  indefeasible ,  but  only  a  lawful,  hiring;"  and  what 
gives  great  countenance  to  the  inference  to  be  drawn  from 
this  observation  of  the  learned  judge,  is,  that  in  a  case 
shortly  after  in  the  same  court  it  was  decided,  that  a  per- 
son precisely  circumstanced  as  the  pauper  in  the  above 
case,  may  contract  for  the  renting  of  a  tenement,  and 
should  be  construed,  conformably  with  the  statute  13  and 
14  Car.  2.  to  take  it  cum  ammo  morandi  et  manendi,  (p) 
Hiring  to  work  But  if  it  appear  that  the  servant  was  hired  to  work  by 
by  the  j.iece.      the  piece,  this  shall  not  be  considered  as  a  general  hiring 

for  a  year.  ( q) 
By  the  week  So,  if  it  appear  that  the  servant  was  hired  as  a  weekly 

labourer,  it  shall  not  be  considered  as  a  general  hiring  for 
a  year,  (r) 

Where  nothing  is  said,  in  a  contract  of  hiring,  about 
the  time,  but  a  reservation  of  weekly  wages,  it  is  a  weekly 
hiring  only,  (s) 

And  a  hiring  at  6s.  a  week  for  the  winter,  and  9s.  a  week 
for  the  summer,  nothing  being  said  about  the  duration  of 
the  service,  is  not  a  yearly  hiring,  (f) 
Hiring  imkfi-  But  although  the  hiring  be  at  so  much  per  week,  yet  if 
™r*JRw^ku".  tne  hiring  was  intended  to  be  for  a  year,  or  if  it  appear 
from  circumstances  to  have  been  general,  the  reservation 
of  weekly  wages  will  not  control  tnat  hiring,  (u) 

After  the  subject  of  general  hirings  had  been  nearly 
disposed  of,  then  special  hirings,  and  conditional  hirings, 
and  customary  hirings,  became  subjects  of  controversy. 
On  these  points  a  few  determinations  will  be  sufficient. 
Special  hiring.        A  hiring  of  a  party  for  a  year,  who  is  to  be  paid  accord- 
To)  Per  Lord  Kenyon,  C.  J.  the  King  v.  Macclesfield,  3  T.  R.  77. 

(/>)  The  King  v.  Beaulieu,  3  M.  and  S.  229. 

[q)  The  King  v.  TVoodhurst,  1  B.  and  A.  325. 

M  The  King  v.  Newton  Toney,  2  T.  R.  453. 

!s)  The  King  v.  Pucklechurch,  5  East,  R.  382. 

[0  The  King  v.  the  Inhabitants  of  Warminster.  6  B.  andC.  77 

[u)  The  King  v.  Birdbroke,  4  T.  R  245. 
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ing  to  the  work  done,  is  a  good  hiring,  and  the  service  for 
the  year  under  it  completes  all  that  the  statute  requires,  (v) 

So,  a  hiring  for  three  years,  at  so  much  per  week,  to 
work  twelve  hours  each  day,  and  to  be  paid  for  extra  hours, 
is  a  good  hiring. 

So,  a  hiring  for  eleven  months,  with  a  stipulation  that 
the  servant  shall  give  the  master  a  month's  service  in, 
beyond  the  eleven  months,  is  a  good  hiring  for  a  year. 
The  real  question  is  no  more  than,  "  Whether  eleven 
months,  and  one  month,  make  twelvemonths."  There 
are  no  particular  technical  words  necessary  to  make  a 
hiring  for  a  year.  The  substance  of  this  agreement  is,  to 
serve  twelve  months,  and  what  signifies  the  variation  of 
expression?  Every  contract  to  serve,  is  a  contract  to 
serve  for  a  year,  unless  there  be  something  to  explain  it 
otherwise,  (w) 

So,  if  the  servant  be  hired  for  a  year,  with  permission 
to  be  absent  for  a  month  to  attend  his  duty  in  the  militia, 
upon  finding  another  to  do  his  master's  business :  a  service 
under  this  hiring  will  gain  a  settlement.  (a?) 

But  where  a  servant  in  husbandry  was  hired  to  serve,  at 
certain^  weekly  wages,  for  an  indefinite  time,  which  wages 
were  in  harvest  month  to  be  increased,  and  lowered  again 
after  the  expiration  of  harvest,  and  continued  to  serve 
under  his  hiring  for  eighteen  months,  it  was  decided  to 
be  no  hiring  by  the  year  to  gain  a  settlement.  There  did 
not  appear  on  the  face  of  the  contract  any  obligation  to 
continue  the  service  longer  than  from  week  to  week ;  and 
as  to  the  inference  of  a  hiring  for  a  year,  from  the  general 
words  of  the  contract,  it  was  rebutted  by  the  circum- 
stances of  there  being  a  variation  to  be  made  in  the  harvest 
month,  without  ever  saying  foi  the  harvest  month,  from 
which  latter  expression,  had  it  been  used,  perhaps  an 
inference  might  have  been  drawn,  that  it  could  not  be  a 
weekly  hiring,  (y) 

So,  if  it  be  the  custom  of  the  country  for  the  master  to  Except!™ 
let  the  servant  have  every  Sunday  and  holiday  throughout  ,,iriflE' 
the  year  to  himself,  the  servant,  notwithstanding  he  use 
this  privilege,  will,  on  a  hiiing  for  a  year,  and  by  serving 
that  year,  gain  a  settlement  (z) 

And  a  clerk  in  a  mercantile  house  hired  by  the  year, 
but  serving  only  during  the  usual  hours  of  business, 
thereby  gams  a  settlement,  athough  those  hours  do  not, 
by  the  general  custom  of  the  trade,  ever  occupy  the  whole 


i 


v)  Burr.  S.  C.  152.  (w)  1  Burr.  S.  C.  433. 

x)  irf.  ibid.  ( y)  The  King  v.  Dodderhill,  3  M.  and  S.  243. 

(V)  The  King  v.  St.  Agnes,  Burr.  S.  C.  671. 
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day,  and  although  he  went  wherever  he  pleased,  without 
asking  his  master's  leave  when  those  hours  were  over,  (a) 

But  if,  upon  the  hiring,  it  be  agreed  that  .the  service 
shall  be  only  during  certain  hours  in  the  six  working-days, 
and  that  all  the  rest  of  the  time,  as  well  as  on  Sundays,  the 
servant  shall  be  at  liberty  and  his  own  master,  this  is  not  a 
good  hiring  for  a  year,  (b) 

So,  if  it  be  agreed,  on  the  hiring,  that  the  servant  shall 
be  at  liberty  to  serve  elsewhere  for  the  harvest  month,  this 
is  not  a  good  hiring  for  a  year,  (c) 

So,  where  a  pensioner  of  the  East  India  Company  hired 
himself  as  a  servant  for  a  year,  with  a  reservation  to  him- 
self of  two  days  in  each  half  year,  in  order  that  he  might 
go  for  his  pension,  he  was  held  not  to  have  gained  any 
settlement  by  a  service  under  such  contract :  for,  by  the 
Court,  "  here  was  an  express  exception  of  four  days  in  the 
year,  during  which  the  pauper  was  not  to  be  under  the 
controul  of  the  master."  (d) 

And  where  an  agreement  was  made  for  a  three  years' 
service,  at  Is.  per  day,  when  the  master  should  have  work, 
but  not  to  be  paid  when  he  had  none ;  and  the  master  told 
the  servant  that  he  should  not  always  have  work  for  him, 
and  that  when  there  was  none,  he  might  work  for  other 
people,  this  was  holden  an  exceptive  hiring,  and  no  settle- 
ment was  acquired  under  it.  (e)  Where  a  pauper  was 
hired  by  indenture  for  a  year,  at  the  wages  of  Is.  IQd.  a 
day  for  a  good  day's  work,  not  exceeding  fourteen  hours, 
and  2 d.  a  day  more  when  that  time  was  exceeded,  and  he 
was  to  forfeit  10s.  6d.  for  every  act  of  disobedience,  and 
2s.  6d.  every  day  he  remained  idle,  to  be  deducted  from  his 
wages ;  and  the  master  was  to  be  at  liberty,  in  case  he 
wisned  to  repair  the  engine  about  Christmas  to  stop  the 
workings  for  seven  days,  this  was  held  not  an  exceptive, 
but  a  conditional  contract,  and  a  settlement  gained  under 
it.  (f)  But  where  a  contract  was  made  nearly  of  the 
same  kind,  in  which  the  master  stipulated  to  find  work 
for  the  year  except  ten  days  at  Christmas,  this  was  holden 
an  exceptive  contract,  and  conferred  no  settlement,  (g) 
Curtomwy  A  hiring  for  a  customary  year,  as  from  Whitsuntide  to 

hiring.  Whitsuntide,  such  hiring  being  intended  for  a  year,  and 

so  considered  by  j^e  parties,  is  said  to  be  a  good  hiring  for 

(a)  The  King  v.  All  Saints,  Worcester,  2  B.  and  A.  322. 

(/>)  The  King  v.  Macclesfield,  Burr.  S.  C.  458. 

(c)  Id.  ibid.  (d)  The  King  v.  Over,  1  East,  R.  699. 

(<•)  The  King  v.  Polesworth,  2  B.  and  C.  715. 

(/)  The  King  v.  Byker,  2  B.  and  C.  114. 

if)  The  King  v.  Gateshead,  id.  117. 
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a  year  although  the  period  fall  short  of  three  hundred  and 
sixty-five  days.  (A) 

So,  if  the  pauper  be  hired  at  a  fair  held  the  day  imme- 
diately after  Old  Michaelmas,  to  serve  till  the  Old  Michael* 
ma$~day  following ;  this  will  be  a  sufficient  hiring  for  a 
year,  for  the  days  shall  be  taken  inclusively*  (t) 

For,  as  it  was  observed  by  Lord  Mansfield,  in  the  case 
which  is  here  selected  in  support  of  the  doctrine  advanced, 
"  there  must  be  a  hiring  for  a  year.  It  has  been  deter* 
mined,  that  a  hiring  from  one  moveable  feast  to  another, 
is  a  sufficient  hiring,  being  according  to  the  custom  of  the 
country,  although  there  should  not  be  three  hundred  and 
sixty-five  days :  on  the  other  hand,  a  hiring  two  days  after 
Michaelmas  to  the  next  Michaelmas,  has  been  determined 
no  good  hiring ;  and  therefore  the  question  is,  whether 
here  was  a  hiring  for  a  year  ?  Great  criticism  has  been 
made  on  the  word  till;  it  may,  or  may  not,  be  exclusive, 
according  to  the  subject  matter.  Here  the  custom  is  very 
material  to  explain  it ;  the  custom  is  to  hire  from  the  next 
day  after  Michaelmas.  If  this  be  wrong,  there  can  be  no 
settlement  gained  in  this  part  of  the  country  by  a  servant." 

But  in  another  case,  (in  perfect  conformity  however 
with  the  last,  if  the  discrimination  be  properly  attended 
to)  a  different  conclusion  was  drawn.  The  pauper  went  to 
the  market  town  of  Otley,  where  there  is  a  custom  for  ser- 
vants to  hire  by  the  year,  at  two  different  fairs ;  one 
held  on  the  Friday  before  Old  Martinmas-day,  the  other  on 
the  Friday  next  after  Old  Martinmas-day  ;  at  which  latter 
fair,  they  always  hire  till  the  Old  Martinmas-day  follow- 
ing, which  by  the  custom  is  considered  as  a  hiring  for  a 
year.  Old  Martinmas-day  1774,  was  on  the  Tuesday ;  and 
on  the  Friday  following,  being  the  second  statute  fair,  the 
pauper  hired  himself  to  serve  a  person  in  Hartvood,  till  the 
Old  Martinmas-day  following ;  which  person  he  accord- 
ingly served  in  Hanuood  till  the  Old  Martinmas-day  follow- 
ing.— This  being  an  hiring  for  three  days  less  than  a  year, 
the  Court  were  clearly  of  opinion,  that  this  was  not  a  suffi- 
cient hiring  for  a  year  ;  and  Duller,  J.  observed,  that 
"  there  is  no  case  in  which  a  hiring,  which  must  neces- 
sarily be  less  than  a  year,  has  been  adjudged  to  give  a  set- 
tlement, and  it  would  be  dangerous  to  make  a  new  prece- 
dent of  that  sort,  all  the  cases  agree  that  there  must  be  a 
hiring  for  a  year"  (A) 

And  when  a  pauper  agreed  to  serve  as  a  brickmaker,  from 
Michaelmas  to  Michaelmas,  and  to  make  70,000  bricks  at 
a  stipulated  price  per  thousand,  it  was  held  that  this  was  no 


(h)  Burr.  S.  C.  069.        (i)  Burr.  8.  C.  719.         (fr)  Cald.  Ca.  100. 
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hiring  for  a  year,  no  absolute  contract  for  time,  but  merely 
a  contract  to  serve  till  a  certain  quantity  of  bricks  should 
be  made,  which  was  the  completion  of  the  job,  and  that 
such  a  hiring  did  not  enable  the  party  to  gain  a  settle- 
ment. (/) 

In  estimating  the  precise  value  of  the  word  "  until"  it  is 
necessary  to  observe  further,  that  not  only  the  circum- 
stances of  the  particular  case  must  be  the  guide  of  inter- 
pretation, but  that,  (as  was  said  by  the  Court  of  King's 
bench  on  another  case,)  there  is  no  fraction  of  a  day,  and 
therefore  a  settlement  will  be  complete  where  the  minutest 
part  of  a  day  being  included,  will  make  up  the  year's 
service,  or  three  hundred  and  sixty-five  days.(tn) 
R*tros|*ctire  A  retrospective  hiring  cannot  be  admitted  in  any  case 
hiring.  to  make  a  settlement,  for  it  would  be  absurd  to  make  a 

contract  for  a  time  past.  And,  on  a  point  so  obvious,  a 
single  authority  will  be  sufficient,  especially  as  it  was  one 
which  has  always  been  relied  on,  in  cases  of  this  description. 
A  gentleman  of  the  parish  of  Ham,  hearing  that  the 
pauper  was  a  boy  who  might  possibly  serve  him  as  his 

Eostillion,  sent  to  have  him  upon  liking.  After  the  pauper 
ad  served  eight  weeks  on  liking,  his  master  hired  him  for 
a  year,  to  commence  from  the  beginning  of  the  said  eight 
weeks.  He  accordingly  served  his  master  in  the  said 
parish  of  Ham,  including  the  said  eight  weeks,  a  year  and 
ten  days,  and  no  longer.  The  Court  held  this  case  to 
differ  from  all  former  cases.  The  question  was,  whether 
here  be  a  hiring  for  a  year?  it  is  agreed,  that  there  must 
be  a  hiring  for  a  year,  and  a  service  for  a  year,  to  gain  a 
settlement,  and  that  a  retrospect  will  not  do ;  which  latter 
is  the  case  here ;  for  the  lad  came  upon  liking ;  and  at 
that  time  there  is  nothing  stated  of  a  hiring,  during  which 
eight  weeks  both  parties  were  at  liberty. — They  therefore 
held  this  to  be  no  settlement,  (w) 
ProspectirecoQ-  But  a  hiring  for  a  quarter  of  a  year,  and  if  the  master 
ditionai  hiring    and  servant  like  one  another,  to  continue  for  a  year,  is  a 

Jfete\yiwriw.  g°0(*  hi"ng  f°r  a  year,  for  the  Court  held  the  conditional 
hiring  to  be  a  good  hiring  for  a  year;  because  the  master 
and  she  did  like  one  another,  and  a  year's  service  was 
actually  performed  under  it.  (o) 
The  contract  But  though  the  hiring  be  allowed  to  be  conditional,  and 

must  be  entire,  if  the  condition  be  performed  to  be  good,  yet  it  must  be  by 
an  entire  contract  for  a  year,  and  not  two  contracts  for 
two  half  years  ;  for  if  it  were  so,  one  that  was  hired  by  the 
month  only,  if  he  continued  in  the  same  service  for  twelve 

(/)  The  King  v.  Woodkurst,  2  B.  and  A.  325.. 

(m)  The  King  v.  Skiplam,  1  T-  R.  490. 

(»)  Burr.  S.  C  304 ;  Cald.  23.  (o)  Burr.  8.  C.  289. . 
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in   succession/  might    be    supposed    to   gain   a   settle- 
ment. ( p) 

-  3.  What  service  is  necessary  to  a  settlement. — A  service  for  Different  $«•- 
a  year,  though  it  be  under  different  hirings,  is  good,  ifonexlce6maybe.t 

*' *i     L*   '         l    ^  i.         ^i_&&  IL«      j  connected  with 

of  the  hirtngs  be  tor  a  year,  as  where  the  pauper  was  hired  the  hiring. 
to  serve  from  Lady-day  to  Christmas,  which  he  did,  and 
was  then  hired  by  tne  same  master  for  a  year,  and  served 
under  this  second  hiring  until  the  end  of  May,  making  in 
all  above  a  year. — This  was  adjudged  sufficient  to  gam  a 
settlement.  And  even  when  a  pauper  bound  apprentice, 
before  the  expiration  of  her  apprenticeship,  hired  herself 
and  served  for  a  year,  the  four  last  months  of  which  were 
after  her  indentures  had  expired,  and  then  hired  herself 
to  the  same  person  for  another  year,  but  served  only  ten 
months,  it  was  holden  by  the  Court  of  King's  Bench  that 
the  first  service  (although  without  the  knowledge  or  con- 
sent of  the  master)  might  be  coupled  with  the  service  of 
the  last  contract,  and  that  the  pauper  thereby  gained  a 
settlement.  ( q) 

And  it  was  also  determined  that  a  service  under  a  hiring 
for  fifty- one  weeks,  might  be  coupled  with  a  service  under  a 
previous  hiring  for  a  year,  so  as  to  confer  a  settlement,  (r) 

But  there  is  so  great  a  number  of  cases  of  this  kind, 
that  the  insertion  of  one,  though  not  the  most  recent,  which 
was  much  considered,  must  serve  by  way  of  exposition  to 
the  substance  of  the  general  doctrine.  Its  immediate 
purpose,  is  to  shew  the  principle  on  which  these  determi- 
nations, that  the  service  under  an  imperfect  hiring,  may  be 
connected  with  the  same  service  under  a  perfect  hiring, 
although  under  such  perfect  hiring  there  may  not  have  been 
a  residence  of  forty  days.  It  was  the  King  v.  Adson,  Hil. 
33.  Geo.  3.  The  pauper  was  hired  in  Church  Stow  eight 
days  after  Old  Michaelmas  to  the  Old  Michaelmas  following ; 
continued  in  his  master's  service  till  the  day  after  Old 
Michaelmas-day,  when  he  was  hired  by  his  master  till  the 
Michaelmas  following,  and  under  that  hiring  he  only  served 
ten  days.  By  Lord  Kenyon,  C.  J. — "  Upon  one  point  of 
this  case  there  can  be  no  doubt,  that,  to  gain  a  settlement, 
the  service  for  a  year  need  not  be  under  a  hiring  for  a  year. 
Whether  that  question  was  rightly  decided  originally,  or 
not,  it  is  now  too  long  settled,  and  has  been  too  often  re- 
cognized, to  be  again  disturbed.  I  have  always  considered 
it  as  equally  settled,  that  if  there  was  an  hiring  for  a  year, 
constructive  service  for  a  year,  and  a  residence  for  forty 
days,  that  it  was  sufficient  to  confer  a  settlement ;  and  I 


(p)  10  Mod.  392 ;  2  Bott.  264. 
*  The  King  v.  Dawlish,  1  B 
The  King  v.  Fillongly,  id.  319. 


(a)  The  King  v.  Dawlish,  1  B.  and  A.  280. 
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have  never  heard  it  advanced,  previous  to  the  present  case, 
that  the  service  for  forty  days  must  be  subsequent  to  the 
hiring  for  a  year.  That  this  has  been  the  general  under- 
standing upon  this  subject,  it  is  fair  to  suppose,  since  no 
case  has  been  adduced  to  support  the  contrary  position." 
The  case  stood  over  for  further  argument ;  but  afterwards 
Lord  Kenyon  declared,  without  any  further  argument, 
"that  the  Court  were  of  opinion,  that  the  pauper  had 
gained  a  settlement  in  Church  Stow;  although  there  had 
not  been  a  service  of  forty  days  subsequent  to  the  last  hir- 
ing." (i ) 

It  was  long  holden  that  two  requisites  are  necessary 
for  joining  two  services,  so  as  to  acquire  a  settlement,  viz. 
that  there  was  to  be  no  discontinuance  or  chasm  between 
them,  and  also  that  they  were  to  be  services  ejusdem  ge- 
neris. The  latter  point,  however,  is  now  exploded;  but 
they  must  still  be  united  services ;  that  is  to  say,  one  must 
not  be  entirely  concluded  and  done  away  with,  so  as  to 
produce  an  interruption  between  that  ana  the  commence- 
ment of  the  next.  Two  cases  on  this  subject  must  suffice, 
by  way  of  example,  because  they  refer  to  both  these  points. 

The  pauper  being  settled  at  o.  was  hired  the  latter  end 
of  November,  to  one  Welch  of  W.  till  Michaelmas  then 
next,  at  6/.  10*.  wages.  Two  or  three  days  before  Mi- 
chaelmas, the  master  offered  him  the  like  sum  for  the  year 
ensuing,  which  the  pauper  did  not  think  sufficient.  On 
Michaelmas-day  the  master  offered  him  seven  guineas,  and 
they  had  agreed  for  wages,  all  but  the  expense  of  washing. 
The  servant  had  no  intention  of  leaving  his  master,  and 
he  believed  his  master  had  no  intention  of  parting  with 
him.  He  continued  in  his  master's  house,  and  did  what 
was  to  be  done  as  usual,  but  without  any  obligation, 
lodged  at  his  master's  house,  and  did  not  remove  any  of 
his  clothes,  or  offer  himself  to  any  other  master,  nor  did 
his  master  seek  after  another  servant.  He  thought  him- 
self at  liberty  to  have  left  his  master  if  any  better  hiring 
had  offered.  He  did  not  agree  with  his  master  on  this 
day ;  but  the  day  next  but  one,  being  the  second  day  after 
Michaelmas,  the  pauper  agreed  to  accept  the  seven  gui- 
neas as  before  offered  him  for  the  year  ensuing.  He  did 
not  expect  that  his  wages  were  to  be  due  on  the  following 
Michaelmas,  but  at  the  expiration  of  the  year  from  the 
day  he  agreed  with  his  master  to  accept  the  seven  gui- 
neas ;  and  he  continued  in  the  service  till  the  Whitsuntide 
following.  Ashurst,  J. — "  I  think  this  was  a  good  ser- 
vice in  W.     All  that  the  statutes  require  is,   that  there 

■  ■  — ' — 

(s)  5  T.  R  98. 
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shall  be  a  hiring  for  a  year,  and  a  continuance  in  the  same 
service  for  a  year.  If  so,  the  only  question  is,  whether 
there  was  any  discontinuance  ?  It  appears  from  the  case 
that  there  was  not ;  for  the  servant  continued  in  the  same 
capacity  ;  he  did  his  work  as  usual ;  and  if  he  had  con- 
tinued to  serve  for  half  a  year  without  entering  into  any 
new  contract,  he  would  have  been  entitled  to  a  compen- 
sation for  such  service  ;  the  law  would  have  implied,  that 
he  continued  under  the  former  agreement,  and  would  have 
measured  his  damages  by  his  former  wages.  Then  he 
must  be  taken  to  have  been  in  the  capacity  of  a  hired 
servant  during  that  time."  Grose,  J. — "  Two  services 
cannot  be  joined  if  there  be  a  chasm  between  them,  or  if 
they  be  not  ejusdem  generis;  but  in  the  present  case 
there  was  no  chasm,  and  the  services  were  ejusdem  ge- 
neris." (t) 

The  pauper  having  a  settlement  in  C.  hired  himself  to  a 
person  of  <S.  as  a  weekly  servant.  Nothing  was  said  about 
Sunday,  but  he  occasionally  worked  on  that  day.  He 
received  his  wages  weekly,  and  boarded  himself,  not 
being  resident  in  his  master's  house.  Thus  he  continued 
nine  months,  when  a  family  servant  going  away,  the  pau- 
per was  hired  in  his  place  for  a  year,  and  served  eleven 
months  under  that  hiring.  The  questions,  on  a  special 
case,  were,  whether  these  services,  one  before  the  hiring 
for  a  year,  as  a  weekly  labourer,  and  the  other  after,  as  a 
house  servant,  could  be  coupled,  so  as  to  make  a  year's 
service,  connected  with  the  hiring  for  a  year,  under  which 
hiring  there  were  in  fact  only  eleven  months ;  and  secondly, 
whether  two  services,  being  of  such  different  kinds,  could 
be  coupled  at  all.  Lord  Kenyon  said,  4t  It  had  been  too 
long  settled  to  be  brought  again  into  question,  that  if 
there  be  but  a  hiring  for  a  year  and  a  service  for  a  year, 
however  small  a  part  of  the  latter  be  actually  performed 
under  the  former,  a  settlement  will  be  gained.  As  to  the 
weekly  service,  if  no  exception  of  any  one  day  were 
made,  there  was  no  pretence  for  saying  that  day  was  ne- 
cessarily excluded,  and  in  this  case  the  servant  occa- 
sionally doing  work  on  a  Sunday,  shewed  that  he  was 
considered  under  his  control  on  that  day  as  well  as  the 
others.  It  cannot  even  be  collected  from  circumstances,  Services  need 
that  Sunday  was  intended  to  be  excluded.  As  to  ser-  DOt  ^  *j**t** 
vices  being  ejusdem  generis,  where  is  the  line  to  be  drawn  ?  g'Mru* 
Would  a  postillion  being  made  a  coachman,  be  a  service 
ejusdem  generis  ?     There  was  a  continuing  service  for  a 

(/)   The  King  v.  Sulgravc,  1  T.  R.  778. 
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year,  and  there  was  during  the  time  a  hiring  for  a  year, 
and  therefore  a  settlement  was  gained."  (u) 
Semmt  mast  be      In  order  to  connect  services  in  successive  years,  the  ser- 
in a  capacity  to  vant  must  be  unmarried  at  the  commencement  of  the 
conuactT*11      succeeding  year ;  for  if  he  be  married  he  is  incapable  of 
making  a  new  contract  that  shall  give  him  a  settlement, 
though  marriage  would  not  have  defeated  a  contract  made 
previously,  (v) 

So,  if  a  servant  being  hired  for  a  year,  be  rendered  in- 
capable of  entering  upon  his  service  at  the  time  when  it  is 
to  commence,  by  reason  of  sickness  or  otherwise,  and 
the  master  therefore  refuse  to  receive  him,  the  serving 
under  a  new  agreement  for  less  than  a  year  shall  not  be 
connected  with  the  original  hiring,  for  the  purpose  of 
giving  a  settlement,  (w) 
Places  of  per-  Another  doubt  which  has  been  raised,  was,  with  respect 
fori»«ng  »*mce  to  the  place  where  the  service  was    performed,  it  being 

may  be  diffctent.  "fi   Ai_    .  *i      i  •  •  i        *       ,  ,  •  ° 

assumed  that  the  hiring  was  regular,  and  a  year  s  service 
actually  performed.  But  numerous  decisions  have  been 
pronounced  to  the  effect  that  a  change  in  the  place  of  ser- 
vice is  immaterial,  except  as  applicable  to  the  residence 
which  fixes  the  place  of  settlement,  (x) 

But  if  a  servant  hired  for  a  year  marry  in  the  middle  of 
the  year,  and  then  agree  to  serve  his  master,  in  a  different 
capacity,  for  a  year  from  that  time,  at  different  wages,  and 
to  live  out  of  His  master's  family,  but  at  another  farm  be- 
longing to  his  master  in  the  same  parish,  this  is  a  dissolu- 
tion of  the  original  contract,  and  the  servant  being  mar- 
ried  at  the  time  of  entering  into  the  second,  does  not  by 
his  service  gain  a  settlement ;  for,  as  was  observed  by  one 
of  the  judges,  "  this  is  not  a  prolongation  of  the  original 
contract,  but  entirely  a  new  one,  to  commence  at  the  time 
when  such  new  one  was  made."^) 

If  the  servant,  having  performed  part  of  his  service 
with  the  original  master,  be  permitted  by  such  master  to 
serve  out  the  remainder  with  another  person,  this  shall 
be  a  good  service  to  gain  a  settlement;  for,  as  was  said  by 
Service  by  a*-     the  Court,  "  If  a  master  lend  his  servant  to  a  neighbour 
signment.  for  a  week,  or  any  longer  time,  and  he  go  accordingly, 

and  do  such  work  as  his  neighbour  sets  him  about ;  yet 
all  this  while  he  is  in  the  first  master's  service,  and  may 
reasonably  be  said  to  be  doing  his  business ;  and  there 
being  no  new  contract,  it  is  carrying  on  the  service  of  the 


3 


The  King  v.  Sutton,  1  East,  R.  656. 

Cald.  54.  (w)  Cald.  238.  (*)  2  Sess.  Ca.  137. 

y)  The  King  v.  Great  Chilton,  5  T.  R.  672. 
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first  master ;  and  the  second  master  paying  the  last  half- 
year's  wages,  does  not  alter  the  case ;  for  the  contract  not 
being  dissolved,  he  might  have  brought  an  action  against 
the  first  master."  (z) 

So  a  service  with  the  executor  of  a  master  for  the  re-  With  an  eie- 
mainder  of  a  year,  will  be  sufficient  to  confer  a  settle-  cator' 
ment.  (a) 

There  are  many  cases  in  which,  where  there  has  been  a  Cases  where  a 
clear  hiring  for  a  year,  the  entire  year's  service  is  not  settlement  is 
actually  performed,  but  a  portion  has  been  expressly  or  £^^152?* 
tacitly  dispensed  with  or  forgiven  by  the  master;  ana  in  was  for  some 
these  cases,  wherever  the  relationship  of  master  and  ser- time  dispensed 
vant  has  continued,  there  is  no  doubt  but  the  servant  has  Wlth# 
gained  a  settlement.  When  the  interruption  of  actual 
service  has  occurred  in  the  middle  of  the  year,  and  the 
service  has  been  resumed  and  completed,  a  question  can 
rarely,  if  ever,  arise  as  to  the  validity  of  the  settlement. 
Thus,  if  the  servant  be  prevented  from  working  by  sick- 
ness aftef  the  contract  is  made,  though  at  the  beginning 
of  the  service,  he  will  nevertheless  gam  a  settlement.  (£) 
Thus,  if  a  servant  run  away,  and  continue  absent  a  con- 
siderable time,  as  thirteen  weeks,  when  his  master  found 
him,  and  took  him  to  serve  the  remainder  of  the  year 
under  the  original  contract,  he  will  gain  a  settlement, 
notwithstanding  the  interval  in  the  service,  (c)  Thus,  if 
a  servant  be  taken  before  a  magistrate,  on  a  charge  of 
misconduct,  and  committed  by  the  magistrate  to  prison 
for  a  month,  and  after  the  expiration  of  his  imprisonment 
return  to  his  employer,  and  serve  the  remainder  of  his 
term,  he  will  gain  a  settlement ;  for  though  the  master 
might  perhaps  have  put  an  end  to  the  engagement  on  the 
misconduct  of  the  servant,  he  shews,  by  receiving  him 
again,  that  the  contract  continues,  (d)  And  if  the  charge 
take  place  after  eleven  months'  service,  and  the  imprison- 
ment be  for  the  last  month  of  the  year,  the  remaining  in 
prison  on  the  master's  charges  will  be  considered  an 
"  abiding  in  his  service,"  and  the  settlement  will  be 
gained,  (e)  And,  in  such  cases,  the  deduction  of  wages 
by  the  master,  whether  by  consent  of  the  servant  or 
not,  makes  no  difference  in  the  effect  of  the  constructive 
service.  (J ) 


Stra.  90.  (a)  Burr.  S.  C.  179. 

The  King  v.  Islip,  1  Stra.  423. 
(c)    The  King  v.  Pyon,  4  East,  R.  454. 

d)  The  King  v.  Burton,  2  M.  and  S.  329. 

e)  The  King  v.  Hallow,  2  B.  and  C.  739.  (/)  Id.  ibid. 
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Where  the  ab-       Where  the  absence  occurs  in  the  beginning  of  the  year, 
teoce  takes  place  the  questions  which  arise  are  more  properly  as  to  the  con- 

*  iKS^1*  tract  than  the  8ervice ;  fo.r  if  the  hiring    .  intended  to  take 
effect  at  once,  so  as  to  bind  the  pauper,  it  is  clear  the  set- 
tlement is  gained,  though  he  may  not  begin  to  serve,  till 
some   time   afterwards.    This,  then,  is   usually  a   mere 
question  of  fact,  to  be  decided  by  the  conversations  and 
acts  of  the  parties,   and  not  by  the  apprehensions  of 
either. 
When  the  ab-        But  the  absence  on  which  questions  most  usually  arise, 
sence  takes  place  jg  that  which  often  occurs  at  the  end  of  a  year ;    and 
year.  "  °*    which  is  sometimes  proposed  by  the  master  with  a  view 
of  preventing  the  acquisition  of  a  settlement  by  the  ser- 
vant.    On  these  the  question  is,  whether  the  absence  was 
in  consequence  of  a  dissolution  of  the  contract,  or  whe- 
ther it  was  a  mere  dispensation  with  the  service. 
Ab?€e  tti  ^  one  **me  **  seems  to  have  been  thought  that  a  dis- 

ment.a,e  *"  solution  with  a  view  to  avoid  a  settlement,  though  with 
the  entire  concurrence  of  both  parties,  was  fraudulent, 
and  that  being  fraudulent,  and  therefore  void,  it  could 
have  no  effect  on  the  contract,  which  must  be  taken  to 
continue.  But  this  is  not  exactly  the  principle  to  be 
deduced  from  the  more  recent  cases ;  nor.  does  the  term 
"fraud"  seem  properly  applicable  to  such  a  transaction. 
The  more  correct  view  of  the  subject  seems  to  be,  that 
the  law  will  always  presume  absence  obviously  intended 
by  the  master  to  prevent  his  own  parish  from  being  bur- 
thened  to  operate  as  a  dispensation,  unless  it  shall  appear 
most  clearly  that  the  servant  not  merely  concurred  in  the 
arrangement,  but  desired  it  for  his  own  purposes,  (g) 
The  obvious  interest  of  the  master  is  against  the  settle- 
ment ;  the  law  presumes  the  settlement  to  be  for  the  ser- 
vant's benefit ;  (A)  and,  therefore,  it  is  reasonable  that  an 
arrangement  between  master  and  servant  should  be  re- 
garded with  extreme  jealousy  when  the  benefit  is  to  be 
on  the  side  of  the  party  possessing  influence  over  the 
other.  And  so  far  is  this  jealousy  carried,  that  wherever 
the   proposal    comes  from  the  master,  and  the   servant 


(g)  See  the  King  v.  North  Barham,  Cald.  566 ;  the  King  v.  Pres- 
ton, 2  Bott.  310  ;  the  King  v.  Sulgrave,  2  T.  R.  376. 

(A)  It  is  difficult  to  understand  the  reason  of  this  presumption, 
whicn  does  not  merely  imply  that  it  is  a  benefit  to  a  party  to  have  a 
settlement,  but  to  have  the  very  settlement  in  dispute.  Every  na- 
tural-born subject  is  settled  somewhere;  for  the  place  of  birth  is  his 
place  of  settlement  in  default  of  any  other ;  and  it  is  hard  to  per- 
ceive how  it  is  for  the  advantage  of  a  poor  person  that  his  settlement 
should  be  changed  at  every  successive  service. 
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merely  assents,  such  assent  is  considered  as  unduly  ob- 
tained, and  the  contract  as  subsisting  till  its  natural  ter- 
mination. 

In  other  cases,  where  the  master  assumes  to  discharge  i>i*cbaigt  of 
the  servant,  without  just  cause,  and  the  servant  merely ,cnrant- 
submits,  the  contract  is  considered  as  subsisting,  and  the 
service  not  rendered  as  dispensed  with,  (t)  And  where 
the  performance  of  the  service,  at  the  close  of  the  term, 
is  prevented  by  sickness,  the  settlement  will  be  gained, 
whether  the  master  pay  the  whole  wages  or  deduct  a  por- 
tion, (j)  So,  where  the  servant  ceases  to  continue  with 
his  master  in  consequence  of  the  master's  bankruptcy  or 
removal,  the  contract  is  not  rescinded,  and  the  settle- 
ment is  gained,  (ft)  But  if  the  absence  at  the  end  of  the 
term  arise  from  the  wilful  default  of  the  servant,  or  if 
the  master  discharge  the  servant  for  a  lawful  cause,  the 
contract  is  properly  dissolved,  and  the  settlement  is 
gone.  (/)  Thus,  if  a  master  discharge  a  female  unmarried 
servant  for  being  with  child,  the  contract  will  be  deter- 
mined, and  she  may  then  be  removed  as  chargeable, 
though  she  could  not  have  been  so  removed  if  the  master 
had  chosen  to  continue  her  in  his  service,  (m)  And  if  a 
master  and  servant,  at  any  time,  without  view  to  the  set- 
tlement, agree  to  put  an  end  to  the  relationship,  and  the 
servant  departs,  there  can  be  no  doubt  that  the  contract 
is  dissolved.  Whether  the  contract  has  been  thus  dis- 
solved is  a  question  of  fact,  dependant  on  circumstances, 
and  to  be  determined  by  them.  If  it  has  taken  place  a 
considerable  time  before  the  expiration  of  the  term ;  if 
the  servant  has  obtained  or  sought  for  another  service ; 
or  if  the  master  has  hired  or  sought  to  hire  another  to 
perform  the  duty ;  the  fact  will  be  almost  decisive  of  a 
dissolution.  The  payment  of  the  entire  wages,  or  a  de- 
duction, is  never  in  itself  decisive ;  but  it  is  a  circum- 
stance to  be  considered,  among  others,  in  guiding  the 
bench  to  a  decision. 

4.  Of  the  necessity  and  effect  of  residence. — Forty  days'  Residence, 
residence  is  a  necessary  ingredient  in  this,  as  in  other 
kinds  of  adventitious  settlement ;  and  it  is,  after  all,  the 
essential  point ;  for  the  settlement  is  not  obtained  where 
the  servant  works,  but  where  he  resides,  for  the  last  forty 

(i)    The  King  v.  St  Philip,  Birmingham,  2T.R.  624. 
(j)  The  King  v.  Christchurch,  Burr.  S.  C.  494. 
(%)  The  King  v.  St.  Bartholomew,  Cornhill,  Cald.  48;  the  King 
v.  St.  Andrew's,  Holborn,  2  T.  R.  627. 

(/)    The  King  v.  Marlborough,  2  Bott.  299. 
(m)  Cald.  57,  495,  562. 
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days  of  his  service.  And  even  if  there  be  a  hiring  for  a 
year,  and  a  service  for  a  year,  and  the  servant  remain 
after  the  expiration  of  a  year,  and  accompany  his  master 
into  another  parish,  either  on  a  new  hiring  for  a  year,  or 
without  any  engagement,  he  will  be  settled  in  the  latter 
parish  where  he  sleeps  the  last  forty  days  of  his  service, 
though  after  the  termination  of  the  year  for  which  he  was 
hired,  and  though  no  second  year  in  the  second  parish 
was  ever  completed.  (/*)  If,  indeed,  the  pauper  be  sent 
by  the  master  for  the  last  forty  days  to  the  house  of  his 
relations,  on  account  of  sickness  or  insanity,  such  a 
lodging  not  being  with  a  view  to  the  objects  of  service, 
will  not  exonerate  the  parish  where  he  served  and  lived 
while  in  health,  nor  cast  the  settlement  upon  that  where 
he  sojourned  in  his  illness,  (o) 
Where  the  forty  The  forty  days'  residence  need  not  be  consecutive ;  and 
are  DoToomeoi-  where  a  servant,  during  his  service,  sleeps  forty  days  at 
tin.  different  times  in  one  parish,  and  forty  days  at  different 

times  in  another,  the  settlement  will  be  in  that  parish 
where  he  sleeps  the  last  night  of  his  continuance  in  the 
service ;  ( p)  and  this  even  though  he  slept  in  that  parish 
upon  that  particular  night  on  leave  of  absence  given  by 
his  master,  (q)  The  whole  forty  days  must  be  found 
within  the  compass  of  a  year ;  for,  as  observed  by  one  of 
the  judges,  "it  would  be  neither  reasonable  nor  expe- 
dient that  an  inquiry  should  be  gone  into  over  a  long 
period  of  time  at  detached  intervals  to  ascertain  a  settle- 
ment ;  (r)  but  they  need  not  be  under  the  same  yearly 
hiring/'  (s) 

§  6.    OF    SETTLEMENT    BY    MARRIAGE. 

Settlement  by        The  following  are  the  rules  generally  applicable  to  set- 
marriage.  tlement  by  marriage : 

1.  A  woman  marrying  a  man  with  a  known  settlement, 
shall  follow  it,  and  that  even  if  she  did  not  live  there  with 
him. 

2.  A  wife  can  gain  no  new  settlement  for  herself  during 
coverture. 

3.  A  woman  marrying  a  man  without  a  settlement  re- 
tains her  own. 

First  then,  where  the  marriage  is  legal,  the  settlement  of 
the  husband  shall,  by  the  intermarriage,  be  immediately 

(n)   Cald.  65.  (o)    The  King  v.  Sutton,  5  T.  R.  657. 

[ p)  The  King  v.  Felcham,  Cald.  290. 

V)  The  King  v.  Undermilbeck,  &  T.  R.  387. 

[r)  The  King  v.  Dennam,  1  M.  and  S.  222. 

(t)   The  King  v  Findon  4  B.  and  C.  91. 
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communicated  to  the  wife;  for  wherever  the  husband  is 
settled,  there  the  wife  must  likewise  be  settled. 

This  being  an  admitted  principle  without  exception,  the 
only  question  it  involves,  that  admits  of  being  controverted 
on  an  appeal,  is  the  legality  of  the  marriage  under  which 
the  settlement  is  claimed. 

By  26  Geo.  2.  c.  33.  s.  8.  it  was  enacted  that,  "  all  Mwriag*  act. 
marriages  solemnized  after  25th  March,  1754,  in  any  other 

S laces  than  a  church  or  public  chapel  where  bans  have 
een  usually  published,  unless  by  special  license  from  the 
Archbishop  of  Canterbury ;  or  that  shall  be  solemnized 
without  publication  of  bans,  or  license  of  marriage  from  a 
person  having  authority  to  grant  the  same,  first  had,  shall 
be  null  and  void  to  all  intents  and  purposes  whatsoever." 
And  this  provision  is  substantially  incorporated  in  the 
4  Geo.  4.  c.  76.  which  is  now  the  act  regulating  all  mar- 
riages celebrated  since  1  Nov.  1823.  There  is,  however, 
this  important  distinction  between  the  former  and  later 
act ;  that  by  the  former,  all  marriages  between  parties,  one 
of  whom  not  being  a  widower  or  widow,  was  under  the  age 
of  twenty-one  years,  had,  without  the  consent  of  the 
father,  of  such  of  the  parties  so  under  age  (if  then  living), 
or  (if  dead)  of  the  guardian  of  the  party,  and  in  case  there 
shall  be  no  such  guardian,  then  of  the  mother  (if  living  and 
unmarried) ;  or,  if  there  shall  be  no  mother  living  and  un- 
married, of  a  guardian  appointed  by  the  Court  of  Chan- 
cery ;  were  null  and  void  to  all  intents  and  purposes  what- 
soever." But  by  the  late  act  such  marriages  are  not 
avoided,  though  they  are  guarded  against  by  forms  and 
penalties. 

Marriages  contrary  to  the  provisions  of  the  statute  <  of 
George  2.  and  previous  to  that  of  Geo.  4.  being  declared 
void  to  all  intents  and  purposes  whatsoever,  are  of  course 
void  to  the  purpose  of  settlements,  and  neither  can  a 
woman  herself,  nor  her  children  of  such  a  marriage,  obtain 
any  settlement  under,  or  by  virtue  of  them.(/) 

The  words,  "  all  persons,"  in  the  provisions  of  the  for- 
mer act,  as  to  the  consent  of  certain  parents,  guardians,  &c. 
being  necessary,  are  so  comprehensive  as  to  comprise  ille- 
gitimate as  well  as  legitimate  children. (u)  Marriages  sub- 
sequent to  1  Nov.  1823  are,  of  course,  regulated,  in  like 
manner,  by  its  provisions ;  and  if  invalid  according  to 
those  provisions,  confer  no  settlement. 

Although  these  statutes  do  not  extend  to  Scotland,  it  s«>teh  »»'- 
was  long  doubted  whether  English  parties,  going  to  Scot- rlnfStt' 

(t)  Bla.  Rep.  102.  (u)  The  King  v.  Hodrett,  1  T.  R.  96. 
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land  for  the  special  purpose  of  avoiding  the  restrictions  of 
English  laws,  could  be  legally  married.  Bnt  in  many  re- 
cent cases  such  marriages  have  been  decided  to  be  good, 
and  therefore  must  be  held  to  confer  a  settlement.^) 

And  although  the  marriage  be  procured  by  fraud  and 
conspiracy,  it  will  be  good  for  the  purpose  01  acquiring  a 
settlement; (w)  but  the  persons  so  procuring  it,  will  be 
liable  to  be  indicted,  (x) 

Cohabitation  as  man  and  wife  for  a  series  of  years,  is 
such  presumptive  proof  of  marriage,  as  will  give  the 
children  a  prima  facie  title  to  the  settlement  of  their 
parents,  (y) 

And  the  proof  of  a  marriage  in  fact  is  prima  facie  suf- 
ficient; and  it  is  incumbent  on  the  party  who  would 
impeach  it,  to  shew  wherein  it  is  defective. 

The  numerous  instances  which  have  occurred  of  late 
years  of  second  marriages  contracted  by  persons  during 
the  life  time  of  their  lawful  wives,  render  a  few  words  on 
polygamy  necessary,  inasmuch  as  the  settlements  of  the 
children  of  such  second  and  illegal  marriages  may  become 
the  frequent  subjects  of  appeal.  On  the  offence  of  poly- 
gamy itself,  or  on  the  punishment  of  it  as  such,  much 
observation  would  be  misplaced  here ;  our  immediate  con- 
cern being  with  its  consequences  as  they  affect  settlements. 
It  is  enough,  therefore,  to  say,  that  the  statute  which 
ordains  the  punishment,  (2)  describes  it  to  be  "  any 
person  within  his  Majesty's  dominions  of  England  and 
Wales,  marrying  any  person,  the  former  husband  or  wife 
being  alive/9  To  tne  word  "  within/'  this  construction 
has  been  given,  viz.  that  if  the  first  marriage  were  beyond 
the  sea,  and  the  latter  in  England,  the  latter  is  the 
offence,  and  the  illegal  marriage  for  which  the  party  may 
be  indicted  here,  and  of  course  such  marriage  conveys  no 
settlement;  but  if  the  second  marriage  be  abroad,  al- 
though no  such  second  marriage  can  convey  any  settle- 
ment, it  is  not  an  offence  punishable  here.(a) 

On  the  expression  which  denotes  the  offence  itself, 
"  the  marriage"  it  is  to  be  observed  that,  in  the  trying  it 
as  a  crime,  the  first  and  true  wife  cannot  be  admitted  a 
witness  against  the  husband  (nor  vice  versa)  but  the  second 
wife,  being  in  truth  no  lawful  wife,  may  be  admitted,  (b) 

But  on  the  removal  of  a  woman  to  her  supposed  hus- 
band's settlement,  the  illegality  of  the  marriage  may  be 


(*}  E 

(w)  1  Sess.  C.  185. 

(2)  1  Jac.  1.  c.  11 


Ex  parte  Hall,  1  Rose,  R.  30. 

(j)  Cald.  249. 
{a)  Kel  R.  79. 


(y)  Burr.  S.  C.  508. 
(A)  1  Hale,  693. 
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proved  by  either  the  man  himself,  or  by  his  real  wife ;  for, 
said  the  Court  upon  one  occasion,  "  the  woman  was 
clearly  an  admissible  witness,  though  she  could  not  have 
been  so  in  any  case  where  her  husband  was  a  party ; 
because  the  husband  and  wife  are,  in  law,  one  person. 
But  here  the  husband  himself  \  if  he  had  been  alive,  might 
have  been  a  witness ;  and  wherever  the  husband  may  be 
witness,  the  wife  may."  (c) 

The  fact  of  marriage  cannot  be  inquired  into  after  an  When  the  en- 
order  of  removal,  stating  the  parties  to  be  husband  and  q»«7  excluded, 
wife,  if  such  an  order  be  not  appealed  against ;  for  the 
time  being  past  for  taking  advantage  in  regular  course, 
even  though  the  fact  were  not  then  discovered,  the  par- 
ties who  are  damnified  must  abide  by  the  consequences, 
for  they  are  estopped  after,  (d ) 

On  the  words  of  the  statute  of  James,  "  the  former  hus- 
band, or  wife,  being  alive,"  it  is  enough  to  observe,  that 
three  exceptions  are  made  by  subsequent  clauses  of  the 
statute,  which  are,  "  where  one  of  the  parties  shall  con- 
tinue beyond  the  seas  for  seven  years  together;  or,  being 
within  the  kingdom  for  seven  years  together,  shall  be  so 
secreted,  that  one  party  shall  not  know  whether  the  other 
is  alive  ;  and  thirdly,  of  persons  whose  former  marriage  is 
void  ab  initio,  or  rendered  so  by  sentence  of  a  court  of 
competent  jurisdiction."  These  exceptions,  however, 
apply  only  to  the  trial  of  polygamy  as  a  crime ;  their  con- 
sequences, as  affecting  settlements,  present  views  of  the 
subject  somewhat  different,  but  which  have  been  already 
sufficiently  considered,  in  what  has  been  advanced  re- 
specting non  access  in  questions  of  bastardy,  and  in  the 
consideration  of  evidence. 

The  last  point,  under  this  division,  necessary  to  be  Womw's  setti*- 
noticed,  is  one  which  was  long  controverted,  and  agitated  J^doITdaiinic 
in  many  cases,  (e)  but  which  is  at  length   settled,  viz.  coverture, 
whether  the   settlement  of  a  woman  marrying  a  man, 
whose  settlement  is  not  known,   be  suspended  during 
coverture,  and  revive  after  his  decease  ;  or  whether  it  con- 
tinue during  coverture ;  and  also  as  to  the  mode  of  pro- 
ceeding upon  an  appeal  under  these  circumstances. 

One  case,  out  of  many,  was  the  following,  which 
presents  the  best  illustration  of  the  point. 

A  widow  and  her  four  children  were  removed  from  the 
parish  of  Woodsford  to  the  parish  of  Winborne  Minster. 
The  session,  on  appeal,  adjudged  the  settlement  to  be  at 
Woodsford,  and  quashed  the  order,  stating,  that  by  a  rule 


i 


c)  2  Bott.  81.  (d)  Burr.  S  C.  5.51. 

e)  Burr.  S.  C.  SQ7  ;  Caid.  39,  371 ;  2  Bott.  86. 
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of  the  Dorsetshire  sessions*  upon  all  appeals  the  appel- 
lants are  to  begin,  and  in  the  first  place  shew  some  settle- 
ment of  the  pauper  out  of  the  parish  appealing.  That  in 
pursuance  of  the  said  rule,  toe  appellants  produced  a 
copy  of  the  register  of  the  birth  of  Mary  Scutt  in  A ; 
and  the  pauper  Mary  Pitman,  swore  that  Mary  Scutt  was 
her  maiden  name.  The  counsel  on  the  part  of  the  re- 
spondents objected,  that  this  was  not  sufficient;  but  that 
the  birth  of  the  pauper's  husband,  or  some  other  settle- 
ment of  his,  ougnt  to  have  been  shewn ;  and  farther,  that 
to  identify  the  said  Mary  Scutt,  it  was  necessary  for  the 
appellants  to  prove  the  marriage  of  the  said  Mary  Scutt 
with  the  said  Robert  Pitman.  The  session  adjudged,  that 
the  proof  of  the  birth  of  Mary  Scutt  was  sufficient;  and 
that  the  onus  probandi  of  the  marriage  lay  upon  the 
respondents  in  order  to  prove  their  case ;  and  quashed 
the  order  of  removal.  It  was  moved  to  quash  the  order  of 
session,  upon  the  ground  that,  the  pauper  having  been 
removed  in  the  character  of  a  widow,  it  imported,  that  it 
was  a  removal  to  the  place  of  her  late  husband's  settle- 
ment; that,  unappealed  from,  it  would  be  conclusive  evi- 
dence of  bis  settlement;  and  that  as  this  must  conse- 
quently have  been  the  only  point  meant  to  have  been 
brought  in  issue  between  the  parties,  the  maiden  settle- 
ment of  the  woman  was  nothing  to  the  purpose,  and  did 
not  apply  to  the  question  before  the  Court.  But  by  the 
Court,  "  It  may  be,  the  husband  had  no  settlement ;  and  if 
he  had,  till  discovered,  her  own  would  in  the  mean  time 
remain.  It  is  enough  in  thejirst  instance.  The  sessions 
have  done  right.     Motion  denied."  (/*) 

In  a  later  case  it  was  decided,  that  an  order  of  justices 
for  removing  the  wife  and  children  of  a  pauper  to  the 
place  of  their  settlement  is  supported  prima  facie  by 
shewing  that  the  parish  to  which  the  removal  was  made 
was  the  place  of  the  settlement  of  the  wife  before  mar- 
riage ;  and  although  it  also  appeared,  by  the  marriage 
register,  that  the  husband  was  of  another  parish,  such 
description  was  holden  no  evidence  of  his  being  settled 
there ;  and  the  burthen  was  cast  on  the  appellants  of 
shewing  the  husband  settled  in  another  parish,  (g) 

§  7.    OF   SETTLEMENT    BY    RENTING    A    TENEMENT. 

Settlement  by  renting  a  tenement  has  been  greatly 
restricted  of  late  years.  It  originally  depended  on  13  and 
14  Car.  2.  c.  2.   which  confines  the  power  of  removal  to 

(/)  Cald.  236.  (^  The  King  v.  Herbcrton,  13  East,  R.311. 
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cases  where  persons  "  come  to  settle  in  any  tenement 
under  the  yearly  value  of  ten  pounds ;"  a  species  of  set- 
tlement which  may  be  acquired  by  a  party  residing  under  a 
certificate.  Under  this-  clause,  the  law  of  settlement  con^ 
tinued  till  the  59  Geo.  3.  c.50  ;  and,  therefore,  as  ques- 
tions may  still  arise  on  transactions  before  the  passing  of 
that  statute,  a  short  view  of  the  law  as  it  stood  during 
that  time  will  be  requisite. 

Before  the  59  Geo.  3.  c.  50.  the  following  questions 
arose  as  to  this  kind  of  settlement : — 

1.  What  should  be  construed  a  tenement. 

2.  What  taking  or  occupation  should  suffice. 

3.  What  was  the  true  mode  of  estimating  the  value. 

1.  What  should  be  construed  "  a  tenement.9' — it  was  de-  Tenement. 
termined  by  numerous  cases,  which  can  but  be  glanced  at 
here,  that  tenement  is  a  term  of  such  comprehensive  mean- 
ing, that  it  may  extend  to  hereditaments  incorporeal,  as 
well  as  corporeal,  and  generally  therefore,  that  any  thing 
permanently  attached  to,  or  necessarily  and  immediately 
arising  out  of,  land,  might  be  considered  as  a  tenement. 
Thus  the  term,  as  applied  by  the  constructions  which  have 
been  put  upon  the  act,  includes  rabbit  warrens,  even  Warrens, 
though  the  tenant  have  no  direct  interest  in  the  soil,  be- 
cause, as  was  said  in  one  case,  "it  was  a  pernancy  of  the 
profits  of  the  land  by  the  mouths  of  the  rabbits/'  (A) 

So,  also,  a  dairy  oj  cows,  (i)  Dai|,y  of  cows. 

So,  also,  a  fishery ;  for  trespass  will  lie  for  it,  and  it  may  Fishery. 
be  recovered  in  ejectment,  therefore  it  must  be  a  tene- 
ment. (J) 

A  right  of  common  in  gross  ;  because  it  is  a  matter  of  a  right  of  com- 
tenure,  and  a  praecipe  wiU  lie  for  it.  (k)  n:on* 

A  mill,  whether  grinding  by  wind,  or  water.     It  is  at-  A  mm. 
tached  to  the  land.  (/) 

After-marth ;    for   it  arises   immediately    out    of   the  After-marth. 
land,  (m)    And  in  like  manner,  the  right  of  taking  sand  or 
gravel  from  a  river,  (n)  or  rushes  and  flags  from  a  pond  ;  (o) 
a  cattle  gate  ;(p)  and  the  agistment  of  cows,  if  the  contract 

(h)  Per  Lord  Kenyon,  in  the  King  v.  Piddletrenthide,  3  T.R.  775. 
(t)   The  King  v.  Darley  Abbey,  14  East,  R.  284. 
(j)  The  King  v.  Old  Arresford,  1  T.  R.  358. 
\k)  The  King  v.  Dersingham,  7  T.R.  671. 
I)  Evelyn  v.  Rentcombe,  2  Salk.  536. 
[m)  The  King  v.  Brampton,  4  T.  R.  348. 
(«)   The  King  v.  All  Saints,  Derby,  5  M.  and  S.  90. 
(o)    The  King  v.  All  Saints,  Cambridge,  1  B.  and  C.  23. 
(p)  The  King  v.  Whixley,  1  T.  R.  137. 

2  u 
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Machinery. 


Tolls. 


Colourable 
taking. 


Occupying  as 
a  servant. 


for  it  be  specific ;  (q)  have  been  holden  to  confer  a  settle- 
ment. 

And  the  distinction  between  what  is,  and  is  not,  consi- 
dered as  a  tenement^  is  clearly  shewn  by  a  case,  in  which  the 
use  of  machinery  in  a  mill  was  decided  to  be  not  a  tenement 
to  convey  a  settlement,  and  was  likened  somewhat  ludi- 
crously, to  the  liberty  of  pounding  in  a  mortar.  It  is  a 
mere  chattel,  removeable  at  pleasure,  and  cannot  have  its 
peculiar  value  reckoned  with  the  land  on  which  it  is 
placed,  (r) 

Tolls  of  a  bridge,  where  it  was  not.  part  of  a  turnpike 
road  (and  on  that  account  excluded  from  conferring  a 
settlement  by  13  Geo.  3.  c.  84.)  collected  by  authority  of 
an  act  of  parliament,  which  even  declared  the  tolls  to 
be  personal  property  in  the  company  of  proprietors,  were 
held  to  confer  a  settlement,  being  a  tenement  in  the  pos- 
session  of  the  person  to  whom  demised,  (s) 

Tolls,  however,  were,  in  a  subsequent  case,  said  to  be 
things  which  do  not  lie  in  tenure,  but  only  in  grant,  and 
therefore  if  demised  by  a  corporation,  must  be  granted 
under  the  corporate  seal,  or  they  will  not  confer  a  settle- 
ment. (0  By  54  Geo.  3.  c.  170.  the  occupation  of  toll 
houses  is  excluded  from  conferring  settlements. 

2.  What  taking  or  occupation  would  suffice. — Many  con- 
trovercies  have  arisen  as  to  the  nature  of  the  holding 
which  will  confer  a  settlement.  It  is  scarcely  necessary 
to  observe  that  a  mere  colourable  contract,  entered  into 
for  the  purpose  of  obtaining  a  settlement,  without  any 
bond  fide  transfer  of  possession,  will  be,  for  this  purpose, 
wholly  void.  As  to  the  kind  of  tenancy,  a  few  examples 
will  suffice. 

A  pauper  employed  as  a  labourer  by  the  Board  of  Ord- 
nance, having  previously  occupied  a  house  of  the  rent  of 
seven  pounds  per  annum,  which  was  then  purchased  by  the 
Board,  still  continued  to  reside  in  part  of  the  premises  at  a 
weekly  rent  of  two  shillings,  which  was  deducted  out  of 
his  wages,  and  during  such  last  occupation  he  also 
occupied  a  shop  (the  shop  and  house  together  being  at 
the  value  of  ten  pounds)  and  upon  dismission  from  his 
employment,  he  gave  up  the  house  as  required.  The 
Court  held,  that  this  last  occupation  of  the  house  was 
not  a  taking,  and  residing  as  a  tenant^  but  merely  a  re- 

(a)  The  King  v.  Sutton,  St.  Edmond's,  3D. and  R.  $00  ;  the  King 
v.  Hoi  ling  ton,  3  East,  R.  713. 

(r)  The  King  y.  Dodderhill,  8  East,  R.  449. 
{s)  The  King  v.  Babwith,  1  JH-  and  S.  £15. 
(0  The  King  v.  Duffield,  3  M.  and  S.  347. 
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siding  as  a  servant,  and  therefore  that  no  settlement  wa$. 
conferred  by  it.  (u) 

A  person  engaged  himself  generally  as  waiter  at  an 
hotel  in  Leeds,  where  he  had  the  tap,  or  privilege  of 
selling  malt  liquors,  and  for  the  purpose  of  so  doing,  had 
the  use  of  a  cellar  belonging  to  the  hotel,  which  had  a 
separate  entrance,  and  of  which  he  kept  the  key.  The 
annual  value  of  the  cellar  was  six  pounds,  and,  with  the 
profits  of  his  place  as  waiter,  sixty  pounds.  It  was  con-, 
tended  in  favour  of  a  settlement,  from  these  circumstances, 
that  the  engagement  of  service  ought  to  be  presumed  a 
hiring  for  a  year,  and  that  under  that  engagement  he 
rented  the  cellar ;  but  the  Court  of  King's  Bench  observ- 
ing that  as  the  session  had  not  drawn  the  conclusion  of  a 
yearly  hiring,  that  point  fell  to  the  ground ;  and,  as  to 
the  other,  there  did  not  appear  any  taking  of  the  cellar  as 
a  tenant,  but  the  occupation  of  it  appeared  to  be  merely  a 
privilege  annexed  to  the  place  of  waiter,  (v) 

A  pauper  agreed  to  become  tenant  of  certain  premises 
at  a  future  day,  when  the  then  tenant's  term  would  have 
expired.  The  actual  tenant  gave  him  leave  to  put  certain 
instruments  of  trade  into  part  of  the  premises,  which  had 
an  outer  door,  immediately,  and  delivered  to  him  the  key 
thereof  a  few  days  after.  Seven  days  before  the  expiration 
of  the  old  tenancy,  the  pauper  went  into  the  house,  with 
consent  of  the  tenant,  but  without  the  knowledge  of  the 
landlord,  immediately  after  which,  and  before  the  regular 
period  for  his  tenancy  to  commence,  his  wife  was  taken 
ill,  and  he  received  relief  on  her  account  from  another 
parish :  long  before  pauper  had  resided  forty  days  in  the 
premises,  he  and  his  family  were  removed  to  the  relieving 

Earish :  so  that  it  was  clear  he  had  never  paid  rent,  he 
ad  not  resided  forty  days,  nor  did  he  remain  with  the 
landlord's  consent.  On  which  concurrence  of  circum- 
stances Lord  Ellenborough,  C.  J.  observed,  that,  "  till  the 
expiration  of  the  former  occupier's  tenancy,  the  landlord 
could  neither  put  out  the  old  tenant,  nor  put  in  a  new 
one,  and  therefore  there  was  no  such  occupation  as  can 
give  a  settlement."  (w) 

The  wife  of  a  deserter,  without  her  husband's  knowledge, 
and  without  acknowledging  that  she  had  a  husband,  took 
a  tenement,  in  her  own  name,  of  the  value  of  ten  pounds 
per  annum      Some  time  after,  her  husband,  who  was  a 

(u)  The  King  v.  Cheshunt,  1  B.  and  A.  473. 
(v)  The  King  v.  Seacroft,  2  M.  and  S.  473. 
(//>)  The  King  v.  St.  Michael,  Coventry,  15  East,  R.  567 
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deserter,  came  to  her  to  conceal  himself \  and  resided  in 
concealment  more  than  forty  days.  It  was  contended 
that  the  husband  residing  there  was  an  adoption  of  the 
wife's  contract,  and  that  ne  gained  thereby  a  settlement. 
But  the  Court  said,  that  "  the  animus  morandi  et  manendi 
was  wanting ;  for  it  would  be  a  perversion  of  terms  to  say 
that  a  man  who  came  purposely  for  concealment,  came 
to  the  house  in  the  capacity  of  a  tenant  with  a  design  to 
settle."  (x) 

But  where  a  soldier,  his  regiment  being  in  barracks  in 
the  place,  took  a  house  of  the  value  of  ten  pounds  per 
annum,  for  himself  and  family,  and  resided  therein  more 
than  forty  days,  though  always  liable  to  be  called  away 
on  duty,  it  was  determined  to  oe  a  taking,  and  a  coming  to 
settle,  sufficient  to  satisfy  the  words  of  the  statute,  and 
that  such  residence  gained  a  settlement,  (y) 
The  words  of         Although  the  contract  may  be  bonajide,  and  residence 
fil^atbe00t,^tJ,"  w^tnou^  depute,  yet  the  whole  transaction  may  be  so  cir- 
tract  bona  fide    curastanced,  as  not  to  satisfy  the  spirit  of  the  law ;  as 
aod  residence     where  the  pauper  £.  R.  had  gained  no  settlement  for  her- 
sufficient.  seif^  Dut  her  father  J.  W.  was  settled  at  K.     In  1814  he 

rented  a  dwelling-house,  cow-house,  and  pasturage  at  B. 
of  the  value  of  four  pounds,  and  resided  upon  it  that 
year.  On  the  11th  of  August,  in  the  same  year,  he 
bought  at  a  public  auction  tour  lots  of  oats  growing  in  a 
field  at  C.  for  the  sum,  and  at  the  value,  of  twelve  pounds 
fourteen  shillings.  He  began  to  reap  them  on  the  14th 
of  September,  finished,  and  carted  away  the  last  load  on 
the  3d  of  November  in  that  year.  The  question  was, 
whether  these  transactions  gave  J.  W.  a  settlement  at  B.? 
It  was  contended  in  favour  of  the  settlement,  that  the 
purchase  of  the  oats  passed  an  interest  in  the  land,  and 
therefore  it  constituted  a  tenement.  Lord  Ellenborough, 
C.  J.  observed,  that  w  the  word  renting  was  not,  indeed,  in 
the  stat.  of  Car.  2 ;  but  what  is  found  in  the  subsequent 
stat.  of  Wm.  3.  shews  how  the  former  statute  was  under- 
stood, and  that  coming  to  settle  in  the  former  was  equi- 
valent to  renting  a  tenement  in  the  latter.  This  case  was 
that  of  a  purchase,  and  not  that  of  a  renting,  and  there- 
fore could  in  that  way  confer  no  settlement ;  and  Le 
Blanc,  J.  added,  "  that  a  party  to  acquire  a  settlement  by 
renting,  must  reside  forty  days  while  he  holds  a  tenement  of 
the  annual  value  of  ten  pounds.  Now,  even  supposing 
this  to  be  the  case  of  a  renting  of  a  tenement,  yet  his  in- 


i 


x)  The  King  v.  Ashton-under-Lyne,  4  M.  and  S.  357. 
y)  The  King  v.  Brighthelmstone,  1  B.  and  A.  270. 
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terest  in  the  crop  of  oats  was  continually  diminishing  in 
value  de  die  in  diem,  and  how  does  it  appear,  therefore, 
that  he  resided  forty  days,  while  he  continued  to  hold  a 
tenement  of  the  value  often  pounds  ?  "   Order  quashed,  (z) 

A  contract,  on  the  other   hand,  may  sometimes   be  le-  The  words  of 
gaily   considered  as  a  bond  fide  transaction,    which   sa- f^at,,t.e  so'1,e" 
tisfies  the  words  of  a  statute,  though  not  in  strict  com-  though  not  the 
pliance  with  the  spirit  which  dictated  it.  spirit. 

As  where  the  pauper  hired  a  house  and  land  at  D.  at  the 
yearly  rent  of  nine  pounds ;  which  he  occupied  and  for  which 
he  paid  rent  during  several  years,  from  Lady-day  to  Lady 
day.  In  the  beginning  of  September,  he  married  a  widow 
of  the  parish  of  W.  who  resided  in  a  cottage  purchased 
by  her  former  husband,  and  which  might  be  of  the  value 
of  one  pound  ten  shillings  per  annum;  and  about  a  fort- 
after  his  marriage,  he  went  and  resided  with  his  wife  in 
the  said  cottage  in  W.  aforesaid  ;  and  kept  the  key  of  the 
house  in  D.  till  Lady-day  following.  His  wife  had  never 
administered  to  her  first  husband,  nor  been  admitted 
tenant  to  the  said  premises,  nor  ever  paid  any  rent  for  the 
same.  The  justices  were  of  opinion  that  the  pauper  could 
gain  no  benefit  by  the  wrongful  possession  of  the  cottage, 
he  appearing  to  be  only  a  casual  occupant  therein ;  and 
therefore  adjudged  that  he  had  gained  no  settlement. 

But  the  Court  of  King's  Bench  were  of  a  contrary 
opinion ;  they  considered  the  words  of  the  statute  as  fully 
complied  with,  and  a  rule  having  been  obtained  to  shew 
cause  why  the  order  should  not  be  quashed,  the  rule  was 
afterwards  made  absolute,  without  opposition,  (a) 

It  is  not  necessary  that  the  tenement  should  be  holden 
under  any  agreement  in  writing;  and  even  if  no  agreement 
appears,  the  Court  may  presume  it ;  for,  as  observed  by 
Ashurst,  J.  in  one  case,  "  In  order  to  acquire  a  settlement 
by  taking  a  tenement  of  ten  pounds  a  year,  it  is  not  abso- 
lutely necessary  that  there  should  be  an  express  contract 
for  the  tenement ;  it  is  sufficient  if  the  tenant  reside  forty 
days  on  a  tenement  of  such  value  with  the  permission  ana 
consent  of  the  landlord :  for  in  such  case  the  law  implies  a 
taking  or  contract."  (b) 

So  also  the  occupation  of  a  cottage  for  forty  days,  by  the 
leave  of  an  outgoing  tenant,  under  an  agreement  with 
him  to  pay  the  landlord  the  same  rent  which  he,  the  out- 
going tenant,  had  before  done,  but  without  any  authority 
from  the  landlord,  the  cottage  together  with  other  premises 


(z)  The  King  v.  Downess,  4  M.  and  S.  210. 
a)  Burr.  S.  C.  744. 
h)  In  the  King  v.  Netherseal,  4  T.R.  258. 


\ 
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occupied  at  the  same  time  being  ten  pounds  a  year  and 
upwards,  has  been  holden  sufficient  to  give  the  occupier 
a  settlement;  nothing  appearing  to  shew  that  the  former 
tenant's  term  had  expired,  and  the  law  giving  him  autho- 
rity to  assign  his  interest,  (c) 
Value  of  teoe  3.  Of  the  mode  of  estimating  the  value. — It  was  re- 
peatedly determined,  before  the  act  of  6  Geo.  4.  c  67. 
that  the  value,  and  not  the  rent,  was  the  true  criterion, 
according  to  the  words  of  the  statute ;  and  therefore  if 
the  rent  be  only  five  pounds,  yet  the  value  may  be  ten 
pounds,  or  twenty  pounds,  or  other  greater  sum,  and  will 
consequently  confer  a  settlement.  Vet  in  ordinary  cases, 
it  has  been  almost  as  frequently  observed  by  the  Court 
of  King's  Bench,  that  the  rent  is  a  good  medium  through 
which  to  ascertain  the  value. 

Therefore,  where  the  pauper  hired  a  house  at  Brighton 
by  the  week,  paying  four  shillings  a  week  for  the  same, 
which  he  continued  to  sleep  in,  with  his  wife  and  family, 
for  three  months,  and  which  house  was  at  all  times  of  the 
year  of  the  value  of  four  shillings  a  week,  if  taken  by  the 
week,  but  was  found  not  to  be  of  the  value  of  ten  pounds 
per  annum  if  taken  by  the  year,  the  Court  held  that  the 
pauper,  by  reason  of  renting  such  house  under  these  cir- 
cumstances, did  not  gain  a  settlement  by  virtue  of  stat 
13  and  14  Car. 2.  c.  12;  for  though,  under  this  statute,  it 
is  not  necessary  that  the  tenement  should  be  let  by  the 

Jrear,  but  it  may  be  let  by  the  week,  or  day ;  jet  those 
ettings  are  media  for  ascertaining  the  yearly  value,  and 
in  this  case  it  was  expressly  found  that  the  tenement  was 
not  of  the  value  of  ten  pouuds  to  be  taken  by  the  year,  (d) 
Many  cases  to  the  same  effect  have  been  similarly  decided. 

But,  if  there  be  no  circumstances  in  the  case,  which 
import  the  value  to  be  less  than  the  rent,  the  rent  is  good 
evidence  of  the  value,  (e) 

The  value  of  the  tenement  may  be  calculated  without 
deducting  taxes,  rates,  and  charges,  usually  denominated 
tenant's  taxes.  (/) 

The  value,  however,  must  be  with  reference  to  the 
tenement  at  the  time  of  taking,  not  to  any  thing  to  be 
done  to  it  after  entry,  in  order  to  increase  the  value.  Thus, 
a  piece  of  land  not  in  itself  worth  ten  pounds  per  annum, 
was  made  so  for  planting  potatoes  by  the  labour  bestowed 
upon  it  at  the  landlord's  expense  previous  to  the  contract, 

(c)  The  King  v.  Aldborough,  1  East,  R.  597. 

(d)  The  King  v.  Wellingly,  10  East,  R.  41.         (e)  2  Stra.  1156. 
If)  The  King  v.  St.  Paul,  Deptford,  13  East,  R.  320. 
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and  held;  on  that  account,  a  tenement  of  the  value  of  ten 
pounds,  to  be  let  by  the  year,  (g) 

The  same  effect  followed  when  the  agreement  was  to 
take  a  piece  of  land  by  the  year,  not  then  of  the  value  of 
ten  pounds,  but  on  condition  that  it  should  be  made  so 
before  the  time  of  entry,  which  was  done,  and  at  the  time 
of  entering  it  was  worth  the  ten  pounds  per  annum. 
Held,  that  the  value  bore  reference  to  the  period  when 
the  person  began  to  be  in  the  capacity  of  occupant.  (A) 

If  a  tenement  be  occupied  by  several  persons  as  part-  Sererai  occu- 
ners,  and  each  of  them  have  an  interest  in  it  to  the  value  ,,ier8  J°'mt,y- 
of  ten  pounds  a  year,  although  it  be  rented  in  the  name  of 
one  of  them  only,  they  will  all  gain  a  settlement  by  re- 
siding thereon  forty  days,  (i) 

The  tenant  need  not  occupy  the  whole  tenement  him*-  Part  under  let. 
self,  but  he  may  under-let  the  same,  or  any  part  thereof, 
to  another,  if  he  think  proper,  and  this  will  not  prevent 
his  gaining  a  settlement  (j) 

If  a  person  residing  on  a  tenement  of  ten  pounds  a  year  Forcibly  pre. 
be  forcibly  prevented  from  residing  thereon  for  forty  days,  rentetl !rom 
the  Court  will  not  decide  that  he  gained  a  settlement  in  occuiiy,l,s* 
the  parish,  unless  the  order  of  sessions  state,  in  express 
terms,  that  it  was  done  with  the  fraudulent  intent  01  pre- 
venting his  gaining  such  settlement ;  for  the  Court  cannot 
infer  fraud  ;  it  must  be  expressly  stated,  (k) 

Thus,  where  a  pauper  took  a  tenement  of  ten  pounds 
per  annum  in  a  parish,  and  after  living  in  it  with  his  family 
for  five  days,  was  arrested  and  sent  to  prison  in  another 
parish,  his  wife  and  children  continuing  to  live  in  the 
first-mentioned  parish  for  seven  weeks  longer,  it  was  held 
that  no  settlement  was  gained  in  the  first  parish,  either 
by  the  husband  or  wife  (/)  Now,  by  a  recent  statute  it  is 
enacted,  (m)  that  no  person  shall  be  deemed  to  have 
gained  a  settlement  by  reason  of  any  residence,  while  he, 
or  she,  shall  be  detained  as  a  prisoner  by  any  civil  process, 
or  for  any  contempt  whatever;  and  by  the  same  statute 
it  is  provided,  that  no  person  shall  gain  a  settlement  by 
reason  of  any  residence  provided  by  a  charitable  institu- 
tion, while  such  person  is  supported  from  its  funds. 

But  in  order  to  gain  a  settlement  by  forty  days'  resi-  Must  b«  relation 
dence  on  a  tenement  of  the  yearly  value  of  ten  pounds, oflandlordlind 


tenant. 


(g)  The  King  v.  Ringwood,  1  M.  and  S.  381. 

(A)    The  King  v.  Cramore,  2  M.  and  S.  132. 

(t)     The  King  v.  Seamer,  6  T.  R.  554.  (j)  Burr.  S.  C.  571. 

(k)    The  King  v.  Llanbedergach,  7  T.  R.  105. 

(0     The  King  v.  St.  George  the  Martyr,  Southwark,  7  T.  R.  4G6. 

(m)  54  Geo,  3.  c.  170. 
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the  party  must  have  stood  in  the  relation  of  a  tenant 
to  the  premises  for  the  whole  time  under  one  title; 
for,  as  was  observed  by  Lord  Kenyon,  C.  J.  in  one 
case,  "  If  a  mere  residence  for  forty  days  irremoveable 
were  sufficient  to  give  a  settlement,  every  lodger,  and 
every  servant,  residing  for  that  length  of  time  would  then 
acquire  a  settlement ; — but  in  order  to  gain  a  settlement 
by  residing  on  a  tenement  of  the  yearly  value  of  ten 
pounds,  the  party  must  stand  in  the  relation  of  tenant  to 
the  property  for  forty  days."(w) 

Of  the  taw  as  altered  by  59  Geo*  3.  c.  50.  and  6  Geo.  4. 
c.  57. — In  consequence  of  the  extent  of  litigation  opened  by 
the  law  affecting  settlements  by  renting  a  tenement,  the 
Provisions  of  59  59  Geo.  3.  c.  50.  was  passed,  which  enacts,  "That  no 
Gco.a.c  50.  person  shall  acquire  a  settlement  in  any  parish  or  town- 
ship maintaining  its  own  poor  in  England,  by  or  by  reason 
of  his  or  her  dwelling  for  forty  days  in  any  tenement 
rented  by  such  person,  unless  such  tenement  snail  consist 
of  a  house  or  building  within  such  parish  or  township, 
being  a  separate  and  distinct  dwelling-house  or  building, 
or  of  land  within  such  parish  or  township,  or  of  both, 
bond  fide  hired  by  such  person  at  and  for  the  sum  of 
ten  pounds  a  year  at  the  least,  for  the  term  of  one 
whole  year ;  nor  unless  such  house  or  building  shall  be 
held,  and  such  land  occupied,  and  the  rent  for  the  same 
actually  paid  for  the  term  of  one  whole  year  at  the  least  by 
the  person  hiring  the  same  ;  nor  unless  the  whole  of  such 
land  shall  be  situate  within  the  same  parish  or  township 
wherein  the  person  hiring  such  land  shall  dwell  and 
inhabit."  Under  this  act  doubts  arose  whether  the  taking 
of  different  tenements  in  the  same  parish  at  different  times 
would  not  still  confer  a  settlement;  and  also  how  the 
words  held  and  occupied,  applied  to  houses  and  lands 
respectively,  were  to  be  construed  ;  and  whether  the  act 
Provisions  of  6  dispensed  with  proof  of  the  annual  value.  To  put  an  end 
Geo.  4.  c.  67.  t0  these  questions  for  the  future,  the  6  Geo.  4.  c.  57. 
after  repealing  the  59  Geo.  3.  c.  50.  substituted  the  fol- 
lowing provision  in  its  room; — "That  no  person  shall 
acquire  a  settlement  in  any  parish  or  township  maintaining 
its  own  poor,  by  or  by  reason  of  settling  upon  renting,  or 
paying  parochial  rates  for  any  tenement  not  being  his  or 
her  own  property ;  unless  such  tenement  shall  consist  of 
a  separate  and  distinct  dwelling-house  or  building,  or  of 
land,  or  of  both  bond  fide,  rented  by  such  person  in  such 
parish  or  township,  at  and  for  the  sum  or  ten  pounds  a 

(n)  The  King  v.  Lynn,  5  T.  R.  664. 
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year  at  the  least  for  the  term  of  one  whole  year ;  nor 
unless  such  house,  or  building,  or  land,  shall  be  occupied 
under  such  yearly  hiring,  and  the  rent  for  the  same  to 
the  amount  of  ten  pounds,  actually  paid  for  the  term  of  one 
whole  year  at  the  least ;  provided  always  that  it  shall  not 
be  necessary  to  prove  the  actual  value  of  such  tenement." 

It  is  remarkable  that  in  one  respect  the   statute  of  Construction  of 
6  Geo.  4.   repealing  the  59  Geo.  3.  removes  one  of  the  6  Geo.4.c  57 
restrictions  imposed  by  the  former  act,  viz.  that  the  rent 
should  be  paid  oy  the  tenant ;  for,  under  the  last  act,  rent 

Said  by  any  one  will  suffice.  Thus  where  a  pauper 
ona  fide  hired  a  house  and  garden  for  a  year,  ana  occu- 
pied it  for  a  year  subsequent  to  the  6  Geo.  4.  and  the 
whole  rent  was  paid  to  the  landlord,  but  not  by  the  tenant, 
it  was  holden  that  he  gained  a  settlement  which  he 
could  not  have  gained  under  the  act  of  the  last  reign.  (0) 
But  under  neither  act  would  a  settlement  be  gained 
by  a  widow  whose  husband  hired  a  tenement  at  a  sum 
exceeding  ten  pounds  for  a  year,  but  died  before  the 
expiration  of  the  year,  the  rent  being  after  his  death 
satisfied  by  a  distress  ;  for  there  was  neither  any  payment 
of  rent  by  the  party  hiring  the  tenement,  as  required  by 
59  Geo.  3.  nor  any  payment  of  a  whole  year's  rent,  by 
6  Geo.  4 ;  and  as  the  husband  acquired  no  settlement  by 
this  renting  in  his  life  time,  he  could  communicate  none  to 
his  family,  (p)  Since  the  6  Geo.  4.  no  settlement  is  gained 
by  renting  a  tenement,  whatever  may  be  the  amount  of 
the  rent,  unless  one  entire  year's  rent  is  actually  paid,  (q) 
A  taking  of  a  house  at  a  yearly  rent,  payable  quarterly, 
although  the  tenancy  is  determinable  at  any  three  months' 
notice,  by  either  party,  is  a  renting  for  a  year  under  6  Geo. 
4  ;  and  if  the  premises  are  held  for  a  year,  and  the  rent  paid, 
entitles  the  tenant  to  a  settlement,  (r)  Neither  of  these 
acts  require,  that  the  tenant  occupying  a  tenement  at  the 
rent  and  for  the  term  they  specify,  shall  personally  reside 
upon  any  part  of  it.  (5) 

§  8.  OF  SETTLEMENT  BY  PAYMENT  OF  PAROCHIAL 

TAXES. 

The  history  of  settlement  by  payment  of  parochial  taxes  History  of  set- 
is  rather  curious.     It  was  originally  created  by  3  W.  and  ,,em«,lJby  P»r 
M.  c.  1 1 .  s.  6.  which  enacted,  that  if  any  person  who  shall  JJiai  taxes'0" 


(o)  The  King  v.  Hibworth  Harcourt,  7  B.  and  C.  790. 
[p)  The- King  v.  Carshalton,  7  B.  and  C.  96. 

qS  The  King  v.  Ramsgate,  6  B.  and  C.  712. 

r)  The  King  v.  Herstmonceaux,  7B.  and  C.  551. 
\s)  The  Kingv.  Kenartiington,  6  B.  and  12.  70. 
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come  to  inhabit  in  any  parish  shall  be  charged,  and  pay 
his  share  towards  the  public  taxes  or  levies  of  the  parish, 
he  shall  be  adjudged  and  deemed  to  have  a  legal  settle- 
ment. Under  this  act  a  person  acquired  a  settlement 
by  being  rated,  and  paying  to  any  parochial  tax  for 
whatever  cause ;  as  the  land  tax ;  (0  or  the  poor  rate ;  for  a 
tenement,  however  small  its  value,  (u)  By  35 Geo. 3.  c.  101. 
this  kind  of  settlement  was  limited  to  payments  in  respect 
of  tenements  of  the  yearly  value  of  ten  pounds,  wnich 
incidentally  had  the  effect  of  abolishing  this  as  a  distinct 
head  of  settlement ;  because  it  made,  as  a  condition  of 
obtaining  such  settlement,  that  which  gave  a  settlement 
distinctly  and  of  itself;  and,  therefore,  removals  on  this 
ground  fell  into  disuse.  But  when  the  59  Geo.  3.  restricted 
the  right  of  obtaining  a  settlement  by  renting  a  tenement 
by  its  special  requisitions,  resort  was  again  had  to  the 
settlement  by  paying  taxes ;  because  it  would  often  hap- 
pen that  a  party  had  paid  a  rate  or  a  tax  in  respect  of  a 
tenement  of  the  yearly  value  of  ten  pounds,  though  be  had 
neither  hired  it  for  a  year,  nor  held  it  for  a  year,  nor 
paid  the  rent  for  a  year;  and  in  this  case,  though  he 
would  gain  no  settlement  by  renting  the  tenement,  he 
would  still  gain  a  settlement  by  sharing  in  parochial  bur- 
thens. This  circumstance,  which  had  not  been  foreseen, 
caused  the  act,  intended  to  close  one  avenue  of  litigation, 
to  open  another  scarcely  less  fruitful.  But  now,  by  the 
6  Geo.  4.  c.  50.  the  settlement  by  payment  of  rates  is 
again  restricted  to  the  conditions  of  settlement  by  renting 
a  tenement ;  and  therefore  it  would  seem  that,  except  as 
to  cases  referable  to  transactions  between  the  act  of  the 
last  reign  and  that  of  the  present,  this  kind  of  settlement 
is  once  more  done  away. 

§9.    OF   SETTLEMENT    BY    SERVING    AN    OFFICE. 

Provisions  of  Settlement  by  serving  an  office  depends  on  3  and  4  W. 

M*"?  n^'."d  and  M-  c*  ]  L  s:  6-  w!li<P1  enacts>  "  That  if  any  person  who 
shall  come  to  inhabit  in  any  parish,  shall,  for  himself  or 

on  his  own  account,  execute  any  public  annual  office  or 
charge  in  the  said  parish  during  one  whole  year,  he  shall 
be  adjudged  and  deemed  to  have  a  legal  settlement  in  the 
same;"  and  by  9  and  10  W.  3.  c.  11.  the  service  of  such 
office  by  a  party  legally  placed  therein,  will  acquire  a  set- 
tlement even  thougn  he  be  residing  under  a  certificate. 

(t)  The  King  v.  Chidinford,  Burr.  S.  C.  415 ;    the  King  v.  Oak- 
hampton,  Burr.  S.  C.  5. 

(«)  St.  Mary-le-Moor  v.  Hcavytrce,  'iSalk.  478. 


SETTLEMENT    BY    OFFICE.  52& 

The  offices  which  confer  a  settlement  under  these  acts  offices  confer- 
must  be  public,  but  they  need  not  be  parochial.  The  follow*  ring  settlement, 
ing  have  been  holden  to  answer  the  description  of"  public 
annual  offices ;"  the  offices  of  sexton ;  (y)  parish  clerk ;  (w) 
churchwarden  ;  (x)  warden  for  the  Borough ;  (y)  tithing* 
man  ;  (*)  borsholder ;  (a)  collector  of  the  land-tax  ;  (6) 
collector  of  duties  on  births  and  burials,  created  by  6  and 
7  W.  3.  c.  6 ;  (c)  ale  taster  of  a  borough ;  (d)  hog-ringer  of  a 
parish,  receiving  his  appointment  from  the  parish,  and  not 
from  individuals ;  (e)  constable  elected  for  the  year, 
whether  for  a  parish  or  to  superintend  the  police  of  a 
borough,  and  whether  he  serve  personally,  or  by  de- 
puty ;  (f)  and  the  street-driver  of  a  borough,  chosen  by 
the  court  leet  of  the  manor,  (g)  In  these  instances,  where 
the  office  is  for  the  public  benefit,  the  mode  of  appoint- 
ment is  immaterial,  nor  is  it  important  whether  it  be  filled 
up  on  the  nomination  of  the  parishioners,  or  of  an  indivi- 
dual. (A)  The  office  must  be  annual;  that  is,  the  officer 
must  be  bound  to  serve  for  a  year  at  least ;  but  a  freehold 
office  for  life,  as  that  of  sexton,  is  within  the  statute,  (t ) 

But  where  the  office,  however  notorious,  arises  out  of 
private  contract,  the  service  gains  no  settlement.  Thus 
no  settlement  is  gained  by  the  governor  of  a  warehouse 
appointed  by  virtue  of  9  Geo.  1.  c.  7.  s.  4.  at  an  annual 
salary ;  (j)  by  the  curate  of  a  sequestrated  living,  when  the 
sequestration  might  be  determined  at  any  time  ;  (ft)  by  the 
deputy  of  a  constable  performing  the  duties  for  him ;  (/) 
or  by  the  schoolmaster  of  an  endowed  school,  paid  by  the 
vicar  ;  (m)  for  these  are  employments,  not  offices. 

To  enable  a  party  to  gain  a  settlement  by  serving  an 


v)  The  Kingv.  Liverpool,  3  T.  R.  118. 

w)  Gatten  v.  Milwich,  2  Salk.  536. 

[x)  St.  Maurice  v.  St.  Mary  Calendar,  2  Const.  158,  pi.  103. 
(y)  St.  Mary  v.  St.  Lawrence,  Reading,  10  Mod.  13. 
(z)  Holy  Trinity  v.  Garsington,  Sett,  and  Rem.  72. 
fa)  Wingham  v.  Sellinge,  2  Stra.  1299. 

*A)  The  King  v.  Hammond,  2  Bott.  156,  pi.  199. 
[c)  Bisbam  v.  Cook,  2  Bott.  156,  pi.  200. 

d)  The  King  v.  Bow,  8T.  R,  445. 
ie)  The  King  v.  Winchelsea,  4  T.  R.  807. 
If)  The  Kingv.  Hope  Mansell,  Cald.252. 
(g)  The  Kingv.  Yalding,  3  D.  and  R.  352. 

(h)  Gatten  v.  Milwich,  2  Salk.  536,  as  to  a  clerk  appointed  by  th« 
incumbent, 
(t)  The  King  v.  Liverpool,  3  T.  R.  118. 
(/)  The  King  v.  Mersham,  7  East,  R.  167. 
(k)  Helsington  v.  Over,  Burr.  S.  C.  746. 
It)    The  King  v.  Winterbourne,  Burr.  S.  C.  520. 
(m)  1  Wils.  87. 
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office,  the  office  must  exist  in  the  parish  where  he  lives ; 
but  it  may  extend  beyond  it ;  (n)  and  need  not  extend 
over  the  whole  of  it.  (o)  And  even  a  certificated  man, 
elected  one  of  the  constables  for  a  city  consisting  of 
several  parishes,  and  legally  placed  in  the  office,  gains  a 
settlement  in  that  parish  of  the  city  where  he  resides,  (p) 
Legal  appoint-  According  to  the  terms  of  3  and  4  W.  3.  c.  11.  in  order 
ment  necessary    to  enable  a  party  who  is  certificated  from  another  parish 

of  a^tue'mmt*  to  S*m  a  settlement>  >t  must  appear  that  he  was  legally 
by  a  certificated  placed  in  his  office.  Where,  therefore,  a  certificated  man 
man.  had  served  as  a  borsholder  for  a  year,  but  there  was  no 

evidence  of  his  election  or  admission  to  office,  or  swearing 
to  discharge  its  duties,  he  gained  no  settlement,  (q)  And 
where  it  was  the  custom  for  the  constable  to  be  presented 
by  the  leet  jury,  and  they  having  presented  one  man,  he 
procured  another,  residing  under  a  certificate,  to  take  the 
office,  and  he  was  accepted  and  sworn,  but  never  present- 
ed, as  constable  in  his  own  right,  according  to  the  custom, 
it  was  held  in  the  case  of  the  King  v.  All-Cannings,  Burr. 
S.  C.  634.  that  he  gained  no  settlement. 

§  10.    OF    SETTLEMENT    BY    ESTATE. 

A  person  who  enjoyed  an  estate  of  whatever  value,  and 
resided  in  the  parish  where  it  was  situate  forty  days, 
whether  he  derived  the  estate  by  descent  or  by  purchase, 
before  the  9  Geo.  I.e.  7.  gained  a  settlement  in  that 
parish,  and  this  even  if  he  were  certificated  from  another 
parish.  But  the  9  Geo.  1.  c.  7.  enacts,  "That  no  person 
shall  be  deemed  to  acquire  any  settlement  in  any  parish  or 
place,  by  virtue  of  any  purchase  of  any  estate  or  interest 
in  such  parish  or  place,  whereof  the  consideration  for  such 

Sturchase  doth  not  amount  to  the  sum  of  301.  bondjide  paid, 
or  any  longer  time  than  such  person  shall  inhabit  in  such 
estate ;  and  shall  then  be  liable  to  be  removed  to  such  parish 
or  place  where  such  person  was  last  legally  settled  before 
the  said  purchase  and  inhabiting  therein."  This  act,  there- 
before,  confines  the  acquisition  of  a  permanent  settlement 
by  estates  purchased  to  estates  for  which  30/.  have  been  paid 
by  the  purchaser ;  but  it  leaves  settlement  by  estates  not 
purchased  as  it  was  before  it  was  passed.  In  all  cases, 
therefore,  the  question  is,  what  kind  of  estate  confers  a 
settlement?  If  it  be  suggested  that  the  consideration- 
money  was  under  30/.  two  further  questions  may  arise ; — 

(n)  St.  Mary  v.  St.  Lawrence,  Reading,  10  Mod.  13. 

f  o)  Fittleworth  v.  Pulborough,  2  Bott.  167,  pi.  213. 

\p)  The  King  v.  St.  Mary,  Calendar,  in  Winchester,  Burr.  S.  C.  27. 

{q)  Wingham  v.  Sellinge,  Burr.  S.  C.  223. 
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first,  is  the  estate  within  the  restriction  of  the  statute  as 
acquired  by  purchase?  second,  if  it  is,  was  the  consider* 
ation  for  the  purchase  of  the  amount  contemplated  by  the 
statute?  A  further  question  may  also  arise,  whether, 
although  no  permanent  settlement  is  acquired  by  an  estate, 
the  party  may  not  be  so  connected  with  it,  as  to  be  irre- 
movable during  posession. 

1.  What  estate  will  confer  a  settlement. — The  estate  must  Estate  which 
be  an  interest  issuing  out  of  the  realty  ;  and  therefore  an  JJenlc7,J,fera,et" 
annuity  charged  on  personalty  confers  no  settlement,  (r) 
So  where  the  freemen  of  a  borough,  acquiring  their  free- 
dom by  descent,  had  an  exclusive  right  of  pasturage  over 
a  moor  of  great  value,  with  important  privileges  of  cutting 
turf;  the  Court  held  that  a  freeman  had  not,  by  such  right, 
any  estate  which  rendered  him  irremovable,  but  a  mere 
inalienable  privilege,  which  would  not  suffice,  (s)     But 
the  nature  of  the  tenure  is  immaterial ;  nor  is  the  duration 
of  the  estate  material,  provided  it  is  of  sufficient  perma- 
nency to  ensure  to  the  party  a  right  to  remain  for  forty 
days.    Thus  it  may  be  a  freehold  estate  in  fee ;  (t)  or  for 
life ;  (u)  or  a  leasehold  interest  determinable  on  lives ;  (v) 
or  for  term  of  years ;  (w)  but  not  a  mere  tenancy  at  will,  (x) 
It  is  not  necessary  that  strict  proof  of  an  indefeasible  title 
shall  be  given ;  for  if  the  party  has  had  twenty  years'  peace- 
able possession,  or  even  rather  less,  unaccompanied  by 
any  acknowledgment,  the  possession  is  a  sufficient  title, 
even  if  it  had  its  origin  in  wrong,  (y)  Thus,  where  a  cottage 
was  built  on  the   waste   thirty  years  before,  and   had 
descended  to  the  daughter,  the  lord  making  no  claim,  it 
was  holden  there  was  sufficient  title. (s)    Thus,  although  a 
person  originally  entering  on  leasehold  property  as  admi- 
nistrator gains  no  title  before  an  actual  grant   of  ad- 
ministration, yet,  after  a  long  undisturbed  possession,  the 
Court  will  presume  such  grant,  (a)    Thus,  where  a  party 
or  his  son  has  resided  for  nearly  twenty  years  on  an  estate 
as  given  by  a  relative,  although  there  be  no  proof  of  any 
conveyance,  yet  a  settlement  will  be  gained,  as  "  the  strict 
rules  on  the  trials  of  ejectments  ought  not  to  be  applied  to 

V)   The  King  v.  Pomroy,  Burr.  S.  C.  762. 
\s)   The  King  v.  Warkworth,  1  M.  and  S.  473. 
[t)   The  King  v.  Great  Farringdon,  6  T.  R.  520. 
u)  The  King  v.  Shenston,  Burr.  S.  C.  468. 
\v)   The  King  v.  Marwood,  Burr.  S.  C.  468. 
w)  Murphy  v.  Grandborough,  1  Stra.  97. 
k  '   The  King  v.  Widworthy,  Burr.  S.  C.  109. 

The  King  v.  Butterton,  6  T.  R.  554. 

Ashbrittle  v.  Wyley,  1  Stra.  608> 
»  Burr.  S.  C.  444. 
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settlement  cases;"  and  under  such  circumstances  a  con- 
veyance, if  necessary,  might  be  presumed .(6)     The  follow- 
ing; cases  further  illustrate  this  principle. 
Much  to  be  in-       The  grandfather  of  a  pauper  had  given  to  his  father  (but 

llToritfMtidif. li  di(1  not  aPPear  m  w"at  manner,)  thirty  years  ago,  a 
accompanied  by'  piece  of  land,  on  which  he  built  a  house,  and  lived  in  it 
long  possession,  several  years  with  his  family,  of  which  the  pauper  was  one, 
and  then  removed  into  a  third  parish  with  nis  said  family, 
lived  there  some  years,  and  let  to  a  tenant  the  aforesaid 
house  which  he  had  built.  Ten  years  ago  he  returned  to 
his  said  house,  and  has  resided  in  it  ever  since,  never 
having  paid  any  rent  or  acknowledgment  for  it.      The 

Eauper  was  part  of  his  father's  family  at  the  time  the 
ouse  was  built,  and  continued  so  for  fifteen  years  after- 
ward, when  he  married,  left  his  father's  family,  and  never 
returned.  From  this  succession  of  occurrences  it  appears 
that  the  pauper  was  emancipated  before  his  father  had 
obtained  a  perfect  title  from  a  possession  of  the  house  in 
question  for  twenty  years ;  and  it  was  therefore  contended, 
that  here  was  a  mere  naked  possession,  but  no  title ;  that, 
till  the  period  of  twenty  years,  he  was  not  irremovable 
from  it,  and  had  not  acquired  a  settlement  by  his  residence 
it ;  so  thought  the  justices  in  session.  But  the  Court  of 
King's  Bench  said,  "  he  was  in  for  fifteen  years  under 
some  title  or  other,  and  has  continued  in  possession  for 
fifteen  years  more,  and  up  to  the  present  time  ;  therefore, 
it  must  be  inferred  that  the  father  had  a  title  at  the 
former  period,  by  the  gift  of  his  grandfather."  (c) 
Possession  and        So,  where  one  J.F.  being  seized  in  fee  of  a  cottage, 

^fbe7forUmore  deinised  the  same   to  *«  overseers  of  the  poor  of  the 

than  forty  days   parish  (for  the  legal  consideration  of  5s.  and  the  moral  one 

under  a  claim     of  having  received  great  assistance  from  them,)  for  one 

fraud  or^con-0*  t^0U8an"  years,  receiving  a  pepper  corn  rent,  and,  with 

sciousoess  of      some  intervals  of  absence,  continued  to  reside  in  it  till 

wrong.  his  death.     A  short  time  before  his  death,  with  the  con* 

sent  of  the  overseers,  his  daughter  came  to  take  care  of 

him  (he  having  become  very  ill  and  infirm),  and  resided 

with  him  till  his  death,  and  continued  there  afterwards, 

and  in  about  six  weeks  was  found  there  by  her  husband, 

who  laid  claim  to  the  cottage  in  the  right  of  his  wife,  who 

was  heir  at  law  of  the  pauper  deceased.    The  overseers 

having  mislaid  the  deed  of  conveyance  to  them,  took  no 

steps  to  dispossess  the  paupers  till   it  was   found   some 

years   after.    The  case  was  argued  at  length,  and  the 


(3 


The  King  v.  Butterton,  6  T.  R.  554. 
The  King  v.  Calow,  3  M.  and  S.  S3. 
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Court  took  time  to  consider  it;  but  the  single  question, 
on  which  the  order  of  session  was  ultimately  quasned,  was 
the  residence  of  more  than  forty  days  on  the  premises 
under  a  claim  of  some  title,  and  without  fraud.  Bayley,  J. 
in  delivering  the  opinion  of  the  Court,  said,  "  for  any 
thing  that  appears  to  the  contrary,  the  husband  of  the 
pauper  believed  he  had  some  right  in  the  premises,  and 
the  parish  officers,  who  alone  could  gainsay  that  right, 
took  no  steps  to  oppose  his  occupation,  but  acquiesced 
(from  whatever  cause  matters  not)  for  some  years.  This 
is  no  case  of  fraud,  nor  has  any  been  found,  and  no 
measures  having  been  taken  by  those  who  had  the  power 
to  displace  him  before  the  expiration  of  forty  days'  resi- 
dence, we  are  of  opinion  that  an  undisturbed  residence  on 
property,  which  the  pauper  claimed  as  his  right,  without 
any  consciousness  of  wrong,  conferred  a  settlement."  (d) 

An  equitable  estate  is  sufficient  to  confer  a  settlement ; 
so  that  a  settlement  may  be  acquired  by  the  mortgagor, 
who  has  only  the  equity  of  redemption,  (e)  And  where  a 
father  devised  an  estate  to  a  trustee,  "  in  trust  to  let  the 
same  during  his  daughter's  life,"  and,  on  his  death,  the 
daughter,  who  had  lived  with  him,  continued  to  reside  on 
the  premises,  without  interference  from  the  trustee,  for 
more  than  forty  days,  it  was  holden  that  she  acquired  a 
settlement ;  (f )  Lord  Ellenborough  observing, "  that  this 
species  of  settlement  did  not  depend  on  any  positive 
enactment  of  statute,  but  on  an  excepted  case,  standing 
upon  the  rule  that  no  person  shall  be  removable  from  his 
own ;  in  .this  case  the  pauper  did  not  reside  in  the  ca- 
pacity of  tenant,  but  under  a  claim  of  title,  which,  whe- 
ther legal  or  equitable,  conferred  a  settlement." 

As  to  the  parties  who  may  acquire  this  settlement  by 
residing  forty  days  in  the  parish  where  they  occupy  an 
estate,  it  has  been  holden  that  an  executor,  even  before 
probate  ;  (g)  a  widow  to  whom  dower  has  been  assigned, 
but  not  previously ;  (h)  a  trustee  in  whom  estates  are 
vested,  even  for  the  purposes  of  sale;(t)  the  husband 
of  an  administratrix;  (j)  the  husband  of  a  par- 
cener; (A)  the  husband   of  a  wife,  whose  estate  is  vested 

rd)  The  King  v.  Staplegrove,  2  B.  and  A.  527. 

>)   Per  Ld.  Mansfield,  the  King  v.  St.  Michael's,  Bath,  Cald.  110, 

If)  The  King  v.  Holm,  16  East,  R.  127. 

(g)  The  King  v.  Stone,  6  T.  R.  29*. 

(k)  The  King  v.  North  Weald  Bassett,  2  B.  and  C.  724. 

(t)    The  King  v.  Natland,  Burr.  S.  C.  793. 

(j)  Mursley  v.  Grandborough,  1  Stra.  97. 

(Ar)  The  King  v.  Dastone,  1  East,  R.  29(5. 
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in  trustees  for  her  separate  use ;  (I)  a   schoolmaster  ap- 
pointed by  trustees,  and  residing  in  the  school-house  as 
part  of  the  benefits  of  his  office ;  (m)  may  severally  ac- 
quire settlements  without  regard  to  the  value  of  the  estate 
which  has  devolved  upon  them. 
A  were  pernio-       But  a  settlement  will  not  be  acquired  by  any  length  of 
•iye  omP**'1  occupation  which  is  merely  permisssive.    Thus,  where  a 
wlH  DOt         '  party  erected  a  cottage  by  the  license  of  the  lord  of  the 
manor,  and  enclosed  a  garden  from  the  waste,  rendering 
an  annual  rent  of  10*.  6d.  as  a  quit-rent,  and  resided  upon 
the  premises  for  a  year  and  a  half,  and  the  entry  of  the 
license  on  the  court  rolls  was  the  only  evidence  of  title, 
this  possession  was  held  to  confer  no  settlement,  though 
it  was  contended  that,  even  if  this  was  a  mere  license,  it 
was  executed,  and  that  equity  would  not  allow  the  lord  to 
disturb  the  tenant ;  for,  as  Lord  Ellenborough  observed, 
"  a  license  is  not  a  grant ;  but  may  be  recalled  imme- 
diately ;  and  so  might  this  be  the  day  after  it  was  granted. 
It  is  a  mere  personal  license ;  the  pauper  never  had  a  more 
perfect  estate  than  the  license  gave  him,  a  mere  permission 
to  occupy."  (w) 
Party  attainted        Where,  after  the  attainder  of  a  party,  and  his  discharge 
"ui ^Tb^     fr°m  imprisonment  under  the  sign  manual,  he  purchased 
UriogTn  an       a  copyhold,  and  lived  upon  it  for  several  years,  the  Court 
estate  without     refused  to  inquire  into  his  capacity  to  nold  it,  and  said 
disturbance  from  that,  whether  the  crown  could  have  impeached  his  title 
or  not,  he  acquired  a  settlement  by  residing  on  it  forty 
days  without  impeachment,  and  communicated  that  set- 
tlement to  his  child,  (o) 

2.  What  estate  is  within  the  restriction  of  the  9  Geo.  1.  as 
being  acquired  by  purchase. — The  term  "purchase"  in  the 
statute  is  not  to  be  taken  in  its  legal  acceptation,  but  in  its 
popular  sense ;  and  therefore  it  does  not  extend  to  devises 
or  gifts,  or  other  methods  of  acquisition,  but  is  confined 
to  the  particular  case  of  a  pecuniary  purchase,  (p)  Thus, 
conveyances  to  relatives  in  consideration  of  natural  love 
and  affection,  (q)  or  a  mixed  consideration  of  natural  af- 
fection and  of  an  inadequate  sum  of  money,  (r)  are  not 
within  the  statute,  and  the  parties  to  whom  the  lands  are 
conveyed  derive  settlements  from  them.     But  if  a  pecu- 

(/)   The  King  v.  Offchurch,  3  T.  R.  114. 
(m)  The  King  v.  Oversley  le  Moor,  15  East,  R.356. 
fy?i)  The  King  v.  Horndon-on-the-Hill,  4  M.  and  S.  562. 
o)  The  King  v.  Haddenham,  15  East,  R.  463. 
Ip)  2  Nolan,  74. 

(£>    The  King  v.  Marwood,  Burr.  S.  C.  386. 
(r)  The  King  v.  Ufton,  3  T.  R.  241. 
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niary  consideration,  however  small,  be  the  sole  founda- 
tion of  the  grant,  it  is  to  be  considered  as  a  purchase 
within  the  statute,  and  not  as  a  voluntary  gift.  Thus> 
where  the  lord  of  the  manor  granted  a  piece  of  the  waste 
of  the  value  of  thirty  or  forty  shillings,  "  at  a  fine  one 
shilling,  heriot  one  shilling,  quit  rent  one  shilling,"  this 
was  holden  to  be  a  purchase  within  the  statute,  although 
part  of  the  reservation  was  contingent  and  part  annual,  (s) 

It  appears  from  many  cases  that  a  husband  may  acquire 
a  settlement  by  possession  of  an  estate  in  right  or  his 
wife,  which  comes  to  him  by  marriage,  whatever  may  be 
its  value,  and  even  though  she  may  nave  purchased  it  for 
less  than  twenty  pounds,  and  consequently  could  have 
acquired  no  settlement  by  residing  on  it  herself  had  she 
remained  single.  Thus,  where  a  woman  purchased  a 
leasehold  estate  for  six  pounds,  and  afterwards  married, 
and  resided  on  it  with  her  husband  till  he  died,  it  was 
holden  that  the  husband  acquired  a  settlement,  because 
the  wife's  estate  vested  in  him  not  by  purchase  but  by 
marriage ;  and  though  she  gained  no  settlement  in  her 
own  nght,  yet  the  nusband  derived  a  settlement  by  her 
estate  devolving  on  him,  which  he  again  communicated  to 
her,  and  which  she  retained  as  his  widow,  (t)  And  in  a 
very  recent  case  it  was  decided  that  a  man  marrying  a 
woman  who  was  a  tenant  from  year  to  year  of  premises  un- 
der the  annual  value  of  ten  pounds,  and  residing  on  such 
premises  for  forty  days,  gained  a  settlement,  (u) 

3.  What,  where  the  estate  is  purchased,  is  the  construction 
as  to  the  consideration  money  requisite  ? — The  consideration 
money,  where  the  estate  is  purchased,  must,  in  fact, 
amount  to  30/. ;  but  where  the  consideration  expressed  in 
the  conveyance  was  28/.  but  30/.  was  really  paid,  the 
estate  was  holden  to  confer  a  settlement,  (v)  It  the  30/. 
be  paid  by  the  purchaser,  as  a  consideration  for  the  pur- 
chase, it  is  immaterial  how  it  is  to  be  distributed ;  and 
therefore  it  is  no  objection,  where  the  estate  is  copy- 
hold, that  part  was  applied  in  payment  of  the  fines  and 
fees  due  on  the  transfer,  (w)  out  the  sum  paid  by  the 
purchaser  of  a  copyhold  estate  to  his  own  attorney  for 
the  transfer  is  no  part  of  the  consideration  for  the  purchase 
within  the  meaning  of  the  statute,  (x) 


-*•*- 


(*)   The  King  v.  WarbUngton,  1  T.  R.  241. 
(0    The  King  v.  Ilmington,  Burr.  S.  0.  566. 
uS  The  King  v.  Ynycynhanarn,  7  B.  and  C.  $33. 


( 


The  King  v.  Scammonden,  3  T.  R.  474 
jv)  St.  Paul's,  Walden,  v.  Kempton,  Fol.  138. 
(x)  The  King  v.  Cottingham,  7  B.  and  C.  603. 
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If  the  money  be  paid  to  the  vendor,  it  is  immaterial 
whether  the  purchaser  pay  it  out  of  his  own  funds,  or  bor- 
row it  on  credit ;  (y)  or  whether  the  consideration  is  a  debt 
due  from  the  vendor ;  (z)  and  though  part  of  the  money  be 
given  to  the  vendee  by  the  parish  officers,  if  without  fraud, 
it  is  sufficient  to  satisfy  the  statute,  (a)  Nor  is  it  any  ob- 
jection that  the  vendee  mortgages  the  estate  itself  to  raise 
part  of  tlie  money  which  he  pays,  as  if  he  purchase  for 
39/.  and  borrow  30/.  on  mortgage  to  pay,  so  that  the 
full  price  is  paid  to  the  vendor,  (o) 

But  the  purchase  of  an  estate  subject  to  a  mortgage  is 
not  sufficient  for  the  purpose  of  gaining  a  settlement,  unless 
the  money  actually  paid  for  the  equity  of  redemption 
Sabteqaent  im-  amount  to  30/.  (c)     And  if  the  original  purchase  be  under 
prorcroeiiu  not  201.  no  subseqnent  improvements  will  be  sufficient  to 
10     nc       '  satisfy  the  statute   for  the  purpose  of  gaining  a  settle- 
ment, (d)     But  if  a  purchaser  for  less  than  30/.  improves 
the  estate ;  sells  it ;  and  re-purchases  it  again  for  more 
than  30/.  he  may  gain  a  settlement  under  the  latter  pur- 
chase, (e) 

A  pauper  purchased  a  messuage  for  52/.  under  an  agree- 
ment that  tne  vendors  should  allow  40/.  of  the  purchase 
money  to  remain  upon  mortgage  of  the  premises.  Hie 
mortgage  was  made,  and  only  12/.  paid  by  the  pauper  to 
the  vendor,  who  kept  the  title  deeds ;  but  the  pauper  took 
possession,  and  resided  some  years  on  the  premises.  He 
afterwards  sold  them  to  a  third  person  for  60/.  who  paid 
40/.  to  the  original  vendor,  and  tne  remaining  20/.  to  the 
pauper,  obtained  the  title  deeds  from  the  original  vendor, 
and  the  execution  of  the  pauper  to  the  conveyance ;  after 
which  period  the  pauper  did  not  reside  any  longer  on  the 
premises,  but  delivered  them  up  to  the  new  purchaser. 
The  Court  said,  "  The  40/.  paid  by  the  new  purchaser  was 
for  his  own  benefit,  not  for  that  of  the  pauper,  who  had 
in  fact  never  paid  more  than  12/. ;  never  had  any  posses- 
sion of  the  tide  deeds;  and  therefore  bad  not  made  a  pur- 
chase of  any  value,  beyond  the  sum  which  was  actually 
paid  independent  of  the  mortgage.  That,  in  all  the  other 
cases  of  mortgagors  which  had  been  decided  in  their  favour, 
if  they  had  not  actually  paid  the  whole  money  from  their 

[y)  The  King  V.  Chaffley,  6  T.  R.  755. 
[z)  The  Ring  v.  Stockland,  Burr.  &  C.  Idd. 
a)  St.  Paul's,  Weldca  v.  Kempton,  Fol.  138. 

(b)  The  Kingv.  Tedfotd,  $urr. «.  C*7, 

(c)  The  King  v.  Mattingtey,3  T.  A.  16. 

(d)  The  King  v.  Dunchurch,  Burr.  $.  C  £53. 

(e)  The  King  v.  Stansfield,  Burr.  £.  C  905. 
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own  resotaiees,  they  had  had  at  least  credit  to  borrow  it 

The  following  -case  is  peculiarly  illustrative  of  the 
principle  laid  down  in  the  foregoing  one,  and  decisive 
upon  the  subject.  J,  C.  having  acquired  a  settlement 
by  luring  and  service  in  8.  made  a  parol  agreensent  for 
the  purchase  of  a  copyhold  bouse,  and  an  acre  of  load,  in 
E.  for  150/.  He  paid  the  sum  of  S4L  on  account  of  the 
purchase-money,  the  remainder  being  to  continue  as  a  loan. 
The  pauper  took  possession  of  the  house  and  land,  and 
continued  to  reside  as  owner  for  six  months.  There  was 
no  agreement  in  writing,  nor  any  surrender  on  the  court 
rolls.  A  disagreement  arose  between  the  pauper  and  the 
vendor,  and  it  was  determined  between  them  to  rescind 
their  former  agreement,  the  pauper  restoring  the  posses* 
sion  of  the  premises,  and  receiving  back  14/.,  part  of  the 
34/.  paid,  and  the  vendor  retaining  the  other  20/.  The 
question  was,  whether  the  residence  on  the  property  for 
six  months,  under  the  foregoing  contract,  gained  a  set* 
tlement. 

It  was  strongly  contended  for  the  settlement,  thai  J.C. 
had,  at  least,  as  good  an  equitable  title  as  he  could  have  had 
by  surrender,  till  actual  admission;  that  the  contract, 
though  parol,  having  been  in  fact  performed,  was  good  by 
the  statute  of  frauds  ;  and  that  the  possession  being 
actually  transferred  in  conformity  with  it,  there  was  a  good 
equitable  tide,  and  that  no  subsequent  abandonment  de- 
feated the  rights  resulting  from  it  while  it  continued. 

The  Court  of  King's  Bench  however  admitting  that  an 
equitable  tide  would  be  amply  sufficient,  supposing  it  to 
be  a  perfect  title  of  that  kind,  said  that  here  there  was  no 
complete  title  of  any  kind.  It  was  only  an  inchoate  title, 
but  no  interest  vested.  "  Equity,"  said  one  of  the  judges, 
"  would  consider  the  vendor  as  trustee  for  the  purchaser, 
but  he  is  not  trustee  till  the  purchase  money  be  paid,  or 
at  least  tendered.  This  may  be  in  common  parlance  '  a 
purchase/  but  the  statute  requires  that  the  purchase* 
money  should  be  bona  fide  paid,"  (g) 

4.  What  parties  irremoveable  from  an  estate,  though  they 
have  not  acquired  a  settlement. — Although  the  restrictions 
which  we  have  noticed  may  prevent  a  settlement  from 
being  acquired  which  will  continue  when  the  interest  of 
the  pauper  in  the  premises  has  ceased,  and  when  he  has 
left  them,  yet  while  he  continues  on  the  estate  as  his  own 
he  will  be  irremoveable  from  it.     Thus,  a  pauper  cannot 

(/)  The  King  v.  Olney,  1  M.  and  S.  387. 

(g)  The  King  v.  Long  Bennington,  3  Pract.  Expos.  App.  482. 
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be  removed  from  an  estate  which  he  has  purchased  for  less 
than  30/. ;  though  after  he  has  sold  it  again,  his  previous 
estate  will  confer  no  settlement.  (A)  Thus,  where  a 
pauper  resided  several  years  on  a  leasehold  estate  granted 
to  him  for  three  lives,  in  consideration  of  two  guineas 
fine,  and  one  shilling  rent;  and  while  so  residing  he 
became  actually  chargeable ;  the  Court,  on  a  case  sub- 
mitted to  them  as  to  the  right  of  the  parish  officers  to 
remove  him,  said,  "  it  is  one  thing  to  say  that  a  person 
may  not  be  removed,  and  another  thing  to  say  tnat  he 
gains  a  settlement :  here  the  pauper  cannot  be  removed 
from  his  own ;  but  being  a  purchaser  under  30/.  and  the 
estate  not  devolving  on  him  by  operation  of  law,  he  gained 
no  settlement  by  forty  days  residence  on  it."(i)  Thus, 
although  as  we  nave  seen,  (j)  a  widow  does  not  gain  a 
settlement  in  her  own  right  by  residing  on  an  estate  out  of 
which  she  is  dowable  before  the  assignment  of  dower,  yet 
where  she  resides  there  with  her  children  who  are  of 
tender  years,  she  being  by  law  their  natural  guardian,  is 
not  removable  from  the  estate.  (A:)  The  following  case 
also  may  further  illustrate  this  part  of  the  subject. 

The  pauper's  husband  was  settled  at  White  Rooding, 
from  which  place  he  went  away,  and  deserted  his  wife  and 
children.— The  wife  left  White  Rooding,  and  went,  with 
her  children,  and  "  lived  forty  days  without  her  husband, 
in  a  copyhold  tenement  of  her  husband's  own,  at  Aythorp 
Rooding."  She  was  removed  from  thence  to  the  parish  of 
White  Rooding.  The  Court  were  unanimously  of  opi- 
nion, that,  "  although  the  wife  could  not  gain  a  settlement 
for  her  husband  by  residing  forty  days  upon  his  own 
estate,  yet  that  she  was  irremovable  from  the  property  of 
her  husband  ;  for  she  had  a  natural,  or  at  least  a  matri- 
monial, right,  to  go  to  her  husband's  estate ;  and  as  there 
did  not  appear  to  be  any  dissent  of  her  husband,  it  was 
rather  to  be  presumed  that  he  consented."  (/) 
Residence. '  It  remains  to  be  considered  what  residence  is  necessary  to 

a  settlement  by  estate  ? 

To  enable  a  party  to  gain  a  settlement  by  estate,  there 
must  be  a  residence  of  at  least  forty  days  in  the  parish 
where  the  estate  lies ;  (m)  but  the  residence  need  not  be 
actually  on  the  estate;  it  may  be  on  another  person's 


(h)  The  King  v.  Aythorpe  Rooding,  Burr.  S.  C.  413. 

(i)   Id.  ibid.  (j)  Ante,  p.  527. 

(Ar)  The  King  v.  Willey,  2  M.  and  S.  504. 

(/)  Burr.  S.  C.  412. 

(ro)  The  King  v.  West  Shefford,  Burr.  S.  C.  30T.' 
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estate,  or  at  an  inn.  (n)  And  the  forty  days'  residence 
need  not  be  forty  successive  days,  but  an  occasional  resi- 
dence, coupled  with  a  continuing  estate,  will  suffice  if 
there  be  forty  days'  residence'  in  the  whole,  (o)  But  the 
estate  must  be  vested  in  the  party  at  the  time  of  the 
residence ;  and  therefore,  where  a  person  entitled  to  ad- 
ministration of  the  effects  of  a  deceased  relation  resided 
on  his  leasehold  premises  for  three  years,  but  took  out 
administration  only  eighteen  days  before  removal,  it  was 
holden  that  this  grant,  though  for  some  purposes  having 
relation  to  the  death,  had  not  this  effect  in  reference  to 
settlement  before  it  was  obtained ;  and,  therefore,  no  set- 
tlement could  be  gained  under  the  grant ;  but  as  the  party 
was  entitled  as  sole  next  of  kin  to  the  entire  estate,  in 
this  instance  the  settlement  was  sustained  without  refer- 
ence to  the  grant,  (p)  On  the  other  hand,  if  an  estate 
descend  to  a  pauper,  and  he  reside  in  the  same  parish 
forty  days  afterwards,  although  he  immediately  after  the 
acquisition  contracted  to  sell  the  estate,  yet  if  the  con- 
veyance be  not  executed  till  after  the  expiration  of  the 
forty  days  during  which  he  has  resided,  he  will  gain  a 
settlement,  (q) 

All  settlements  acquired  by  estate,  whether  by  descent 
or  purchase,  are  unaffected  by  a  certificate,  and,  of  coursej 
avoid  it.  (r) 

§  11.    OF    THE    OPERATION    OF    CERTIFICATES. 

Certificates  have  fallen  much  into  disuse  since  the  Certificates. 
35  Geo.  3.  c.  101.  declared  that,  "henceforth  no  poor 
persons  should  be  removed  from  their  places  of  residence 
till  they  should  become  actually  chargeable ; "  (s)  but  as 
the  powers  to  grant  certificates,  and  their  effects  and 
consequences,  still  remain  as  they  stood  under  the  former 
statutes,  by  which  they  were  introduced  into  the  system  of 
laws  for  the  regulation  of  the  poor,  it  is  necessary  to  offer 
a  few  observations  on  such  questions  as  are  commonly 
brought  before  the  sessions  by  appeal 

The  substance  of  these  statutes  is,  that  any  poor  per-  Substance  of  the 
son  may  go  to  inhabit  in  any  other  place  than  that  in  certificate  acts, 
which  he  is  settled,  on  delivering  to  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  where  he  goes  to 


a 


The  King  v.  Nyofs,  Burr.  S.  C.  132. 

Id.  ibid.  (p)  The  King  v.  Horsley,  8  East,  R.  410. 

Y)  The  King  v.  Dustone,  1  East,  R.  296. 
V)  The  King  v.  Deddington,  2  Stra.  1193. 

(s)   8  and  9  Will.  3.  c.  30 ;  9  and  10  Will.  3.  c.  11 ;  12  Ann.  c.  18  ; 
3  Geo.  2.  c.  29. 
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inhabit,  a  certificate  under  the  hand*  and  seals  of  the 
church  wardens  and  overseers,  or  the  major  part  of  them, 
or  of  the  overseers  where  there  are  no  churchwardens, 
attested  by  two  credible  witnesses,  and  allowed  by  two 
justices  having  jurisdiction,  acknowledging  the  person  or 
persons  therein  named  to  be  legally  settled  in  the  parish 
granting  such  certificate.  But  at  least  one  of  the  wit- 
nesses, who  attest  the  certificate,  must  make  oath  before 
the  justices  allowing  it,  that  he  saw  the  churchwardens 
and  overseers,  whose  names  are  subscribed  as  allowing  it, 
actually  sign  and  seal  the  same ;  and  that  the  names  of 
the  witnesses  are  of  their  band-writing,  and  the  justices 
shall  certify  that  such  oath  was  made  before  them,  and 
such  certificate  so  allowed  shall  be  evidence  in  all  courts 
whatever. 

"  And  such  certificate  shall  only  be  discharged  by  one 
of  the  modes  hereafter  treated  of. 

"  And  no  person  so  certificated,  while  the  certificate 
shall  continue  operative,  shall  be  able  to  communicate  a 
•ettlement  to  any  apprentice,  or  servant." 
Explanation  of  On  the  specific  expressions  in  the  statute,  it  is  sufficient 
their  language.  to  notice,  that  delivery  to  the  churchwardens^  &c  must  be 
an  actual  delivery  at  the  time  the  pauper  goes  to  inhabit, 
for  otherwise  it  would  be  opening  a  door  to  innumerable 
frauds ;(/)  and  that  the  person  wishing  to  take  advantage 
of  the  certificate,  must  in  fact  reside  under  its  authority, 
to  satisfy  the  words  "  come  into  any  parish"  which  are 
those  of  the  statute  of  9  and  10  Will*3.  and  evidently  mean, 
what  is  expressed  in  the  other  statutes  on  the  same  sub- 
ject by  the  words,  *  come  into,  or,  reside  in/*  and  u  come 
to  inhabit f  or  reside;9*  and  lastly,  that  the  words  uthe  major 
part  of  the  churchwardens"  &c.  which  were  formerly  a 
subject  of  frequent  controversy,  are  now  ascertained,  by 
statute,  (w)  to  comprehend  the  case  of  "two  persons  only, 
acting,  or  purporting  to  act,  in  the  capacity  of  church- 
wardens, as  well  as  overseers  of  the  poor,"  the  same  as  if 
distinct  persons  as  churchwardens,  and  other  distinct 
persons  as  overseers  of  the  poor,  had  been  parties  to  any 
certificate.  And  by  another  act  of  a  subsequent  ses- 
sion, (v)  it  is  further  provided,  on  this  subject,  u  that  afl 
indentures  for  the  binding  of  apprentices,  and  aU  certifi- 
cates of  the  settlements  of'  poor  persons,  which  have  been 
heretofore  signed  and  executed*  or  which  shall  hereafter  be 
signed  and  executed,  by  a  pevson  or  persons,  who  at  the 


»«■»■ 
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l)   The  King  v.  Wemky,  6  Term  R.  134;  fcBott.  439. 
u)  61  Geo  3.  c.  80.  (v)  54  Geo.  3.  c.  107. 
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time  of  bis,  of  their,  signing  and  executing  suph  indenture, 
or  certificate  of  settlement,  acted  as  churchwarden  or 
churchwardens,  chapel-warden  or  chapel-wardens,  of  the 
township,  hamlet,  or  chapelry,  binding  such  poor  appren- 
tice, or  granting  such  certificate  of  settlement,  shall  be 
deemed  and  taken  to  be  as  good,  valid,  and  effectual,  as 
if  the  same  had  been  signed  and  executed  by  a  person  or 
persons  actually  sworn  into  the  office  of  churchwarden  or 
chapel-warden  of  such   township,  hamlet,  or  chapelry; 

Erovided  always,  that  such  person  or  persons  shall  have 
eeu  duly  sworn  into  the  office  of  churchwarden  of  the 
parish  wherein  the  township,  hamlet,  or  chapelry,  biuding 
such  poor  apprentice,  or  granting  such  certificate,  be 
contained,  or  into  the  office  of  churchwarden  or  chapel- 
warden  of  such  township,  hamlet,  or  chapelry ;  and  that 
all  indentures  for  the  binding  of  poor  apprentices,  and  all 
certificates  of  the  settlements  of  poor  persons,  which  shall 
have  been  heretofore  signed  and  executed,  or  which  may 
hereafter  be  signed  and  executed  by  the  overseers  of  toe 
poor  of  any  township,  hamlet,  chapelry,  or  place,  and  the 
churchwarden  or  churchwardens,  chapel-waraen  or  chapel- 
werdens,  acting  for,  or  appointed  in  respect  of,  such 
township,  hamlet,  chapelry,  or  place,  or  the  major  part 
of  them,  shall  be  deemed  and  taken  to  be  as  good,  valid, 
and  effectual,  as  if  the  said  indentures  and  certificates 
had  been  signed  and  executed  by  such'  overseers  and 
churchwardens  of  the  parish  wherein  such  township,  ham- 
let, chapelry,  or  place  is  situate,  or  the  major  part  of 
them.  Provided  always,  that  nothing  herein  contained 
shall  be  construed  to  alter,  impeach,  or  affect,  the  settle* 
ment  of  any  person,  for  whose  removal  any  order  of 
justices  shall  have  been  duly  made  before  the  passing  of 
this  act." 

Assuming,  then,  that  the  certificate  is  regular  in  point 
of  form,  and  that  all  the  steps  necessary  to  carry  it  into 
effect  have  been  complied  with,  it  remains  to  be  seen 
what  are  its  consequences  in  ordinary  cases,  and  how  it  is 
discharged. 

And  first,  of  the  immediate  operation  and  consequences 
of  granting  a  certificate. 

A  certificate  given  to  two  persons,  as  man  and  wife,  Arsons  not 
though  they  afterwards  turn  out  not  to  have  been  legally  marned* 
married,  is  good,  if  there  were  no  fraud  intended,  and  the 
parties  ignorant  of  the  irregularity,  such  facts  being  ascer- 
tained from  circumstances,  and  found  by  the  justices,  (w) 

— — ^W^»«-I^W— »»l-  -^^^— «— i — —   ■        ■     I        — — —     I     I  ■  I  .1111  — »»—  ■   ■         ^— W— »  I 

(u>)  2  Bott.  578. 
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To  whom  it  is        A  certificate  is  conclusive  between  the  parish  certifying, 
coociatife.         al)(i  the  parish  to  which  the  certificate  is  granted ;   but  as 
between  the  certifying  parish,  and  any  third  parish,  all 
matters  remain  open  to  investigation  and*  controversy ;  the 
Certificate  only  operates  to  the  security  of  the  particular 
parish  intended;  and  the  certificated  person  is  not  ex- 
cluded by  it  from  acquiring  a  settlement  in  another  parish, 
in  the  same  manner  as  if  no  certificate  existed,  (x) 
Misdirection  of       The  statute  does  not  require  any  particular  direction ; 
•  certificate.       an(j  therefore  it  is  effectual  to  its  purpose,  whether  ad- 
dressed to  any  particular  place,  or  addressed  in  general 
terms,  or  not  addressed  at  all,  provided  it  contain  an  ac- 
knowledgment of  the  settlement  of  the  persons  certified 
for.  (y)     In  the  words  of  Lord  Kenyon,  however,  as  a  cer- 
tificate is  not  a  transferable  instrument  from  one  parish  to 
another,  which  having  performed  its  duty  in  one  place, 
can  be  assigned  to  another,  (z)  for  then  it  would  operate 
as  a  license  to  vagrancy,  there  must  be  a  particular  parish 
in  contemplation  at  the  time  of  granting  it.  (a) 
Discbarge  of  a        We  come  next  to  the  consideration  of  the  means  by 
certificate.         which  a  certificate  may  be  wholly  discharged. 

They  are  various:  as,  apprenticeship,  or  hiring  and  ser- 
vice, in  any  third  parish;  (h)  an  order  of  removal  by  jus- 
tices ;  (c)  desertion  or  abandonment  of  the  certificate  by  the 
party  certified ;  (d)  the  renting  of  a  tenement  of  the  value 
of  10/.  per  annum;  the  purchase  of  an  estate  for  30/.;  and 
also  the  acquisition  of  an  estate  by  descent,  marriage,  or 
operation  or  law.  (e) 

With  respect  to  a  certificated  person  becoming  pos- 
sessed of  an  estate  by  operation  of  law,  the  general 
comprehensive  rule  is,  as  has  been  noticed  in  a  preceding 
page,  that  "  any  person  who  has  an  estate  of  freehold, 
copyhold,  or  for  years,  by  act  of  law  (as  descent,  mar- 
riage, executorship,  or  administration)  may  dwell  upon  it 
as  his  own ;  and  is  not  removeable ;  and  gains  a  settle- 
ment if  he  continue  forty  days,  though  under  10/.  per 
annum;  but  he  must  abide  forty  days  in  order  to  gain  such 
settlement"  (/) 

And  where  a  cottage  was  devised  by  will  to  a  certifi- 
cated person,  "  to  live  in  during  his  life,  it  was  held,  with 
residence,  to  discharge  the  certificate,  (g) 


k 


x)  Id.  584.  (y)  2  Stra.  1163. 

\ )  The  King  v.  Lillington,  1  East,  R.  438. 

a)  The  King  v.  Lubberham,  4  T.  R.  154. 

(A)  2  Bott.  578,  581.  (c)  2  Bott.  602.  («*)  Id.  603. 

(f )  Ante,  p.  529.  (/)  Burr.  &  C.  307.        (g)  Id.  85, 
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And  a  purchase,  which  of  itself  is  sufficient  to  gain  a 
settlement,  is  of  course  sufficient  to  discharge  a  certifi- 
cate. (A)  A  certificate  may  also  be  abandoned,  though 
the  party  do  not  any  of  the  acts  which  actually  go  to  dis- 
charge it ;  as  where  a  certificated  person  leaves  the  parish  Abandonment  of 
to  which  he  is  certificated  for  some  permanent  engagement, a  ccrtlficate- 
which  manifests  his  having  no  intention  of  returning ; 
for  then  the  certificate  is  considered  as  having  performed 
its  office,  (i)  And  such  cases  are  generally  distin- 
guishable from  those,  in  which  the  manner  of  a  person's 
departure  conveys  an  intimation  that  it  is  only  for  a  tem- 
porary purpose  ;  as  where  his  business  is  of  a  mere  occa- 
sional nature,  or  where  he  leaves  his  family  behind  him, 
as  in  his  domicile,  (j) 

If  a  certificate  be  not  either  discharged,  or  abandoned  Extends  to  poor 
by  any  of  the  modes  above  pointed  out,  its  general  opera-  anivcr8a,,y» 
tions  are  "  that  it  extends  to  poor  of  all  denominations  ; 
to  legitimate  children  born  of  certificated  persons  after 
the  granting  thereof;  to  a  second  wife  taken  after,  and  to 
her  children  born  after,  the  granting  thereof."  (k)    It  does  Children  bom 
not,  however,  extend  to  a  bastard  born  after,  except  in  the  after  srantillfr 
case  of  the  mother  being  pregnant  with  it  at  the  time  of 
granting  the  certificate,  such  certificate  referring  specially 
to  such  child,  in  ventre  sa  mere  ;  (/)  nor  to  grand-children 
(unless  specifically  under  the  protection  of,  and  part  of  the 
family  of,  the  grandfather,  or  themselves  being  individually 
named) ;  nor  to  children  grown  to  maturity,  and  eman- 
cipated, (m) 

To  expatiate  on  points  which  have  been  established  by 
a  long  succession  of  determinations,  to  be  found  in  all  the 
books  which  treat  of  the  duties  of  justices,  is  not  within 
the  design  of  this  work.  On  the  division  of  the  sub- 
ject, therefore,  especially  under  consideration,  a  very 
few  decisions,  which  relate  rather  to  considerations  arising 
out  of  certificates,  than  to  the  direct  operations  of  certi- 
ficates themselves,  or  to  the  voluntary  dereliction  of  them, 
must  conclude  this  subject. 

In  April,  1790,  M.  B.  father  of  pauper  J.  B.  being  re-  Distinction 
sident  in  Leek  Wootton,  went  from  thence  with  his  family, taken  between 
of  which  J.  B.  the  pauper,  was  one,  to  reside  with  M.  B/s  ^^^T 


(A)  Burr.  S.  C.  205.  (t)  The  King  v.  Newington,  lT.R.  354. 

(J)  The  King  v.  St.  Michael's,  Coventry,  5  T.  R.  526 ;  the  King 
r.  Ingworth,  8T.R.  339. 
(k)   Burr.  S.  C  182,  314;  2  Bott.  580,  593. 
(/)    The  King  v.  Mathon,  7  T.  R.  362  ;  Burr.  S.  C.  650, 
(m)  The  King  v.  Darlington,  4T.  R.  797, 
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cat*  mMing  father,  at  Milverton,  who  rented  a  tenement  there  at  6/.  per 
?j*r!'*imt>~  annum,  bat  of  the  value  of  10/.  per  annum,  The  old  man 
d&ogsmojmrc.  died,  leaving  a  will,  by  which  he  devised  bis  interest  in  the 
tenement  to  his  son  M.  B.  and  appointed  him  executor. 
M.  B.  remained  in  this  tenement  many  years.  In  1791, 
and  while  he  was  so  in  possession,  he  applied  to  Leek 
Wootton  for  a  certificate,  which  the  parish  officers  granted 
him,  acknowledging  himself,  his  wife,  (J.  B.  the  present 
pauper,  then  about  twelve  years  old,)  and  other  children  bg 
name.  J.  B.  continued  to  reside  with  his  father  M.  B.  at 
Milverton  on  this  tenement  five  years  after  the  death  of 
bis  grandfather,  but  never  gained  any  settlement  in  his 
own  right. 

The  question  for  the  Court  was,  whether  M.  B.  the 
father,  having  gained  a  settlement  at  Milverton  by  his  oc- 
cupation of  the  tenement  of  10/.  per  annum  value,  subse- 
quent to  being  certificated  by  Leek  Wootton,  his  son, (the 
present  pauper  J.  B.)  could  gain  a  derivative  settlement 
from  his  father,  having  been  inserted  by  name  in  the  certi- 
ficate, and  therefore  resident  under  it  suojure,  and  not  as 
part  of  his  father's  family.  All  the  preceding  cases  were 
commented  on  in  the  course  of  the  discussion.  The 
judgment  was  in  substance  as  follows. 

After  remarking  upon  some  discrepancies  among  the 
former  determinations,  Lord  EUenborough,  C.  J.,  said, 
"There  is  nothing  in  the  statute  which  requires  the  nomina- 
tion of  the  constituent  parts  of  a  family.  It  is  mere  artificial 
reasoning  which  makes  the  distinction  between  such  of  the 
children  as  are,  and  such  as  are  not,  named  in  the  certifi- 
cate, a  distinction  which  the  act  itself  does  not  make. 
Then  as  the  child,  though  named,  was  still  to  be  con- 
sidered only  as  a  constituent  part  of  the  family,  it  brings 
it  to  the  question,  '  Whether  he  was  ousted  of  his  deri- 
vative settlement  from  his  father?'  Upon  that  point  the 
language  of  Lord  Mansfield  is  founded  in  reason,  and  not 
opposed  by  the  act,  viz.  that  the  children  of  all  parents 
must  have  the  settlement  of  the  father,  until  they  acquire 
another  for  themselves.  I  think,  therefore*  the  pauper  in 
this  case  was  not  repelled  from  his  father's  settlement  by 
the  circumstance  of  having  been  named  in  the  certificate." 
Le  Blanc,  J.  "  The  cases  of  Testerton  and  Batheaston 
have  not  decided  that  the  son  coming  into  a  parish,  and 
continuing  as  part  of  his  father's  family  under  a  certifi- 
cate, is  not  capable  of  having  his  derivative  settlement 
shift  with  his  father's  settlement ;  but  only  that  the  set- 
tlement of  a  child  named  in  the  certificate,  who  had 
teased  to  be  part  of  his  father's  family,  should  not  shift 
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with  thai  of  his  fatbet.  Here  the  pauper  continued  part 
of  his  father's  family,  and  had  gamed  no  settlement  of 
his  own.  His  being  named  in  the  certificate,  therefore, 
does  not  prevent  the  shifting  of  his  settlement  with  his 
father's." 

Bayley,  J.  "  It  is  said,  indeed,  that  by  the  words  of  the 
act,  the  settlement  of  a  certificated  person  can  only  be 
acquired  in  the  certificated  parish  by  two  modes,  and  this 
is  not  one  of  them.  Bat  the  fallacy  of  that  argument  is 
this — that  the  children  do  not  come  into  the  parish  under 
the  certificate  sua  jwre>  but  only  as  part  of  the  father's 
family,  and  under  his  protection."  (») 

T.  Cass,  the  father  of  R.  Cass,  (the  pauper's  master)  Certificate  ^ 
resided  at  Brigham,  under  a  certificate  from  the  over-  acknowledging 
seers  of  Sunderland,  which  had  been  duly  delivered,  ac-  ^"u^eWidreii 
knowledging  T.  Cass  and  Jane,  his   wife,  to  be  legally  bom,  or  to  be 
settled  within  their  township,  and  that,  as  such,  "  they  born*   On*  °* 
engaged    for    themselves    and    successors,    to    receive  t^j^^a,^ 
them  the  said  T.  and  Jane  Cass,  their  child  or  children,  becomes  the 
born,  or  to  be  born,  in  their  said  township,  as  persons  hea<*  °f  •  **»- 
legally  settled,  whenever  they,  or  any  of  them,  should  ^^jj^e 
become  chargeable,  or  upon  any  other  occasion  whatever."  certracated  sa- 
lt. Cass,  the  pauper's  master,  was  born  at  the  time  of  the  ri*n-   Snch 
certificate  so  granted,  and  during  the  time  of  the  pauper's  ^J  u°»de?tho 
serving  him  was  a  married  man,  residing  with  his  family  general  w©«fe» 
in  the  township  of  Brigbam,  apart  from  his  father,  but  it  "»<*  •©  becoming 
did  not  appear  that  he  had  actually  gained  any  settlement  Jjj^^LjjJ^ 
there.     The  question  was,  whether  the  pauper  gained  a  from  tiis  father, 
settlement  in  Brigbam  by  such  service  and  residence  with  can  comnmni- 

T    CaSR  ca^e  a  ^ttlement 

Lord  Eilenborough,  C.J.  "  The  certificate  engages insnciTcerUfi-1 
to  receive  the  father  and  mother,  their  child  or  children  cated  parish, 
bom,  or  to  be  bom/'  The  overseers  might  not  know  the 
name  of  the  son,  or  whether  there  was  any,  but  it  is  plain 
they  meant  to  comprehend  the  whoie family  with  which  the 
parents  should  migrate*  The  parents  do  migrate  with  their 
aon  into  another  township,  and  there  the  son  afterwards 
separates  from  them,  and  becomes  the  head  of  a  distinct 
family,  and  so  from  that  time  was  emancipated.  Thtsi  ca&a 
comes,  within  that  of  R.  v.  Mortlake,  (6  E.  R.  397.)  which 
is  an  authority  to  shew  that  the  pauper,  by  serving  the 
son  under  these  circumstances  in  the  certified  township, 
will  thereby  gain  a  settlement  in  that  township."  Of  thia 
opinion  was  the  whole  Court,    Order  quashed*  (o) 


^^"*.^»« 


i 


n)  The  King  r.  Leek  Wootton,  16  East,  R.  118. 
o)   The  King  v  Thwaites,  1  M.  and  S,  6$9. 
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Pauper  certifi-  The  pauper's  father  resided  in  Armley,  under  a  certi- 
cated  a*  part  of  ficate  from  M orley,  acknowledging  him  by  name,  his  wife 
m*ikr*^'not  ]$  name>  an(^  three  daughters  by  their  respective*  names. 
by  name ;  put  Tne  pauper,  at  about  twelve  years  old  (his  father  being 
oat  apprentice  dead,  an<J  he  residing  with  his  mother  at  Armley  under 
in  tbe  certifying  fae  certificate,  as  part  of  his  late  father's  family)  was  bound 
W8fiitbe?8T,Dg  apprentice  by  the  overseers  of  Morley,  to  one  Lester,  of 
home  and  serv-  Morley,  till  the  age  of  twenty-one.  He  served  in  Morley 
ing  for  »even  under  the  indentures  for  seven  years,  and  then,  with  his 
retornin^and  master's  consent 9  returned  to  Armley,  where  his  mother  and 
serving  witb  bis  family  then  resided  under  the  certificate,  and  still  reside, 
roaster'*  con-  i0  serve  one  Gaunt,  in  Armley.  The  pauper  continued  in 
mainderofhis  Gaunt's  service  till  the  expiration  of  his  indentures.  He 
term  in  tbe  cer-  then  hired  himself  to  Gaunt  for  a  year,  and  served  that,  and 
tified  parish,  bat  three  other  years,  living  with  him  in  Armley  all  the  time, 
huftdh^t  and  not  w^  ^'s  mother  at  any  time  from  his  return  to 
house,  arriving  Armley,  to  serve  out  the  remainder  of  his  apprenticeship, 
at  twenty-one  This  case  had  been  amended  more  than  once,  and  as 
ana^irinffbim-  often  argued.  The  question  was,  whether  the  pauper 
self  for  a  year,  gained  a  settlement  in  Armley  by  hiring  and  service? 
and  serving  tbe  In  conformity  with  the  opinion  of  the  justices,  it  was 
Sled  paiisV*i«~  contended  that,  although  the  pauper  himself  was  not  men- 
emancipated',  tioned  by  name  in  bis  father's  certificate,  the  case  finds, 
and  gains  a  set-  that  he  was  residing  under  it  at  twelve  years  of  age :  and 
certified  mrUh1  un^ess  ^e  was  discharged  from  it,  he  could  not  gain  a 
by  such  hiring  settlement  by  hiring  and  service.  Then,  it  was  clear, 
and  service.  that  the  service  under  the  indentures  in  the  certifying  pa- 
rish, as  well  as  in  the  parish  certified,  would  not  gain  a 
settlement  in  discharge  of  such  certificate. 

Lord  Ellenborough,  C.J.  delivered  the  judgment  of  the 
Court  in  substance  thus :  "  First,  the  pauper  is  not  men- 
tioned in  the  certificate  by  name  ;  but  is  merely  compre- 
hended in  his  father's  certificate  as  a  part  of  his  family. 
Secondly,  he  never  returned  to  his  mother,  after  having 
quitted  her  house  on  going  to  serve  under  his  indentures, 
and  was  arrived  at  twenty-one  years  of  age,  when,  at  the 
expiration  of  his  apprenticeship,  he  hired  himself  for  a 
year,  and  served  that  and  others.  The  case  of  the  King 
v.  Ingworth,  is  the  nearest  of  those  cases  which  have 
been  cited  in  support  of  the  order,  but  there  is  this  dif- 
ference, that  there  the  child  when  he  hired  himself  was 
under  age.  The  King  v.  Roach,  and  the  King  v.  Cow- 
honeybourne  (10  E.  R.  89.),  are  decisive.  Although 
not  cases  respecting  a  certificate,  they  establish  a  principle 
which  shews  what  it  is  that  constitutes  a  child  a  part  of 
his  father's  family ;  and  whatever  divests  him  of  the  ca- 
pacity as  one  of  his  father's  family  in  one  case,  divests 
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him  of  the  incapacity  in  another.  We  are  of  opinion  that 
the  pauper  ceased  to  be  part  of  his  father's  family,  and  by 
hiring  and  service  gained  a  settlement  in  Armley." 

§  12.    OF    THE    OPERATION     OF     RELIEF    ON    SETTLE- 
MENT. 

Before  the  subject  of  settlement  is  closed,  it  is  neces-  Relieving,  how 
sary  to  say  a  few  words  on  a  species  of  evidence,  which  ^  *viden^  of 
has  not  unfrequently  been  adduced,  for  the  purpose  of8*   em 
raising    an    acknowledgment    of    settlement    by    infer* 
ence;   viz.  the  fact   of  a  pauper,  or   his  family,  having 
been  relieved  by  the  officers  of  a  particular  parish  while 
resident  in  it,  in  order  to  found  upon  that  fact  the  in- 
ference, that  such  relieving  was  an  acknowledgment  of 
settlement.    The  utmost,  however,  that  can  be  made  of 
such  an  occurrence  is,  that  it  may  operate  occasionally 
by  way  of  confirmation  of  other  evidence ;  for  of  itself, 
singly,  it  is  none. 

Relief,  indeed,  given  by  the  officers  of  one  parish,  to  a 
pauper  resident  in  another  parish,  makes  a  case  of  a  dif- 
ferent complexion;  for  in  such  an  instance,  it  cannot 
have  been  as  casual  poor,  that  they  relieved  him ;  and, 
therefore,  especially  where  the  relief  has  been  frequently 
or  systematically  given,  it  amounts  to  that  sort  of  admis- 
sion, which  must  be  rebutted  by  strong  evidence  of  an 
opposite  tendency,  to  overturn  the  obvious  presumption. 
In  one  case,  evidence  of  birth  was  offered  to  rebut  it,  but 
the  Court  observed,  that  birth  was,  of  all  evidence  of  set- 
tlement, the  weakest,  (q) 

There  have  been  several  cases  determined  on  the  ques- 
tion; and,  though  some  have  gone  much  further  than 
others  in  establishing  this  doctrine,  one  of  them  is  so  full 
and  decisive,  that  a  recital  of  Lord  Ellenborough's  judg- 
ment shall  conclude  the  subject.  It  was  in  a  case  of  the 
King  v.  Chatham,  and  his  lordship  said,  "  It  is  important 
on  subjects  of  this  kind  that  there  should  be  one  uniform 
rule,  so  far  as  is  consistent  with  law  ;  and  the  rule  having 
been  once  laid  down,  that  the  bare  fact  of  giving  relief  to 
a  pauper  within  the  parish  was  no  evidence  of  his  settle- 
ment there,  because  it  might  be  given  to  him  as-  casual 
poor,  it  is  proper  to  abide  by  it.  If  relief  were  offered 
in  this  manner  for  any  length  of  time,  it  might  give  occa- 
sion to  different  inferences  ;  either  that  the  party  receiving 

(p)  The  King  v.  Morley,  2  M.  and  S.  417. 

(o)  The  King  v.  Wakefield,  5  East,  R.  335;  the  King  v.  Stanley, 
15  East,  R.  351. 
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was  a  settled  inhabitant,  or  merely  that  hw  settlement 
could  not  be  known.  That  would  bring  it  to  an  alterna- 
tive case,  on  which  the  session  might  draw  their  own 
conclusion,  and  the  difficulty  would  still  exist.  Upon 
the  whole,  therefore,  it  is  the  better  rule  to  adopt,  to  say, 
that  it  does  not  amount  to  evidence  of  the  settlement 
There  would  be  great  impolicy  in  allowing  it  to  have 
weight,  for  if  parish  officers  by  giving  relief  were  to  make 
evidence  against  themselves,  as  to  the  settlement  of  the 
pauper,  they  would  perform  their  duty  to  casual  poor  with 
great  reluctance."  (r) 

§  13.    Oy    THE    TRIAL    AND    DETERMINATION    OF 
APPEALS    AGAINST    ORDERS    OF    REMOVAL. 

The  first  step  on  the  bearing  of  appeals  against  orders 
of  removal  is  proof  of  the  notice  of  appeal  by  the  appel- 
lants, unless  it  is  admitted.  The  appellants  should  then 
produce  the  original  order,  unless  it  is  already  filed ;  or, 
if  a  copy  only  has  been  served  on  them,  they  should, 
having  given  notice  to  the  respondents  to  produce  the 
original,  produce  and  prove  their  copy.  The  order  or  die 
copy  is  then  read ;  and  any  preliminary  objections  may  be 
Amendments  in  taken  to  its  form.  By  the  5  Geo.  2.  c.  15,  it  is  enacted, 
point  of  form.     «  tnat  on  ajj  appeajs  to  the  sessions  against  the  judgments 

or  orders  of  any  justices  of  the  peace,  the  sessions  shall 
cause  any  defect  of  form  that  shall  be  found  in  any  such 
judgments  or  orders  to  be  rectified  and  amended,  without 
any  costs  to  the  parties  concerned;  and,  after  such 
amendment,  shall  proceed  to  hear,  examine,  and  consider 
the  truth  and  merits  of  all  matters  concerning  such 
judgments  or  orders  ;  and  examine  proofs  relating  thereto, 
and  make  such  determinations  as  if  there  had  not  been 
any  defect  or  want  of  form."  On  this  act  it  might  have 
been  supposed  (as  observed  by  Lord  Kenyon)  "  that  if  the 
legislature  had  been  asked  what  was  their  intention  in 
passing  it,  they  would  have  said  they  meant  that,  if  upon 
inquiry  it  appeared  that  the  pauper  had  been  removed  to 
his  proper  parish,  the  sessions  should  have  power  to 
correct  all  defects  in  the  order."  But  a  more  limited 
construction  has  unfortunately  been  put  upon  the  statute ; 
and  it  has  been  holden  that  if  the  order  be  defective  on 
the  face  of  it  in  any  matter  of  substance,  as,  if  it  omit 
the  statement  that  the  removal  is  upon  the  complaint  of 
the  parish  officers ;  or  omit  the  statement  that  the  pauper 

was  actually  chargeable ;  or  omit  to  shew  the  jurisdiction 

'" '"  -  ■■'     ■ '" ■■.... — - —      ... .  

(r)  The  King  v.  Chatham,  8  East,  R.  49S. 
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of  the  removing  justices ;  the  sessions  cannot  amend,  even 
by  facts  proved  before  them,  and  the  order  must  be 
quashed,  (s)  But  the  substitution  of  the  name  of  one 
parish  for  the  other,  obviously  by  the  mistake  of  the 
clerk ;  as  where  an  order  after  an  adjudication  that  the 
settlement  was  Luggershall,  directed  the  pauper  to  be 
carried  to  Harrow,  has  been  holden  amendable  within  the 
statute ;  $nd,  therefore,  the  sessions  in  the  case  alluded 
to  amended  the  order,  and  confirmed  it  according  to  the 
obvious  intention  of  the  magistrates,  (t) 

The  appellants,  having  been  served  with  notice  to  pro-  Producing  the 
duce  the  pauper,  ought  now  to  produce  him,  or  to  shew  P30^* 
that  his  absence  is  not  occasioned  by  their  connivance  or 
default,  (u)  But  Mr.  Nolan  suggests,  that,  where  the 
evidence  of  the  pauper  is  required  to  sustain  the  order,  it 
is  safer  to  subpoena  him  as  a  witness,  (v)  Where  he  is 
not  produced,  and  the  appellants  shew  that  he  has 
absconded,  the  Court  will  respite  the  appeal  to  the  next 
sessions,  directing  the  appellants  in  the  mean  time  to 
make  diligent  search  after  him.  If  he  be  not  then  forth- 
coming, the  sessions  will  sometimes  confirm  the  order, 
considering  it  to  be  the  duty  of  the  appellants  to  bring 
him;  but  it  seems  doubtful  whether  they  ought  to  do  so, 
as  the  appellants  have  not  the  custody  of  his  person,  and 
the  respondents,  knowing  that  they  must  support  their 
order,  ought  to  have  subpoenaed  him  as  a  witness. 

If  the  order  be  good  in  point  of  form,  the  burthen  of 
supporting  it  lies  on  the  respondents.  Their  counsel, 
therefore,  begin  to  establish  vt  settlement  in  the  appellant 
parish.  The  leader  opens  his  case,  and  he,  with  his  junior, 
calls  the  witnesses,  subject  to  the  ordinary  rules  of  evidence. 
If  he  call  the  pauper,  the  appellants'  counsel  may  of 
course  cross-examine  him  generally ;  but  it  is  the  more 
convenient  course,  and  the  practice  of  some  sessions,  not 
to  allow  the  appellants  to  prove  a  subsequent  settlement  on 
such  cross-examination ;  but,  in  case  they  rely  on  a  sub* 
sequent  settlement,  to  require  them  to  open  their  own  case, 
and  call  the  pauper  again  as  their  witness.  Of  course, 
though  the  respondents  can  only  succeed  by  shewing  the 
pauper  settled  in  the  appellants'  parish,  the  appellants  will 
succeed  if  they  can  shew  him  settled  in  any  other.  The 
respondents'  counsel  has  the  general  reply  if  witnesses 
are  called  or  evidence  opened   for  the  appellants,  but 


i- 


s)   The  King  v.  Great  Bedwin,  Burr.  &  C.  103. 
t)    The  King  v.  Harrow  on  the  Hill,  2  Bott.  706. 
(u)  2  Nolan,  539.  (v)  Id.  ibid.  n.  2. 
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^tices  are  not  only  the  sole  judges  of  the  effect  Justices  sole 
but  of  the  admissibility  of  evidence;  no  bill  J^Js* <***** 
^es  against  their  determination  on  any  point  aiMibuL  0f 
<V  in  the  course  of  the  trial ;  (g)  and  ii  they  evidence. 

Mence   on  a    misapprehension  of   the 

court,  and  of  the  rules  of  law,  the 

h  will    not  interpose  to  direct  a 

h)     But  if  they  should  refuse  to 

he  Court  might  compel  them 


*^  appeals  against  orders  of 

m\  "V*  -o ;  and  of  pronouncing  the 

.ose  in  other  cases  of  appeal.  {J) 
,ats  will  be   considered  generally  in 
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§  1.  OF  ORDERS  OF  BASTARDY,  AND  APPEALS  AGAINST 

THEM. 

As,  notwithstanding  the  power  of  the  Court  of  Quarter 
Sessions  to  make  original  orders  of  bastardy,  this  course 
is  very  unusual,  it  has  been  thought  better  to  introduce 
the  consideration  of  such  orders  in  reference  to  the  man- 
ner by  which  they  are  originally  made  by  justices  out  of 
session,  and  afterwards  brought  before  the  sessions  by 
way  of  appeal. 

The  power  of  making  an  order  of  filiation  has  its  origin  Provision  of  is 
in  the  statute  18  Eliz.  c.  3.  which  enables  any  justices  of  ei«-c  s. 
the  peace  to  take  order  as  well  for  the  punishment  of  the 
mother  and  reputed  father  of  the  bastard  child,  as  for  the 

(g)  The  King  v.  Preston,  Burr.  S.  C.  77. 
(X)  The  King  v.  the  Justices  of  Carnarvon,  4  B.  and  A.  298. 
(t)    The  King  v.  the  Justices  of  Middlesex,  4  B.  and  A.  298. 
(J)  See  ante,  chap.  9. 
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otherwise  the  case  closes  with  the  address  of  the  counsel 
for  the  appellants. 
Rules  of  en-  In  general,  the  rules  of  evidence  are  the  same  on  the 

deuce.  tri^  0f  appeals  against  orders  of  removal  as  on  civil  trials 

or  criminal  prosecutions;  but  it  is  proper  to  state  the 
effect  of  a  previous  order.  A  former  order  of  removal, 
good  on  its  face,  executed  and  unappealed  from,  is 
conclusive  against  the  parish  on  which  it  is  made  as  to 
the  settlement  at  the  time  it  bears  date,  against  all  the 
world,  even  when  the  pauper  was  residing  under  a  certi- 
ficate, (w)  It  is  conclusive  as  to  the  marriage  of  parties 
removed  by  it  as  man  and  wife  ;  (a?)  of  the  legitimacy  of 
children  whom  it  names ;  (y)  of  the  settlement  of  after 
born  children  of  the  marriage  so  established ;  (z)  of  the 
settlement  of  the  husband  when  it  removes  the  wife  by 
name,  though  not  describing  her  as  such ;  (a)  and  even  of 
the  husband's  settlement,  when  it  removes  his  wife  as  a 
widow,  under  the  supposition  of  his  death ;  for  it  is  pre- 
sumed that  she  was  removed  to  the  place  where  he  was 
settled,  (b)  But  it  is  not  conclusive  as  to  a  son  who  is 
not  mentioned  in  the  order,  and  who  did  not  at  the  time 
form  a  part  of  his  father's  family,  (c) 

An  order  of  removal  confirmed  on  an  appeal  on  the 
merits  is  also  conclusive  of  the  settlement  of  the  pauper  at 
that  time  in  the  respondent  parish.  (J)  But  an  order 
quashed  on  the  merits  merely  shews  that,  at  that  time, 
the  pauper  was  not  settled  in  the  parish  against  which  the 
order  was  made.  In  either  case,  if  a  second  order  be 
made,  which  would  prima  facie  seem  to  militate  against 
the  first,  but  which  may  be  good  from  subsequent  oc- 
currences, the  second  order  ought  to  recite  the  first,  and 
set  forth  the  matter  on  which  it  is  founded,  (e)  If  an 
order  be  quashed  for  a  defect  in  form,  or  because  the 
pauper  was  not  removeable,  and  this  appears  (as  it  should 
do)  on  the  face  of  the  judgment,  the  judgment  will  con- 
clude nothing ;  and  even  when  there  is  no  special  entry, 
it  is  competent  to  the  party  against  whom  it  is  produced, 
to  shew  by  evidence  that  the  decision  did  not  proceed  on 
the  merits,  and  therefore  is  no  estoppel,  (f) 

(w)  The  King  v.  Ealing,  Cald.  472. 
(x)  The  King  v.  Lilchester,  Burr.  S  C.  551. 
(y)  The  King  v.  Northfeatherton,  1  Sess.  C.  154. 
(z)  The  King  v.  St.  Mary,  Lambeth,  6  T.  R.  615. 

(a)  The  King  v.  Towchester,  Cald.  497. 

(b)  The  King  v.  Rudgley,  8  T.  R.  620. 

(c)  The  King  v.  Southswarm,  1  T.  R.  333. 

(d)  Per  Foster,  J.  in  the  King  v.  Bradenham,  Burr.  S.  C.  394. 
(0  Id.  ibid.  (/)  The  King  v.  Wheelock,  5  B.  and  C.  511. 
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The  justices  are  not  only  the  sole  judges  of  the  effect  Justices  sole 
of  evidence,  but  of  the  admissibility  of  evidence;  no  bill  J^jJ*" °i^ 
of  exceptions  lies  against  their  determination  on  any  point  J^fbiiity  of 
which  may  arise  in  the  course  of  the  trial ;  (g)  and  if  they  evidence, 
should  reject   evidence  on  a   misapprehension  of   the 
practice  of  their  own  court,  and  of  the  rules  of  law,  the 
Court  of  King's  Bench  will   not  interpose  to  direct  a 
review  of  their  decision,  (h)     But  if  they  should  refuse  to 
hear  one  side  altogether,  the  Court  might  compel  them 
by  mandamus,  {i) 

The  rules  of  proceeding  on  appeals  against  orders  of 
removal ;  of  collecting  the  votes ;  and  of  pronouncing  the 
judgment,  are  similar  to  those  in  other  cases  of  appeal.  ( J) 
The  question  of  costs  will  be  considered  generally  in 
chap.  13. 
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§  1.  OF  OHDKRS  OF  BASTARDY,  AND  APPEALS   AGAINST 

T  HEM. 

As,  notwithstanding  the  power  of  the  Court  of  Quarter 
Sessions  to  make  original  orders  of  bastardy,  this  course 
is  very  unusual,  it  has  been  thought  better  to  introduce 
the  consideration  of  such  orders  in  reference  to  the  man- 
ner by  which  they  are  originally  made  by  justices  out  of 
session,  and  afterwards  brought  before  the  sessions  by 
way  of  appeal. 

The  power  of  making  an  order  of  filiation  has  its  origin  Provision  of  is 
in  the  statute  18  Eliz.  c.  3.  which  enables  any  justices  of  EUz.cs. 
the  peace  to  take  order  as  well  for  the  punishment  of  the 
mother  and  reputed  father  of  the  bastard  child,  as  for  the 

(f)  The  King  v.  Preston,  Burr.  S.  C.  77. 
(X)  The  King  v.  the  Justice.-*  of  Carnarvon,  4  B.  and  A.  298. 
(t)    The  King  v.  the  Justices  of  Middlesex,  4  B.  and  A.  298. 
(j)  Sec  ante,  chap.  9. 
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relief  of  the  parish  from  the  burthen;  enables  them  to 
take  order  for  the  maintenance  of  the  child  by  charging 
the  mother  or  reputed  father  with  the  payment  of  a 
sum,  weekly,  or  otherwise ;  and  directs  that,  after  the 
order  has  been  made,  in  case  it  be  disobeyed,  the  father 
or  mother  disobeying  it  may  be  committed,  unless  the 
party  gives  surety  to  appeal  to  the  next  general  or  quarter 
sessions,  and  to  abide  snch  order  as  the  sessions  may 
make  on  the  appeal.  The  power  thus  given  to  magis- 
trates was  extended  to  justices  in  sessions  by  3  Car.  1. 
c.  4.  s.  15. 
Provision  of  49  The  remedies  given  by  these  statutes  being  found  ira- 
Geo.s.  c  g.  ».8.  perfect,  the  49  Geo.  3.  c.  68.  was  passed  to  extend  them* 
That  statute,  first  reciting  that  the  provisions  of  18  Eliz. 
are  inadequate  to  the  purpose  of  indemnifying  parishes 
against  the  charges  incurred  in  apprehending  the  reputed 
father,  and  obtaining  the  order  of  filiation,  enacts,  that  in 
whatever  way  the  adjudication  be  made,  whether  accord- 
ing to  the  statute  of  Eliz.  by  two  justices,  or  according  to 
the  statute  of  Charles,  by  the  Court  of  Quarter  Sessions, 
incidental  the  reputed  father  of  a  bastard  child  shall  be  charge- 
exi>i»iice».  able  not  only  with  the  expenses  incidental  to  the  birth, 

but  with  those  of  his  own  apprehension,  and  those  in- 
curred by  the  filiation,  not  exceeding  in  the  whole  the 
sum  of  ten  pounds,  to  be  ascertained  by  and  before  the 
justices  in  or  out  of  session  making  the  order,  (a) 
Certificate  tbat  The  act  then  proceeds  to  give  the  like  powers,  as  had 
woman  u  not     been  previously  given  by  the  former  statutes,  to  justices,  to 

delivered,  or  not  ,r  ,1     •  A       i*        .r  1  •  Jn  \    1 

delivered*         grant   their   warrants   tor   the   apprehension    of   reputed 

month,  or  an      fathers,  to  compel  them  to  give  security  for  the  indem- 

oider  hat  been     nifying  of  their  respective  parishes,  or  to  abide  the  order 

of  session,  but  with  this  addition,  viz.  "  unless  one  such 

1'ustice  shall  certify  in  writing  to  such  session  that  it  had 
>een  proved  before  him,  upon  the  oath  of  one  credible 
witness,  that  such  woman  had  not  been  delivered,  or  had 
been  delivered  within  one  month  previous  to  the  day  of 
the  session;  or,  unless  two  justices  of  the  county,  8cc. 
shall  certify  in  writing  to  the  session  that  an  order  of 
filiation  had  been  already  made  on  the  person  charged ; 
or,  of  the  child  being  dead,  or  other  like  sufficient  reason 
why  such  order  is  not  requisite  to  be  made.  In  each  of 
which  cases^rsf/y  before  mentioned,  it  shall  be  lawful  for 
the  justices,  assembled  at  such  general  quarter  sessions, 
or  general  sessions,  of  the  peace,  to  respite  such  recogni- 
zance to  the  then  next  general  quarter  sessions,  or  general 
sessions,  of  the  peace,  to  be   holden  for  such    county, 

(//)  55. 1. 
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riding,  division,  city,  or  town  corporate,  without  requiring 
the  personal  attendance  of  the  putative  father  so  bound, 
or  of  that  of  his  surety  or  sureties  ;  and  in  either  of  the 
said  two  last  mentioned  cases,  it  shall  be  lawful  for  the 
justices,  assembled  as  aforesaid,  wholly  to  discharge  such 
recognizance."  (b) 

Having  thus  provided,  then,  for  the  additional  indem-  Summary  re. 
nity  of  the  parish  against  the  incidental,  as  well  as  the  medy for  P"1- 
principal  expenses,  as  also  for  the  liberty  of  the  reputed  ^de*of?°ftb€ 


mam- 


father,  in  those  cases  where  his  appearance  before  the  tenant*, 
session  is  unnecessary,  the  statute  proceeds  to  afford  a 
new  and  summary  remedy  for  the  performance  of  the 
order,  when  actually  made,  as  follows : 

u  If  any  reputed  father,  or  any  mother,  of  any  such  Recognizance  in 
bastard  child,  on  whom  any  order  of  filiation  or  mainte-  certain  circum- 
nance  of  any  such  child  shall  have  been  made  by  the  ch^d!°  "" 
Court  of  Quarter  Sessions,  or  which  shall  have  been  made 
by  two  justices,  confirmed  by  the  Court  of  Quarter  Ses- 
sions, shall  neglect  or  refuse  to  pay  any  sum  of  money 
which  he  or  she  shall  have  been  ordered  to  pay  towards 
the  maintenence,  or  other  sustentation  for  the  relief  of 
any  such  bastard  child,  by  any  such  order,  it  shall  be 
lawful  for  any  justice  of  the  county,  riding,  division,  city, 
liberty,  or  town  corporate,  in  which  sucn  reputed  father, 
or  such  mother,  shall  happen  to  be ;  and  he  is  required, 
upon  the  complaint  made  to  him  by  one  of  the  overseers 
of  the  poor  of  any  parish,  township,  or  place  liable  to  the 
maintenance  or  support  of  such  bastard  child,  or  where 
such  bastard  child  or  children  shall  then  be,  and  upon 
proof  on  oath  of  such  order  for  the  payment  of  such 
sum  of  money,  and  of  such  sum  of  money  being  unpaid, 
and  of  a  demand  of  such  payment  having  been  made, 
and  a  refusal  to  pay  the  same,  or  that  such  reputed  father, 
or  such  mother,  hath  left  his  or  her  usual  place  of  abode, 
and  hath  avoided  a  demand  thereof  being  made  by  such 
overseer,  to  issue  his  warrant  to  apprehend  such  reputed 
father,  or  such  mother,  and  to  bring  him  or  her  before 
such  justice,  or  any  other  justice  of  the  same  county,  &c. 
to  answer  such  complaint ;  and  if  such  reputed  father,  or 
such  mother,  shall  not  pay  such  sum  of  money  as  shall 
appear  to  the  said  justice,  before  whom  such  reputed 
father,  or  such  mother,  shall  be  brought,  to  be  due  and 

■  I   IM  I       I  ■    ■      ■  ■         I      I    I  II  ■    -  -■■■■-  ■        ■ p^-p^-,.,-^. 

(b)  8.  8.  The  respiting  of  the  recognizance  under  this  clause  is 
always  the  subject  of  a  motion  by  counsel  at  sessions,  and  is  granted 
of  course  either  on  the  certificate  of  a  justice,  or  the  examination  oi 

a  witness. 
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unpaid,  or  shall  not  show  to  such  justice  some  reasonable 
and  sufficient  cause  for  not  so  doing,  it  shall  be  lawful 
for  such  justice,  and  he  is  required  to  commit  such  reputed 
father ,  or  stick  mother,  to  the  public  house  of  correction,  or 
common  gaol  of  the  said  county,  to  be  there  kept  to  hard 
labour  for  the  space  of  three  months,  unless  such  reputed 
father,  or  such  mother,  shall,  before  the  expiration  of  the 
said  three  months,  pay,  or  cause  to  be  paid,  to  one  of  the 
overseers  of  the  poor  of  the  parish,  township,  or  place, 
on  whose  behalf  such  complaint  as  aforesaid  was  made, 
the  said  sum  of  money  so  due  and  unpaid  as  aforesaid, 
and  so  from  time  to  time,  and  as  often  as  such  reputed 
father,  or  such  mother,  shall,  in  manner  aforesaid,  neglect 
or  refuse  to  pay  any  other  sum  of  money  that  shall  after- 
wards become  due  by  virtue  of,  and  under  such  order, 
after  the  expiration  of,  or  discharge  from,  any  such 
former  imprisonment  as  aforesaid."    s  3.  (c) 

(c)  Note  by  Mr.  Dickenson.  It  has  been  contended,  and,  indeed, 
within  the  author's  knowledge  admitted  in  practice,  that  as  this  sta- 
tute peremptorily  directs  the  commitment  of  the  father  by  the  warrant 
of  a  justice  for  his  disobedience  of  the  order,  and  that  too  toties  qncties, 
the  penalty  is  thereby  complete,  and  the  sureties  absolved.  If  it  be 
so,  the  statute  so  far  from  having  been  made,  as  it  is  recited,  for 
the  further  indemnification  of  parishes,  places  them,  in  certain  points, 
in  a  worse  situation  than  they  were  under  the  former  statutes,  by 
exonerating  the  sureties  in  consequence  of  the  personal  punishment 
of  the  father.  The  statute  appears  to  have  had  ill  this  particular 
section  two  objects  in  view.  First,  to  give  the  justices  a  power  of 
indemnifying  the  onerated  parish  against  certain  expenses  beyond 
the  mere  accouchement  of  the  mother,  and  the  maintenance  of  the 
child,  which  they  had  not  by  any  anterior  authority ;  secondly,  to 
provide  a  summary  remedy  for  the  punishment  of  the  offender, 
instead  of  the  former  circuitous  one  by  indictment  for  disobedience. 
The  sureties  are  not  so  much  as  mentioned,  and  therefore,  it  should 
seem,  were  designed  to  be  left  in  precisely  the  same  situation  as  the 
former  statute  of  Elizabeth  had  placed  them,  intending  to  make  no 
alteration  but  what  is  favourable  to  the  interests  of  the  parish,  both 
with  respect  to  pecuniary  indemnity,  and  compendious  prosecution. 
If  the  construction  above  introduced  prevail,  the  statute,  instead  of 
being  one  for  the  further  indemnity  of  parishes,  and  the  punishment 
of  fathers  of  bastard  children,  may  more  appropriately  be  entitled 
an  "  Act  for  the  indemnity  of  sureties,  and  the  punishment  of  parishes, 
by  diminishing  their  means  of  indemnity." 

In  the  instance,  indeed,  of  an  original  order  being  made  by  the 
justices  in  session  upon  a  person  who  has  not  previously  been  bound 
by  recognizance,  with  sureties,  before  a  justice  out  of  session,  the 
personal  punishment  of  the  father  is  all  that  can  be  resorted  to  by 
the  parish  to  compel  payment  under  the  order  of  maintenance ;  but 
that  consideration  does  not  bear  upon  the  subject,  where  the  pro- 
ceedings are  altogether  according  to  the  directions  of  the  statute  of 
Elizabeth. 
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The  statute  then  provides  that,  "  all  such  charges,  ex-  power* of  is 
penses,  and  costs,  shall  be  wholly  subject  to  the  discre-  en*  extended 
tion  of  the  justices,  or   Court  of  Quarter  Session,  whotot  1,ac# 
shall   make  out  such   order  of  filiation ;    and   the  said 
justices,  or  Court,  are  authorized,  if  they  shall  see  fit, 
to  allow,  and  order  payment  of,  the  whole  or  any  part 
thereof;  provided  that  they  shall  not,  in  any  case,  exceed 
the  sum  of  ten  pounds ;  and  for  securing  the  due   pay- 
ment of  the  same,  after  such  allowance  and  order,  all  the 
powers  and  authorities  contained  in  the  said  act,  passed  in 
the  eighteenth  year  of  the  reign  of  Queen  Elizabeth,  con- 
cerning bastards,  shall  be  observed,  used,  and  practised 
in  the  execution  of  this  act  "(d) 

An  appeal  is  then  given  to  the  sessions,  from  the  order 
of  two  justices,  where  the  parties  complaining  shall  have 
originally  proceeded  according  to  that  mode,  in  the  fol- 
lowing words : 

"  Any  person  who  shall  think  himself  aggrieved  by  any  Appeal, 
order  made  by  such  justices,  under  the  provisions  of  this 
act,  and  not  originating  in  the  quarter  session,  may  appeal 
to  the  next  general  quarter  session  of  the  peace,  to  be 
holden  for  the  county  where  such  order  shall  be  made,  on 
giving  notice  to  such  justices,  or  to  one  of  them,  and  also 
to  the  churchwardens  and  overseers  of  the  poor  of  the 
parish,  on  whose  behalf  such  order  shall  have  been  made, 
or  to  one  of  them,  ten  clear  days    before  such  general 
quarter  session,  at  which  such  appeal  shall  be  made,  of 
his  intention  of  bringing  such  appeal,  and  of  the  cause 
and  matter  thereof,    and   entering   into  a  recognizance 
within  three  days  after  such  notice,  before  some  justice 
for  such  county,  with  sufficient  surety,  conditioned  to  try 
such   appeal,  and  abide  the  judgment  and  order  of,  and 
pay  such  costs  as  shall  be  awarded  by  the  justices   at 
such  quarter  session,  which  said  justices,  at  their  said 
session,  upon  proof  of  such  notice  being  given,  and  of 
entering  into  such  recognizances  as  aforesaid,  shall  proceed 
in,  hear,  and  determine  the  causes  and  matters  of  all  such 
appeals,  and  shall  give  such  relief  and  costs  to  the  parties 
appealing,  or  appealed  against,  as  they  in  their  discretion 
shall  judge  proper  ;  and  such  judgments  and  orders  there- 
in made,  shall  be  final,  and  conclusive  to  all  parties  con- 
cerned." (e) 

"  After  the  passing  of  this  act,  no  appeal  in  any  case  Not  to  **  heard 
relating  to  bastardy  shall  be  brought,  received,  or  heard  jJJJ^tiw  hi? *" 
at  the  said  quarter  sessions,  unless  such  notice  shall  have  been  given. 

» 


women. 
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been  given,  and  such  recognizance  shall  have  been  entered 
into  in  manner  aforesaid  according  to  the  provisions  of  this 

act"(/) 
Basted*  may  be  The  operation  of  these  statutes  is  not  confined  to  the 
im^of  married  caseg  wnere  unmarried  women  are  pregnant ;  for  a  mar- 
ried woman  may  have  illegitimate  children ;  and  the  words 
bastards  begotten  and  born  in  lawful  matrimony,"  hare 
been  construed  to  extend  to  such  children,  (g)  But,  in 
such  case,  it  will  be  necessary  to  prove  the  non-access  of 
her  husband;  and,  for  this  purpose,  she  is  not  herself 
a  competent  witness  ;  (h)  for  though  she  is  competent  to 
prove  the  fact  of  illicit  intercourse,  this  arises  from  the 
necessity  of  the  case,  and  must  not  be  carried  beyond 
that  necessity  for  any  other  purpose,  (i)  Formerly  it  was 
thought  that  non-access  could  only  be  proved  by  shewing  the 
husband  to  have  been  beyond  the  seas  during  the  period 
when  the  child  must  have  been  begotten;  but  this  rule  has 
been  much  altered  of  late  years,  (j)  One  of  the  most  recent 
and  (most  important  cases  on  the  subject  lays  it  down 
as  follows : — "  Where  a  child  is  born  in  lawful  wedlock, 
the  husband  not  being  separated  by  divorce,  sexual  inter- 
course is  presumed,  till  that  presumption  is  encountered 
by  such  evidence  as  proves,  to  the  satisfaction  of  those  who 
are  to  decide  the  question,  that  it  did  not  take  place,  when 
by  the  laws  of  nature  the  husband  could  he  the  father  of 
the  child.  By  the  term  access,  must  be  understood  sexual 
intercourse,  for  otherwise  a  husband  might  be  said  to 
have  access  because  he  was  in  the  same  place  with  his 
wife,  although  under  circumstances  which  tended  to  prove 
that  no  sexual  intercourse  could  take  place/'  (ft)  And  the 
law  thus  laid  down  has  been  acted  upon  in  the  recent  case 
of  Morris  v.  Davis,  where  three  trials  have  been  had,  on 
an  issue  directed  by  the  Lord  Chancellor  to  determine  the 
legitimacy  of  a  child  born  while  the  mother  was  residing 
near  her  husband,  but  in  habitual  adultery  with  another. 
No  time  limited.  No  time  is  limit  ted  for  making  an  order  of  bastardy, 
either  by  two  justices  or  by  the  quarter  sessions  ;  but  it 
may  be  made  at  any  distance  of  time,  as  fourteen  years 
after  the  birth  of  the  child,  (/)  and  even  after  the  death 

s.  7.  (g)  The  King  v.  Luffe,  8  East,  R.  204. 

The  King  v.  Bedall,  2  Stra.  1076. 
(t)   The  King  v.  Reading,  Cas.  Temp.  Hardw.  79 ;  but  see  Loiti 
Ellenborough's  observations  on   the    principle  of  this  distinction, 
8  East,  R.  203. 
(J)  2  Str.  925. 

(fc)  By  Mansfield,  C.  J.  C.  P.  in  the  case  of  the  Banbury  Peer- 
age, House  of  Lords,  in  1811. 

(/)  The  King  v.  Miles,  1  Sess.  Cas.  77. 


»■ 
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of  the  mother,  (m)  But  if  the  reputed  father  has  been 
sent  to  prison  in  default  of  sureties,  and  no  order  be 
made  on  him  for  six  weeks  after  the  birth  of  the  child,  he 
will  be  entitled  to  his  liberation,  (w)  though  an  order  sub- 
sequently made  on  him  will  be  valid.  And  if  the  mother 
die  or  be  married  before  her  delivery,  or  prove  not  to  be 
with  child,  the  alleged  father,  if  in  prison,  maybe  released 
from  custody  by  order  of  a  single  justice ;  or,  if  he  has  given 
sureties,  his  recognizances  will  be  discharged  as  of  course 
at  the  ensuing  session,  (o)  Where  an  order  of  bastardy 
has  been  made,  and  the  time  for  appeal  is  past,  it  cannot 
be  enforced  under  18  Eliz.  c.  3;  but  the  magistrate  must 
proceed  under  49  Geo.  3.  c.  68.  s.  3.  by  commitment 
for  three  months.  (/))  ». 

The  order,  when  the  woman  is  living,  is  made  on  her 
examination,  and  generally,  where  she  is  a  single  woman, 
on  her  examination  only.  The  presence  of  the  party 
charged  as  the  putative  father  is  not  necessary  to  give 
validity  to  the  order  ;(q)  but  he  must  always  be  sum- 
moned before  it  is  made  upon  him,  (r)  though  such  sum- 
mons may  be  issued  by  a  justice  who  does  not  join  in  the 
order,  (s)  Where  the  woman  has  been  examined  under 
6  Geo.  2.  c.  31.  and  deposed  on  oath  to  the  reputed 
father,  and  afterwards  dies  before  an  order  of  filiation  can 
be  made,  such  order  may  be  subsequently  made  on  her 
examination ;  for,  as  was  said  by  Lord  Kenyon,  in  a  case 
where  this  course  was  pursued,  "  There  is  no  doubt  but 
that  the  magistrates  may  proceed  to  make  the  order, 
although  the  woman  be  dead;  the  examination  having 
been  taken  before  a  magistrate  in  the  course  of  a  judicial 
proceeding,  is  certainly  admissible  evidence,  and  being 
admissible,  and  not  being  contradicted  by  any  other 
evidence,  it  seems  to  be  conclusive/'  (t)  And  the  exami- 
nation of  the  mother,  though  it  should  always  be  taken  if 
possible,  is  not  essential  to  the  order,  for  it  may  be  made 
on  the  evidence  of  others,  (u)  The  order  cannot  be  made 
unless  the  child  be  born  alive,  (v) 

(m)The  King  v.  Ravenstone,  5  T.  R.  373 ;  the  King  v.  St.  Mary's, 
Nottingham,  13  East,  R.  57. 

(»)  6  Geo.  2.  c.  31.  s.  3.  (o)  6  Geo.  2.  c.  31.  s.  2. 

(p)  Ex  parte  Addis,  1  B.  and  C.  87. 

(q)  The  King  v.  Upton  Gray,  Cald.  308. 

(r)  The  King  v.  Cotton,  1  Sess.  Cas.  179. 

(s)  The  King  v.  Neale,  1  Bott.  482. 

(<)  The  King  v.  Ravenstone,  5  J.  R.  373. 

(u)  The  King  v.  St.  Mary,  Nottingham,  13  East,  R.  37. 

(*>)  The  King  v.  De  Brouguens,  14  East,  R.  277. 
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The  following  is  the  form  of  an  order  of  filiation  and 
maintenance : 

Order  of  filia-      County  of C       The  order  of  R.  J.  and  S.  T.  esquires,  two  of 

lion  and  main-  to  wit.  (it)  \  his  Majesty's  justices  of  the  peace  in  and  for  the 
tenance  of  a  gaid  county,  (x)  one  whereof  is  of  the  quorum,  and  both  residing 
bastard  child,      next  linto  (ne  limits  where  the  parish  church  is,  (y)   within  the 

joGe!"  a  to  fig  parish  of ,  in  the  said  county,  made  the day  of in  the 

49UCO  8. year  of ,  concerning  a  male  (a)  bastard  child,  lately  born 

in  the  parish  of aforesaid,  of  the  body  of  M.  D.  single  woman : 

whereas  it  hath  appeared  to  us  the  said  justices,  as  well  upon  the 
complaint  of  the  churchwardens  and  overseers  of  the  poor  of  the 

said  parish  of ,  (a)  as  upon  the  oath  of  the  said  M.  D.  that  she 

the  said  M.  D.  on  the day  of now  last  past,  was  delivered 

of  a  male  bastard  child  at ,  in  the  parish  of ,  (&)  in  the  said 

county,  and  that  the  said  bastard  child  is  now  living,  and  chargeable 

to   the  said    parish  of ,  (c)   and    likely  so    to  continue ;  and 

further,  that  P.  £.  of in  the  said  county,  did  beget  the  said 

bastard  child  on  the  body  of  her  the  said  M.  D. ;  and  whereas  the  said 
P.  £.  hath  appeared  before  us,  in  pursuance  of  our  summons  for 
that  purpose,  but  hath  not  shewed  any  sufficient  cause  why  he  the 
said  P.  E.  shall  not  be  adjudged  the  reputed  father  of  the  said  bas- 
tard child  (or,  and  whereas  it  hath  been  duly  proved  to  us  upon 
oath,  that  the  said  P.  £.  hath  been  duly  summoned  to  appear  before 
us  the  said  justices,  to  the  end  we  might  examine  into  the  circum- 
stances of  the  premises,  and  whereas  he  the  said  P.  E.  hath  neg- 
lected to  appear  before  us,  according  to  the  said  summons) ;  we 
therefore  upon  due  examination  into  the  circumstances  of  the  pre- 
mises, as  well  upon  the  oath  of  the  said  M.  D.  as  otherwise,  do 
hereby  adjudge  (d)  him  the  said  P.  £.  to  be  the  reputed  father  of  the 
said  bastard  child ;  and  thereupon  we  do  order,  as   well  for  the 

better  relief  of  the  said  parish  of ,  as  for  the  maintenance  and 

support  of  the  said  bastard  child,  that  the  said  P.  E.  shall  and  do 
forthwith  upon  notice  of  this  our  order,  pay,  or  cause  to  be  paid, 
to  the  said  churchwardens  and  overseers  of  the  poor  of  the  said 

parish  of ,  or  to  some  or  one  of  them,  the  sum  of ,  for  and 

towards  the  expenses  of  the  lying-in  of  the  said  M.  D.  and  the 
maintenance  of  the  said  bastard  child  to  the  time  of  making  this 
our  order. 


(w)  The  county  must  appear  to  shew  the  jurisdiction  of  the  ma- 
gistrates, unless  within  a  liberty  which  has  a  separate  commission 
of  the  peace  ;  the  King  v.  Messenger,  I  Bott.  491 ;  pi.  633. 

(a?)  The  order  must  be  by  two ;  but  if  by  more  it  is  good  ;  Hat- 
ton's  case,  2  Balk.  477. 

(y)  This  is  not  necessary ;  1  Bott.  470,  1. 

(z)  Either  the  sex  or  the  age  of  the  child  must  be  stated;  the 
King  v.  England,  1  Stra.  503. 

Sen  This  is  not  material ;  the  King  v.  Fox,  6  T.  R.  148. 
b)  This  is  necessary ;  for  the  birth  is  the  foundation  of  the  order 
as  to  relieving  the  parish ;  the  King  v.  Cuddington,  1  Bott.  488. 

(c)  This  is  also  necessary,  for  the  reason  above. 

(d)  If  this  adjudication  be  omitted,  the  order  is  bad ;  for  the 
previous  recital  will  not  assist;  the  King  v.  Pitts,  Dougl.  662.  The 
justices  need  not  assign  any  reason  for  the  adjudication ;  but  if 
they  assign  an  insufficient  one,  the  order  will  be  bad ;  the  King  v. 
Prowne,  2  Stra.  811. 
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And  whereas,  it  further  appeareth  unto  us  the  said  justices,  as 

well  on  the  oath  of ,  one  of  the  overseers  of  the  poor  of  the 

parish  of aforesaid,  as  otherwise,  that  the  reasonable  costs  of 

apprehending  and  securing  the  said  P.  E.  together  with  the  costs  of 
this  our  order,  do  amount  to  the  sum  of  — /.  —  s.  —  d,  we  the  said 
justices  do  therefore  thereupon  order  that  the  said  P.  E.  shall  and  do 
forthwith  likewise  pay,  or  cause  to  be  paid,  the  said  last-mentioned 
sum  of  — /.  — s.  — d.  (for  indemnifying  of  the  said  parish  of  ■ 
against  the  last-mentioned  expenses)  to  the  said  churchwardens  and 
overseers  of  the  said  parish  of  — — ,  or  to  some  one  of  them. 
And  we  do  hereby  likewise  further  order  that  the  said  P.  E.  shall 
likewise  pay  or  cause  to  be  paid  to  the  churchwardens  and  overseers 

of  the  poor  of  the  said  parish  of for  the  time  being,  or  to  some 

or  one  of  them,  the  sum  of weekly,  and  every  week,  from  the 

day  of  the  date  of  this  present  order,  for  and  towards  the  keeping, 
sustentation,  and  maintenance  of  the  said  bastard  child,  for  and 
during  so  long  time  as  the  said  bastard  child  shall  be  chargeable  to 

the  said  parish  of .    And  we  do  further  order  that  the  said 

M.  D.  shall  also  pay  or  cause  to  be  paid  to  the  said  churchwardens 

and  overseers  of  the  poor  of  the  said  parish  of ,  for  the  time 

being,  or  to  some  or  one  of  them,  the  sum  of weekly,  and 

every  week,  so  long  as  the  said  bastard  child  shall  be  chargeable  to 

the  said  parish  of »-,  (e)  in  case  she  shall  not  nurse  and  take  care 

of  the  said  child  herself.  Given  under  our  hands  and  seals  the  day 
and  year  first  above  written. 

An  appeal  against  orders  of  bastardy  was,  in  terms,  Appeal  against 
given  by  18  Eliz.  c.  3.  but,  in  effect,  the  opportunity  was  orders  of  ba»- 
not  afforded  ;  for  the  right  arose  only  in  the  event  of  the  y* 
party  accused  being  bound  over  to  the  sessions,  and  the 
act  gave  no  power  so  to  bind  him.  (f)  The  right  of  ap- 
peal rests,  therefore,  on  49  Geo.  3.  c.  68.  s.  5.  which  gives 
the  appeal  to  the  next  general  quarter  sessions  after  the 
order,  and  requires  ten  clear  days  notice  to  the  justices 
and  the  overseers  of  the  intention  to  appeal,  and  of  the 
cause  and  matter  of  the  appeal,  and  a  recognizance  entered 
into  with  sufficient  surety  within  three  days  after  the 
notice  to  try  the  appeal,  and  abide  the  judgment  of  the 
sessions.  In  the  construction  of  this  act,  it  has  been 
holden  that  the  notice  must  be  given,  and  the  recogni- 
zance entered  into  before  the  next  ensuing  sessions ;  and 
that  it  will  not  suffice  to  enter  the  appeal  at  the  next 
sessions,  respite  it  for  want  of  notice,  and  give  the  notice 
ten  days  before  the  ensuing  sessions,  as  in  cases  of  appeals 
against  rates  and  orders  of  removal ;  for  the  7th  section  of 
the  act  expressly  enacts  that  no  appeal  in  any  case  re- 
lating to  bastardy  shall  be  brought,  received,  or  heard, 

(e)  The  ordei  must  restrict  the  maintenance  to  such  time  as  the 
child  shall  be  chargeable;  the  King  v.  Matthews,  2  Salk.  475. 

(  f)  Burreirs  case,  1  Mod.  20 ;  Pudgeon's  case,  1  Bulst.  255,  pi. 
648  ;  the  King  v.  Smith,  2  Bulst.  342^ 
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unless  the  notice  and  recognizance  be  first  given ;  and 
no  practice  of  sessions,  however  uniform,  can  controul 
them,  (g)  Neither  can  such  appeal  be  received,  though, 
after  notice  and  recognizance  at  an  adjourned  sessions  tor 
another  division  of  the  county.  (A)  The  ten  days'  notice 
required  by  this  act  are  ten  clear  days,  exclusive  both  of 
the  day  of  serving  the  notice  and  the  day  of  holding  the 
sessions,  (t)  The  notice  must  shew  the  grounds  of  the 
appeal,  as  denying  that  the  party  accused  is  the  father,  or 
had  any  intercourse  with  the  mother ;  and  a  mere  recital 
of  the  substance  of  the  order  will  not  satisfy  the  sta- 
tute ;  (j)  but  if  the  grounds  are  properly  specified,  it  is 
not  absolutely  necessary  that  the  notice  should  be  in 
writing,  (A) 
Proceedings  at  At  tne  sessions,  the  respondents  must  begin  to  support 
•"•k^  their  order;  (/)  and  thus  tne  whole  merits  of  the  case  will 

be  brought  before  the  justices.  In  such  case,  the  mother, 
when  living,  is,  of  course,  the  principal  witness ;  and 
unless  she  is  so  shaken  by  cross  examination,  as  to  be 
unworthy  of  belief;  or  she  has  given  accounts  of  the 
transaction  materially  varying;  or  she  states  the  inter- 
course to  have  occurred  at  a  time  when  the  appellant  can 
shew  that  he  was  at  a  distance  from  the  place ;  or  he  can 
shew  that  he  was  elsewhere  during  the  whole  period  in 
which  the  child  must  have  been  conceived ;  or  can  shew 
some  physical  incapacity,  he  can  hardly  hope  to  suceeed 
on  the  merits.  If  the  order  be  defective  in  matters  of  mere 
form,  the  sessions  may  amend,  though  they  cannot  supply 
the  want  of  jurisdiction,  (m)  If  they  affirm  the  order,  their 
judgment  is  conclusive,  (n)  except  as  to  matters  on  the 
face  of  it,  for  which  it  may  be  quashed  after  removal  into 
the  Court  of  King's  Bench  ;  and  if  they  quash  it  on  the 
merits,  the  appellant  is  for  ever  acquitted,  (o)  But  if  they 
quash  it  for  want  of  form,  a  new  order  may  be  made  in 
order  to  try  the  question  on  the  merits,  (p) 

(g)  The  King  v.  Justices  of  Lincolnshire,  3  B.  and  C.  548. 
Th)  Id.  ibid. 

m   The  King  v.  the  Justices  of  Herefordshire,  3  B.  and  A.  581. 
i j}  The  King  v.  the  Justices  of  Oxfordshire,  1  B.  and  C.  87. 
(A?)  The  King  v.  the  Justices  of  Salop,  4  B.  and  A.  626;  and  the 
King  v.  the  Justices  of  Surrey,  5  B.  and  A.  539. 


(1)   The  King  v.  Knill,  8  East,  R.  50. 


[m)  5  Geo.  2.  c.  19. 

(n)  Webb  v.  Cooke,  Cro.  Jac.  535,  626. 
(o)  The  King  v.  Terant,  2  Ld.  lt;jym.  H2,  3  ;  Piulgeon's  case, 
1  Bulst.  252. 
( j>)  The  King  v.  Tcriain,  1  Bott.  500,  pi.  655. 
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§  2.     OF    ORDERS    FOR    DIVERTING    AND    STOPPING    13P 
HIGHWAYS^    AND    APPEALS    AGAINST    THEM. 

Orders  for  diverting  highways,  and  the  right  of  appeal 
against  them  were  regulated  by  13  Geo.  3.  c.  78.  until  the 
55  Geo.  3,  c.  68.  was  substituted  in  its  room.  It  is,  there- 
fore, to  this  act  chiefly,  which,  on  the  one  hand  extends 
the  power  of  justices,  from  that  of  merely  altering  and 
diverting,  to  stopping  up  altogether  unnecessary  ways,  and, 
on  the  other  hand,  facilitates  the  exercise  of  the  right  of 
appeal,  that  we  need  advert  at  present. 

by  section  2.  of  this  statute,  it  is  enacted,  "  That  when  Provisions  of 
it  shall  appear  upon  the  view  of  any  two  or  more  justices  ooG».a.c.«8. 
of  the  peace,  that  any  public  highway,  or  public  bridle-  *'  *' 
way,  or  footway,  may  be  diverted  so  as  to  make  the  same  ti^to  divot. 
nearer  or  more  commodious  to  the  public,  and  the  owner 
or  owners  of  the  lands  and  grounds  through  which  such 
new  highway,  bridleway,  or  footway  so  proposed  to  be 
made  shall  consent  thereto,  by  writing  under  his  or  their 
hand  or  seal,  or  hands  and  seals,  it  shall  and  may  be  law-     * 
ful,  by  order  of  such  justices  at  some  special  sessions,  to 
divert  and  turn,  and  to  stop  up  such   footway,  and  to 
divert,  turn,  stop  up,  and  enclose,  fell  and  dispose  of  such 
old  highway,  or  bridleway,  and  to  purchase  the  ground 
and  soil  for  such  new  highway,  bridleway,  or  footway,  by 
such  ways  and  means,  and  subject  to  such  exceptions  and 
conditions  in  all  respects,  as  in  the  13  Geo.  3.  s.  78.  men- 
tioned with  regard  to  highways  to  be  widened  or  diverted; 
and  also  when  it  shall  appear  upon  the  view  of  any  two  or  Power  tostop  op 
more  of  the  said  justices  of  the  peace,  that  any  public  "nne<*»»»ry 
highway,  bridleway,  or  footway  is  unnecessary,  it  shall  Wfty8, 
and  may  be  lawful  by  order  of  such  justices,  or  any  two  of 
them,  to  stop  up,  and  to  fell  and  dispose  of  such  unneces- 
sary highway,  bridleway,  or  footway,  by  such  ways  and 
meaus,  and  subject  to  such  exceptions  and  conditions  in 
all  respects,  as  in  the  said  recited  act  is  mentioned  in 
regard  to  highways  to  be  widened  and  diverted,  except 
that  the  money  to  arise  from  such  sale  where,  by  the  said 
act,  it  would  be  applicable  to  the  purchase  of  the  ground 
and  soil  of  the  new  highways  or  or  id  lew  ays  therein  men- 
tioned, shall  be  paid  to  the  surveyor,  or  surveyors,  and  be 
applied  towards  the  general  repairs  of  the  highways  and 
bridleways  of  the  parish,  township,  or  place  within  which 
the  said  highway,  bridleway,  or  footway  so  stopped  up 
shall  be  situate,  provided  that  in  several  cases  before  men-  Notices  to  i* 
tioned,  a  notice  in  the  form  or  to  the  effect  of  schedule  A,($i,ren* 
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to  this  act  annexed  (q)  shall  be  affixed  in  legible  charac- 
ters, at  the  place  and  by  the  side  of  the  said  highway, 
bridleway,  or  footway  from  whence  the  same  is  directed 
to  be  turned,  diverted,  or  stopped  up,  and  also  inserted  in 
one  or  more  newspaper  or  newspapers  published  or  gene- 
rally circulated  in  the  county  where  the  parish,  township, 
or  place  in  which  the  highway,  bridleway,  or  footway  so 
ordered  to  be  diverted  and  turned,  or  stopped  up,  as  the 
case  may  be,  shall  he  (or,  in  case  no  such  newspaper  shall 
be  so  published  or  circulated  in  such  county,  then  in  any 
newspaper  or  newspapers  published  or  circulated  in  the 
nearest  adjoining  county),  tor  three  successive  weeks  after 
the  making  of  such  order,  and  a  like  notice  shall  be  affixed 
to  the  door  of  the  church  or  chapel  of  every  parish  or 
township  in  which  such  highway,  bridleway,  or  footway 
so  ordered  to  be  diverted,  turned,  or  stopped  up,  or  any 
part  thereof,  shall  lie  on  three  successive  Sundays  subse- 
quent to  the  making  of  such  order ;  and  the  said  several 
notices  having  been  so  published,  the  said  order  shall  at 
the  quarter  sessions  which  shall  be  holden  within  the 
limit  where  the  highway,  bridleway,  or  footway  so  di- 
verted and  turned,  or  stopped  up,  snail  lie,  next  after  the 
expiration  of  four  weeks  from  the  first  day  on  which  such 
notices  shall  have  been  published  as  aforesaid,  be  re- 
turned to  the  clerk  of  the  peace  in  open  court,  and  lodged 
with  him  ;  and  the  order  shall  at  such  quarter  sessions  be 
confirmed,  and  by  the  clerk  of  the  peace  enrolled  amongst 
the  records  of  the  said  Court  of  Quarter  Sessions." 
Right  of  apiwai.  The  third  section  provides  for  the  right  of  appeal  by 
enacting,  "  That  where  any  such  highway,  bridleway,  or 
footway,  shall  be  so  ordered  to  be  stopped  up  or  enclosed, 
and  such  new  highway,  bridleway,  or  footway,  set  oat 
and  appropriated  in  lieu  thereof  as  aforesaid  ;  or  where 
any  unnecessary  highway,  bridleway,  or  footway  shall  be 

(9)  The  following  is  the  form  of  the  notice  given  : — €t  Notice  is 

hereby  given,  that  on  the day  of last,  an  order  was  signed 

by  J.  W.  and  T.  H.  two  of  his  Majesty's  justices  of  the  peace  in  and 
for  the  county  of-  for  {if  the  order  be  for  turning,  diverting,  and 
stopping  up,  <5fc.  so  state  it,  and  describe  the  road  ordered  to  be  turned, 
diverted,  and  stopped  up  ;  if  the  order  be  for  stopping  up  a  useless  road, 
here  so  state  it,  and  describe  the  road  ordered  to  be  stopped  up)  ;  and  that 
the  said  order  will  be  lodged  with  the  clerk  of  the  peace  for  the  said 
county,  at  the  General  Quarter  Sessions  of  the  Peace  to  be  holden  at 

— —  in  and  for  the  said  county,  on  the day  of next,  and 

also  that  the  said  order  will,  at  the  said  quarter  sessions  be  con- 
firmed and  enrolled,  unless  upon  an  appeal  against  the  same  to  be 
then  made,  it  be  otherwise  determined/' 
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so  ordered  to  be  so  stopped  up  as  aforesaid  ;  it  shall  and 
may  be  lawful  for  any  person  or  persons  injured  or  aggrieved 
by  any  such  order  or  proceeding,  or  by  the  inclosure  of  any 
road  or  highway  by  virtue  of  any  inquisition  taken  upon 
any  writ  of  ad  quod  damnum,  to  make  his  or  their  com- 
plaint thereof  by  appeal  to  the  justices  of  the  peace  at  the 
said  quarter  sessions,  upon  giving  ten  days'  notice  in 
writing  of  such  appeal  to  the  surveyor  of  the  highways 
of  the  parish,  township,  or  place  wherein  such  highway, 
bridleway,  or  footway  shall  be  situated,  and  also  affixing 
such  notice  to  the  door  of  the  church  or  chapel  of  such 

Sarish,  township,  or  place ;  and  the  said  Court  of  Quarter 
essions  is  hereby  authorized  and  empowered  to  hear  and 
finally  determine  such  appeal." 

In  case  there  be  no  appeal,  and  the  proceedings  are  all 
regular,  the  effects  of  enrolment  and  confirmation,  where 
a  road  is  absolutely  stopped  up,  are  thus  made  conclusive  ; 
butwhere  one  way  is  set  out  instead  of  another,  a  certificate 
is  required  to  complete  the  proceedings.  By  section  4  it  is 
enacted,  "  That  if  no  such  appeal  be  made,  or,  being  made, 
such  order  and  proceedings  shall  be  confirmed  by  the  said 
court,  the  said  mclosures  may  be  made,  and  the  said  ways 
stopped,  and  the  proceedings  thereupon  shall  be  binding 
ana  conclusive  to  all  persons  whomsoever,  and  the  new 
highways,  bridleways,  and  footways  so  to  be  appropriated 
and  set  out,  shall  be  and  for  ever  after  continue  a  public 
highway,  bridleway,  or  footway,  to  all  intents  and  purposes 
whatsoever,  but  no  inclosures  of  such  old  highways,  bridle- 
ways, or  footways  (except  in  the  case  of  stopping  up  such 
useless  highways,  bridleways,  or  footways  as  herein- 
before is  mentioned),  shall  be  made,  until  such  new  high- 
way, bridleway,  or  footway  shall  be  completed  and  put 
into  good  condition  and  repair,  and  so  certified  by  two 
justices  of  the  peace  upon  view  thereof;  which  certificate  Certificate. 
shall  be  returned  to  the  clerk  of  the  peace,  and  by  him 
enrolled  amongst  the  records  of  the  Court  of  Quarter  Ses- 
sions next  after  such  order  as  aforesaid  shall  have  been 
confirmed  or  enrolled,  pursuant  to  the  directions  herein- 
before contained ;  but  from  and  after  the  enrolment  of  such 
order  and  certificate,  such  old  highway,  bridleway,  or 
footway  shall  be  stopped  up,  and  the  soil  of  such  old 
highway  or  bridleway  sold  in  the  manner,  and  subject  to 
the  reservations  and  restrictions  in  the  said  recited  act 
mentioned,  with  respect  to  highways  to  be  diverted  by 
virtue  of  the  said  recited  act." 

In  making  orders  for  diverting  or  for  stopping  up  high-  Formalities 
ways  under  these  provisions,  the  formalities  prescribed  by  °?Uit  ^.&trictIj 
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the  statute  must  be  strictly  pursued.  If  the  Court  of 
Quarter  Sessions  are  not  satisfied  that  they  have  all  been 
duly  observed,  they  ought,  even  though  there  be  no 
appeal,  to  refuse  to  confirm  the  order,  or  permit  it  to  be 
enrolled,  (r)  And  if  the  order  is,  on  the  face  of  it, 
defective,  as,  if  the  assent  of  the  owner  of  the  land 
through  which  a  road  is  to  be  diverted  appears  to  have 
been  given,  not  under  the  hand  and  seal  of  the  owner 
himself,  but  of  an  agent,  the  order  may  be  removed  by 
certiorari  into  the  Court  of  King's  Bench,  with  the  order 
of  sessions  confirming  it,  and  both  may  be  quashed.  («) 
And  if  any  essential  step  in  the  proceedings  be  omitted, 
as  if  before  the  55  Geo.  3.  an  old  highway  was  stopped 
before  a  new  one  was  set  out,  the  validity  of  the  whole 
may  be  questioned  in  an  action  of  trespass.  (/)  The 
order  can  only  be  made  at  a  special  session,  that  is,  a 
session  duly  convened  by  reasonable  notice  to  all  die 
justices  of  the  division  ;  and  if  such  notices  are  not  duly 
given,  the  order  will  be  wholly  invalid;  (u)  and  if  it  does 
not  purport  to  be  so  made  on  the  face  of  it,  the  Court  of 
King's  Bench  will  quash  it,  tthough  confirmed  by  the 
sessions,  (v)  To  constitute  a  good  special  session  for 
this  purpose,  the  notices  must  be  given  by  the  authority 
of  the  high  constable  of  the  hundred,  or  of  the  corporate 
officer  discharging  the  same  functions  in  a  town  cor- 
porate ;  and,  therefore,  if  they  are  given  by  the  clerk  to 
the  magistrates,  the  session  will  not  be  duly  holden.  (w) 
But  it  is  not  necessary  that  the  notices  should  be  actually 
served  by  the  high  constable  himself;  if  they  are  signed 
by  him  tney  may  be  served  by  a  deputy,  (x) 
Appeal,  to  what  Under  the  13  Geo.  3.  questions  arose  as  to  whether  the 
sessions.  appeal  must  be  to  the  .next  session  after  the  order  made, 

or  after  notice  to  the  appellant ;  and  it  was  determined 
that  the  appeal  must  be  to  the  next  session  after  the 
order ;  (y)  but  the  55  Geo.  3.  excludes  all  such  question 
by  the  interval  of  time  which  it  gives,  and  the  ample 
.  notices  which  it  requires. 
Notice  of  appeal.      It  is  now  settled  that,  in  order  to  entitle  an  appellant 
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V)  The  King  v.  the  Justices  of  Worcestershire,  2  B.  and  A. 228. 
[s)  The  King  r.  the  Justices  of  Kent,  1  B.  and  C.  622, 
(0    Welch  v.  Nash,  8  East,  R.  394. 
(u)  The  King  v.  the  Justices  of  Worcestershire,    2  B.   and  A. 
228 ;  ante,  chapter  1.  §  3. 

(v)  The  King  v.  Sheppard,  3  B.  and  A.  414. 
(w)  The  King  v.  the  Justices  of  Surrey,  5  B.  and  C.  241. 
rx)  The  King  v.  the  Justices  of  Surrey,  6  B  and  C.  lid. 
V)  The  King  v.  the  Justices  of  Staffordshire,  3  East,  H.  151. 
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to  be  heard  at  the  session  against  an  order  for  diverting 
or  stopping  up  a  way,  he  must,  in  terms,  describe  himself 
in  his  notice  as  a  party  aggrieved  by  the  order,  (z) 

Forms  of  Orders, 

Berkshire,   f     At  a   special  sessions   holden  at    Reading,  for  the  Order  at  a 
to  wit     \  hundred  of  Reading,  in  the    county  of   Berks,  before  special  teuton 
the  justices  of  the  peace  for  the  said  county,  acting  within  the  said  for  diverting  a 
hundred,  on  the day  of A.  D.  - .  highway  through 

We,  John  Berkeley  Monck  and  George  Mitford,  esquires,  two  of  part^bVwm. 
his  Majesty's  justices  of  the  peace  for  tne  said  county,  at  a  special  Jents  thereto*0" 
session  holden  at  Reading,  in  the  hundred  of  Reading,  in  the  said 
county,  on  &c.  having,  upon  view, {a)  found  that  a  certain  part  of  a 
highway  within  the  liberty  of  Whitley,  in  the  said  hundred,  lying 

between and for  the  length  of yards,  or  thereabouts, 

and  particularly  described  in  the  plan  hereunto  annexed,  may  be 
diverted  and  turned  so  as  to  make  the  same  nearer  {or,  more  com-* 
modious)  to  the  public ;  and  having  viewed  a  course  proposed  for 
the  new  highway  in  lieu  thereof,  through  the  lands  and  grounds  of 

A.  fi.    of  the  length  of  yards,    or  thereabouts,  and  of  the 

breadth  of  ■  feet,  or  thereabouts,  particularly  described  in  the 
plan  hereunto  annexed,  and  having  received  evidence  of  the  consent 
of  the  said  A.  B.  to  the  said  new  highway  being  made  through  his 
lands,  hereinbefore  described,  in  writing  under  his  hand  and  seal ; 
we  do  hereby  order  that  the  said  highway  be  diverted  and  turned 
through  the  lands  aforesaid,  and  we  do  order  an  equal  assessment, 
not  exceeding  the  rate  of  6d.  in  the  pound,  to  be  made,  levied,  and 
collected,  upon  all  and  every  the  occupiers  of  lands,   tenements, 

woods,  tithes,  and  hereditament  in  the  said  —  of  and  that 

the  money  arising  thereupon  be  paid  and  applied  in  making'  recompense 
and  satisfaction  for  the  same  unto  the  said   ■■■    . 

Form  of  such  Consent. 

"  I,  A.  B.  of  Whitley,  in  the  county  of  Berks,   being  owner  of 
the  lands  described  in  the  plan  hereunto  annexed,  through  which 

part  of  a  certain  highway  lying  between and is  intended 

to  be  diverted  and  turned,  in  consideration  of  the  sum  of to  be 

paid  to  me  for  the  said  land  and  soil  thereof  (or  in  consideration  of  the 
said  old  highway  being  sold,  exchanged,  6$c.  and  to  be  vested  in  me,  and 

also  of  the  sum  of to  be  paid  to  me,  as  the  case  may  be),  do  hereby 

consent  to  the  making  and  continuing  such  new  highway  through 
my  said  lands. 

"  Given  under  my  hand  and  seal,  this  — —  day  of /' 


(%)  The  King  v.  the  Justices  of  Essex,  5  B.  and  C.  431 ;  the 
King  v.  the  Justices  of  the  West  Riding  of  Yorkshire,  7  B.  and  C. 
678. 

(a)  The  order  must  expressly  purport  to  be  made  on  view  of  the 
justices ;  and,  therefore,  an  order,  stating  "  that  the  justices  having 
upon  view  found,  or,  it  having  appeared  to  them,"  that  the  way  is 
unnecessary,  is  bad.  The  necessity  of  an  actual  view  might  be 
doubtful  under  13  Geo.  3.  c.  78.  s.  22 ;  but  it  is  perfectly  cleai  under 
55  Geo.  3.  c.  68 ;  the  King  v.  the  Justices  of  Worcester,  8  B.  and  C* 
256. 
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Order  for  stop* 
pinjg  op  a  way 
as  useless. 


Order  for  stopping  up  an  unnecessary  way. 
Berkshire,  (     At  a  special  sessions  held  at  Reading,  for  the  hundred 

to  wit     \  of  Reading,  in  the  county  of  Berks,  by  justices  of  the 

peace  for  the  said  county,  acting  within  the  said  hundred,  on  the 

—  day  of-         A.  D. 

We  Robert  Harris  and  George  Mitford,  esquires,  two  of  his 
Majesty's  justices  of  the  peace  for  the  said  county,  at  a  special 
sessions  held  at  Reading,  in  the  hundred  of  Reading,  in  the  said 
county,  on  &c.  having,  upon  view,  found  that  a  certain  public  foot- 
way within  the  parish  of  St.  Mary,  Reading,  in  the  said  hundred, 
lying  between  &c.  and  &c.  for  the  length  of  — — —  yards  or  there- 
abouts, and  particularly  described  in  the  plan  hereunto  annexed, 
is  unnecessary,  and  may  be  stopped  up,  and  wholly  discontinued 
as  a  public  footway,  without  any  inconvenience  to  the  public,  or 
any  part  thereof,  do  hereby  order,  that  the  same  be  stopped  up, 
and  wholly  discontinued  as  a  highway  ;  and  do  further  order  that 
the  said  unnecessary  footway  be  sold  and  disposed  of,  and  that 
the  money  to  arise  from  such  sale  be  paid  to  the  surveyor  of  the 
highways  and  bridleways  of  the  said  parish  of  St.  Mary,  within 
which  the  said  footway  so  to  be  stopped  up  is  situate  as  aforesaid, 
to  be  applied  towards  the  general  repairs  of  the  highways  and 
bridleways  of  the  said  parish.     Given,  &c.  R.  H. 

G.  M. 


Order  by  two 
justices  for  the 
discbarge  of  an 
apprentice,  &c. 
on  complaint  of 
the  master,  by 
SO  Geo.S.c  19. 


§2.     PRECEDENTS    OF    OTHER    ORDERS    OF    JUSTICES. 

Whereas  complaint  hath  been  made  before  us, 

—  two  of  his  Majesty's  justices  of  the  peace,  in 

and  for  the  said  county  of upon  the  oath  of  W.  M.  of — 


County  of 
to  wit 


i 


in 


Order  for  dis- 
charge on  com- 
plaint of  parish 
apprentice,  by 
32Gea.  3.C.57. 


the  said  county,  tailor,  that  A.  R.  apprentice  of  the  said  W.  M.  hath 
in  his  service  as  an  apprentice,  committed  divers  misdemeanors 
against  him  the  said  W.  M.  his  master,  and  in  particular  (<w  the  case 
is).  And  whereas  we,  the  said  justices,  after  having  duly  examined 
into  the  proofs  and  truth  of  the  said  complaint,  and  heard  the  alle- 
gations of  both  parties,  have,  upon  due  consideration  thereof,  de- 
termined and  adjudged  that  the  said  A.  R.  is  guilty  of  the  misde- 
meanors so  charged  against  him  as  aforesaid;  we  do  therefore 
hereby  make  an  order  for  the  discharge  of  the  said  A.  R.  and  do 
hereby  discharge  the  said  A.  R.  from  his  apprenticeship  to  the  said 
W.  M.  any  thing  in  any  indenture  or  indentures  of  apprenticeship 
between  them,  or  otherwise,  to  the  contrary  notwithstanding.  Given 
under  our  hands  and  seals,  &c. 

(As  above  mutatis  mutandis,  to  the  conclusion.  Then  add) :  And 
we  do  hereby  further  order,  that  the  said  W.  M.  shall,  upon  due 
notice  hereof,  (£)  forthwith  deliver  up  to  the  said  A.  R.  his  said  late 

(b)  An  appeal  to  the  next  session  is  allowed  by  the  12th  section 
of  this  act,  against  the  order  of  discharge  by  20  Geo.  2.  as  also 
against  the  order  of  discharge  and  payment  of  money  by  this  32  Geo. 
3.  on  notice  thereof  being  given  within  seven  days  of  the  service  of 
the  order.  If  no  such  notice  be  given,  nor  the  order  obeyed,  a  war- 
rant of  distress  is  to  issue ;  and  if  notice  of  appeal  be  given,  but  not  suj>- 
ported,  forty  shillings  are  to  be  added  to  the  expences  of  the  distress. 

And  by  33  Geo.  3.  c.  55.  "  It  shall  be  lawful  ror  two  justices,  at  any 
petty,  or  special  sessions,  upon  complaint  made  to  them  upon  oath, 
by,  or  on  the  behalf  of,  any  apprentice  to  any  trade  or  business  what- 
soever, whether  bound  apprentice  by  any  parish  or  township,  or  other- 
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apprentice,  his  clothes  and  wearing  apparel,  and  that  he  shall, 
moreover,  immediately  pay  to  the  churchwardens  and  overseers  of 

the  poor  of  the  parish  of in  the  said  county,  to  which  parish  the 

said  A.  R.  belongs,  some,  or  one  of  them,  the  sum  of  —  /.  {not  more 
than  10/.)  to  be  applied  by  them,  some,  or  one  of  them,  for  the  again 
binding  out  such  apprentice,  or  otherwise,  for  his  benefit,  as  to  us 
shall  seem  meet,  under  our  order.  Given  under  our  hands  and 
seals,  &c. 


County  of f  Whereas  D.  W.  within  named,  late  of  the  parish  of  Order  by  two 

to  unt.         \    —  in  the  said  county,  died  on  the  —  day  of  josticm  for  con- 
—  being  within  three  calendar  months  now  last  past;  we,  two  of  tinuance  of 
his  Majesty's  justices  of  the  peace  for  the  county  aforesaid,  whose  apprentice  with 
names  are  hereunto  subscribed,  on  the  application,  and  at  the  request ,he  widow  (or 
of  A.  W.  widow,  (or,  as  the  case  may  be),  of  the  said  D.  W.  living  other  represent- 
with,  and  being  part  of  the  family  of  the  saidD.  W.  at  the  time  of  his  ?*ive'  ^",Mter» 
death,  do  hereby  order  and  direct,  that  A.  B.  the  apprentice  within    y  32  G*°*  *' 
named,  who  was  in  the  service  and  actual  employment  of  the  said 
D.  W.  at  the  time  of  his  death,  shall  serve  the  said  A.  W.  as  such 
apprentice  for  the  residue  of  the  term  of  such  apprenticeship  within 
mentioned,  according  to  the  provisions  of  an  act  passed  in  the  thirty- 
second  year  of  the  reign  of  King  George  the  Third,  intituled,  an  act 
for  the  further  regulation  of  parish  apprentices,  (c)      Witness  our 
hands  this         ■  day  of  ■ 

I,  the  above  named  A.  W.  do  hereby  declare,  that  the  above  order 
is  made  at  my  request,  and  that  1  do  except  the  said  A.  B.  as  my 
apprentice,  according  to  the  terms  and  covenants  contained  in  the 
said  indenture,  and  according  to  the  provisions  of  the  said  act.  Wit- 
ness my  hand  the  d;.y  and  year  above  written. 

wise  {provided  not  more  than  10/.  be  paid  upon  the  binding  of  such 
apprentice)  against  his  master  if  any  ill  usage  (such  master  naving 
been  duly  summoned  to  appear  and  answer  such  complaint),  to 
impose  upon  conviction  any  reasonable  fine  not  exceeding  40*.  as  a 
punishment  for  such  ill  usage :  and  by  warrant  under  their  hands  and 
seals  to  direct  such  fine,  if  not  paid,  to  be  levied  by  distress  and  sale 
of  the  goods  of  the  offender,  rendering  the  overplus,  after  deducting 
the  amount  of  such  fine,  and  the  charges  of  distress  and  sale :  and  for 
want  of  distress,  such  person  shall  be  committed  to  the  house  of  cor- 
rection, for  not  exceeding  ten  days.  And  such  fine  so  imposed  on 
any  such  master,  shall,  at  the  discretion  of  the  justices,  be  either 
applied  for  the  relief  of  the  poor  of  the  parish  where  the  offender  shall 
reside,  or  otherwise  be  applied  for  the  use  of  such  apprentice,  for,  or 
towards  a  recompense  for,  the  injury  sustained  by  such  ill  usage. 
But  if  any  person  shall  be  aggrieved  by  the  imposition  of  such  fine, 
or  by  any  order  or  warrant  of  distress  for  levying  the  same,  or  by  the 
determination  of  the  said  justices,  or  by  any  act  to  be  done  in  the 
execution  of  such  warrant,  he  may  appeal  to  the  next  general  or 
quarter  sessions,  of  which  appeal  ten  days'  notice  shall  be  given. 

(c)  This  order  provides  for  the  disposal  of  the  apprentice 
on  the  emergency  of  the  master's  dying.  The  56  Geo.  3.  c.  119. 
among  many  other  provisions,  extends  to  justices  power,  by  a 
similar  order,  to  assign  over,  or  to  discharge,  parish  apprentices,  on 
the  removal  of  their  masters'  residences  respectively  into  another 
country,  or  more  than  forty  miles  from  the  place  wherein  they  resided 
at  the  time  of  the  binding ;  with  power  to  order  a  return  of  premium, 
or  any  part  thereof.     The  statute  proceeds  to  inflict  penalties  for  dis- 
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Order  of  two 
justices  for  pay- 
ment of  double 
the  value  of 
goods  fraudu- 
lently remored 
by  a  teaaut 
under  4  Geo.  8. 

c  i  a.  (</) 


County  of f     Be  it  remembered,  that  on  the  525th  day  of  Sep* 

to  wit.         \  tember,  ^in  the         {year  of  our  Sovereign  Lord  the 
now  King,  at  —  in  the  county  of  —  A.  B.  of  ■  aforesaid, 

came  before  us  F.  J.  and  S.  J.  esquires,  two  of  his  Majesty's  jus- 
tices, assigned  to  keep  the  peace  in  and  for  the  said  county,  and 
also  to  hear  and  determine  divers  felonies,  trespasses,  and  other  mis* 
demeanors  committed  in  the  said  county,  and  residing  near  to  the 
close  from  whence  the  cow  hereinafter  mentioned  was  conveyed 
away,  we,  or  either  of  us  not  being  interested  in  that  close,  and 
then  and  there  exhibited  before  us  a  certain  complaint  in  writing 
against  O.  O.  of  ■  aforesaid,  labourer,  by  which  he  gave  us  to 

understand  and  be  informed,  that  he  the  said  A.  B.  on  the  — —  day 

of in  the  year  of  our  Lord  —  at aforesaid,  had  demised 

to  one  E.  O.  a  certain  close  of  pasture  called     ■       containing  by 


estimation 
being  in 


acres,  with  the  appurtenances,  situate,  lying,  and 
aforesaid,  in  a  certain  street  there  called    ■        street, 
to  hold  the  same  to  the  said  £.  O.  from  thenceforth  for  one  whok 
year,  from  thence  next  ensuing,  and  fully  to  be  complete  and  ended, 

at  and  under  the  yearly  rent  of to  be  paid  by  the  said  E.  O.  to 

the  said  A.  B.  at  two  payments  in  the  year,  to  wit,  upon  the  — 

day  of and  upon  the  —  day  of by  equal  portions ;  the 

first  payment  whereof  was  to  begin  and  be  made  on  the  —  day  of 
—  then  next  following :  and  that  by  virtue  of  that  demise,  the 
said  £.  O.  entered  into  the  said  close,  and  was  possessed  thereof; 

and  that  on  the day  of now  last  past,  the  sum  of  — —  of 

— — — — — ^— ^— — — ^ -^  — ^—  ■    ■  *^— ■—       — — ^— — ^— — *— ^— — — 

charging  such  apprentices,  under  the  circumstances  provided  for,  by 
any  other  means  than  those  pointed  out,  and  gives  a  summary  con- 
viction for  disobedience,  with  power  of  appeal  within  three  months, 
giving  twenty-one  days'  notice  in  writing,  and  if  against  any  convic- 
tion entering  into  recognizance  to  prosecute.  Appeals  to  be  to  the 
county  sessions,  who  shall  give  costs  at  their  discretion. 

(d)  Note  by  Mr.  Dickenson.  Different  opinions  are  entertained 
respecting  the  necessity  of  setting  out  the  evidence  in  orders  on  this 
subject,  in  the  same  manner  as  in  convictions.  The  most  extra- 
ordinary circumstance  however  is,  that  authors  of  opposite  opmiosi 
on  the  subject  profess  to  derive  those  opposite  opinions  from  the 
same  source.  In  Williams's  Justice,  a  book  of  good  authority 
(article  Distress),  we  find  the  following  note  subjoined  to  the  fortnof 
the  order  here  transcribed.  "  The  evidence  is  not  set  forth  in  former 
precedents,  upon  the  presumption  that  this  is  no  more  than  an  order, 
and  that  therefore  such  statement  is  unnecessary,  the  court  not 
being  so  shut  as  to  orders,  if  they  are  in  substance  good,  as  they  are 
in  convictions,  in  which  a  statement  of  the  evidence  is  indispensible, 
but  as  it  is  grounded  upon  a  penal  statute,  and  the  forfeiture  cannot 
be  adjudged  but  upon  a  previous  determination,  that  the  party  it 
guilty  of  the  offence  charged,  it  seems  rather  to  be  the  nature  of  s 
conviction,  and  therefore  it  is  adviseable  (certainly  safest)  to  set  out 
the  evidence.  In  fact,  in  a  late  case,  the  Court  were  of  opinion,  that 
the  evidence  ought  to  be  stated,  and  that  the  omission  thereof  is 
fatal;"  the  King  v.  Morgan,  Cald.  Ca.  158. 

On  the  other  hand,  Paley,  in  his  Treatise  on  Convictions  (on  the 
same  subject,  distress),  says,  "  On  a  conviction  the  evidence  must  he 
set  out  particularly  (on  the  authority  of),  the  King  v»  Morsb, 
Cald.  Ca.  156;  but  in  an  order  the  evidence  need  not.  This  cond* 
mode  {see  next  precedent)  was  held  sufficient ;  the  King  v.  Afidde* 
hurst.  Burr.  R.  369."  Both  precedents  from  the  two  authors  re- 
spectively are  here  exhibited. 
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the  rent  aforesaid,  was  arid  became  due  and  hi  arrear  to  the  said 
A.  B.  from  the  said  E.  O.  for  half  a  year,  ended  at  that  day  in  the 
year  aforesaid,  and  yet  is  unpaid ;  and  that  after  the  said  sum  of 
—  of  the  rent  aforesaid,  so  became  due  and  in  arrear  to  the  said 
A.  B.  and  whilst  the  same  was  due  to  him  and  unpaid,  to  wit,  on 

the day  of  ■ now  last  past,  one  brindled  coloured  cow  of 

the  said  E.  O.  under  the  value  of  fifty  pounds,  that  is  to  say,  of  the 
price  of  — ; —  was  depasturing  and  feeding  upon  the  said  demised 
premises,  and  was  then  subject  and  liable  to  be  taken  as  a  distress 
for  the  said  arrear  of  rent  so  due  and  payable ;  and  that  the  Baid 

E.  O.  to  prevent  the  said  A.  B.  from  distraining  the  said  cow,  for 
the  said  arrear  of  rent  so  reserved,  due  and  payable  as  aforesaid, 
afterwards,  that  is  to  say,  on  the  same  day  and  year  last  mentioned, 
fraudulently  and  clandestinely  conveyed  away  the  said  cow  off  and 
from  the  said  demised  premises,  and  hath  ever  since  that  time  con- 
cealed the  same ;  and  that  one  O.  O.  of aforesaid,  labourer, 

Well  knowing  the  premises,  did  wilfully  and  knowingly  aid  and 
assist  die  said  E.  O.  (?)  in  the  fraudulent  conveying  away  the  said 
cow  off  and  from  the  said  demised  premises,  and  in  concealing  the 
same ;  and  thereupon  ufterumrds,  that  is  to  say,  on  the  6th  day  of 

October  in  the  same  year,  at aforesaid,  in  the  county  aforesaid, 

the  said  E.  O.  being  for  that  purpose  duly  summoned,  cometh  before 
us  the  said  justices  in  his  proper  person  to  make -answer  unto  the 
said  complaint;  and  C.  W.  and  F.  W.  being  credible  witnesses  in 
that  behalf,  likewise  now  come  before  us,  and  are  here  now  present, 
and  take  their  corporal  oaths,  and  each  of  them  now  here  taketh  his 
corporal  oath  upon  the  Holy  Gospel  of  God,  to  speak  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  before  us  the  said  justices, 
of  and  concerning  the  premises  in  the  said  complaint  specified;  we 
the  said  justices  having  sufficient  power  and  competent  authority  td 
administer  the  said  oaths  in  that  behalf;  and  the  said  C.  W.  and 

F.  W.  are  now  here  severally  examined  before  us  upon  their,  said 
oaths,  and  each  of  them  is  examined  before  us  upon  his  oath,  of 
and  concerning  the  matter  of  the  said  complaint;  and  the  said 
C.  W.  being  so  examined  by  us  the  said  justices,  does  on  his  said 
oath  for  himself  depose,  swear,  and  say,  in  the  presence  and  hear- 
ing of  the  said  E.  O.  that  (here  set  forth  the  evidence),  and  the  said 
F.  W.  being  also  examined  by  us  the  said  justices,  in  the  manner 
aforesaid,  does  on  his  said  oath  also  depose,  swear,  and  say,  in  the 
presence  and  hearing  of  the  said  C.  O.  that  (here  also  set  forth  the 
evidence) ;  and  the  said  E.  O.  now  present  before  us  the  said  justices 
in  his  proper  person,  to  answer  the  said  complaint;  and  the  said 
complaint,  and  the  examination  of  the  said  C.  W.  and  F.  W.  of  and 
concerning  the  premises,  and  the  evidence  of  the  said  C.  W.  and 
F.  W.  thereupon  given,  upon  their  said  oaths  in  manner  aforesaid, 
being  heard  and  fully  understood  by  the  said  E.  O.  he  the  said  E.  O. 
is  asked  by  us  the  said  Justices,  whether  he  hath  or  knoweth  any 
thing  to  say  for  himself,  why  he  the  said  E.  O.  ought  not  to  be 
convicted  of  the  premises  above  laid  to  his  charge;  and  because 
upon  hearing  and  fully  understanding  the  said  complaint,  and  the 
evidence  of  the  said  C.  W.  and  F.  W.  of  and  concerning  the  pre- 
mises aforesaid,  and  upon  hearing  and  fully  understanding  all  and 
singular  the  matters  and  things  by  the  said  E.  O.  alleged  in  his 
defence,  it  appears  maidfest  to  us,  that  the  said  E.  O.  is  guilty  of 
the  premises  above  laid  to  his  charge,  in  manner  and  form  as  by 
the  said  complaint  is  above  alleged;   and  because  upon  inquiry 

(e)  See  notes',  post,  p.  564. 
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made  by  us  the  said  justices  on  the  oath  of  the  said  C.  W.  in  that 
behalf  likewise,  in  due  manner  taken  before  us  the  said  justices, 
we  having  full  power  and  competent  authority  to  administer  that 
oath,  it  manifestly  appears  to  us  the  said  justices,  that  the  said 
cow,  in  the  said  complaint  mentioned,  at  the  time  of  conveying 
the  same  away,  as  in  the  said  complaint  is  mentioned,  was  of 
the  value  of of  good  and  lawful  money  of  this  realm  ;  there- 
fore it  is  considered  by  us  the  said  justices,  that  the  said  £.  O. 
be,  and  he  is  hereby  convicted  of  the  premises  in  the  said  complaint 
so  as  aforesaid  laid  to  his  charge ;  and  we  do  adjudge  and  order 

the  said  E.  O.  to  pay  to  the  said  A.  B.  the  sum  of of  lawful 

money  of  Great  Britain,  on  the day  of      ■     now  next  ensuing, 

being  double  the  value  of  the  said  cow  in  the  said  complaint  men- 
tioned, according  to  the  form  of  the  statute  in  that  case  made  and 
provided.    Given  under  our  hands  and  seals,  at  —  &c. 


Another  on         County  of f     Whereas  T.  W.  of  &c.  as  bailiff  or  agent  to 

same  subject.  to  wit.  \  Sir  T.  F.  for  and  on  behalf  of  the  said  Sir  T.  F. 

Information  by    did,  upon  or  about  the  ■  day  of  &c.  exhibit  to  and  before  us, 

bailiff  of  land-     p#  \y#  an(j  r#  l#  esquires,  two  of  his  Majesty's  justices  of  the  peace 

lard*  in  and  for  the  said  county,  and  who  reside  near  to  the  township  of 

Marton  and  Over,  in  the  said  county,  and  who  are  not  interested  in 

the  messuage  and  tenements,  lands  and  hereditaments,  hereinafter 

mentioned,   his  complaint  and  information  in  writing  against  T. 

Middlehurst,  of  W.  in  the  township  of  Over  aforesaid,  in  the  said 

county  of  C.  yeoman,  thereby  setting  forth,  that  John  Chesterton, 

late  of  Marton  aforesaid,  husbandman,  had  for  several  years  last 

past  held  and  occupied,  &c.  (stating  the  tenantcy  and arrears  as  in  the 

last),  and  further  setteth  forth,  that  the  said  T.  Middlehurst  did, 

upon  or  about  the  11th  day  of  that  instant  November,  and  now 

last  past,  wilfully  and  knowingly  aid  or  assist  (J*)  in  fraudulently 

For  assisting  to  removing  and  conveying  away  from  off  the  said  premises  so  held  by 

carry  off  or  con- the  said  John  Chesterson,  five  cows,  being  the  proper  goods  and 

ceal  goods,  &c.    chattels  of  the  said  John  Chesterson,  or  (g)  in  concealing  thereof, 

with  intent  to  prevent  the  said  cows  being  distrained  for  the  said 

arrear  of  rent,  and  to  defraud  the  said  Sir  T.  F.  of  such  arrears  so 


(f)  If  any  tenant  shall  fraudulently  remove  and  convey  away 
his  goods  or  chattels,  and  if  any  person  shall  wilfully  and  knowingly 
aid  or  assist  him  in  the  same,  or  in  concealing  the  same,  every  per- 
son so  offending  shall  forfeit  to  the  landlord  double  the  value  of  such 
goods,  to  be  recovered  in  a  court  of  record  at  Westminster;  11 
Geo.  2.  c.  19.  s.  3. 

(g)  In  this  case  two  questions  arose  on  appeal.  It  was  moved 
to  quash  the  orders:  because,  1.  That  it  is  not  described  sufficiently 
what  the  offence  is ;  2.  That  the  charge  was  in  the  disjunctive,  that 
he  assisted  the  tenant  in  removing  or  concealing  the  goods. 

By  Ld.  Mansfield,  Ch.  J.  "  Upon  indictments  it  has  been  de- 
termined, that  an  alternative  charge  is  not  good  (as,  forged,  or 
caused  to  be  forged)  ;  though  one  only  need  be  proved,  if  laid  con- 
junctively (as,  forged  and  caused  to  be  forged) ;  but  I  do  not  see  the 
reason  of  it :  but  this  is  an  order,  and  being  good  in  substance,  needs 
not  be  literally  so  strict."  And  by  the  Court  the  rule  to  shew  cause 
was  discharged,  and  consequently  both  orders  affirmed;  1  Burr.  R.  399. 

In  order  to  justify  the  landlord  in  seizing  under  this  statute,  the 
removal  must  have  taken  place  after  the  rent  became  due,  and  must 
have  been  clandestine;  3  Esp.  Rep.  16,  7. 


ORDERS    or    JUSTICES.  565 

due  to  him  as  aforesaid,  which  said  five  cows  were  under  the  value 
of  50/.  (A)  and  of  the  value  of  21/.  After  a  regular  summons  and 
appearance  of  the  defendant,  the  order  proceeds,  "  Now  we  the  said 
justices  having,  agreeable  to  such  summons,  in  die  presence  of  the 
said  T.  Middlehurst,  examined  divers  proper  witnesses  upon  oath 
touching  the  said  complaint  and  information,  and  the  matter  therein 
cuntained,  and  having  also  inquired  in  like  manner  upon  oath  the 
value  of  the  said  cows,  and  upon  due  consideration  had  in  the 
premises,  we  the  said  justices  hereby  adjudge,  that  the  said  T. 
Middlehurst  is  guilty  of  the  offence  with  which  he  is  charged  as  afore- 
said." The  order  then  adjudges  the  value  of  the  cows,  and  that 
the  said  T.  M.  "  within  three  days  after  notice  of  this  order,  con- 
viction, or  judgment,  do  pay  to  the  said  T.  W.  as  agent  or  bailiff  of 
the  said  Sir  T.  F.  and  for  the  use  of  the  said  Sir  T.  F.  die  sum  of 

/.  being  double  the  value  of  the  said  five  cows  so  fraudulently 

removed  or  concealed  as  aforesaid." 


To  A.  B.  and  C.  D.  (i)  stewards  of  the  Friendly  Society  called  admission  of  a 
the  "  True  Blue  Club,"  holdedat  the   sign  of  the   Royal  Oak,  member  illegally 

situate  in  the  parish  of  St.  James,  iu  the  town  of in  the  county  excluded,  and 

of for  payment  of 

arrears  of  allow- 

Qi)  If  the  goods  and  chattels  so  fraudulently  carried  off  or  con-  wituheld. 
cealed  shall  not  exceed  the  value  of  50/.  the  landlord  or  his  agent 
may  exhibit  a  complaint  in  writing  before  two  justices  of  the  peace 
of  the  same  county  or  division,  residing  near  the  place  where  such 
goods  and  chattels  were  removed,  or  near  the  place  where  the  same 
were  found,  not  being  interested  in  the  lands  or  tenements  where 
such  goods  were  removed,  who  may  summon  the  parties  concerned, 
examine  the  fact,  and  all  proper  witnesses,  upon  oath  (or  if  it  is  a 
Quaker,  upon  affirmation  required  by  law),  and  in  a  summary  way 
determine  whether  such  person  or  persons  be  guilty  of  the  offence 
with  which  he  or  they  are  charged,  and  to  inquire  in  like  manner 
of  the  value  of  such  goods  and  chattels,  and  upon  full  proof  of  the 
offence,  by  order  under  their  hands  and  seals,  the  said  justices  shall 
adjudge  the  offender  or  offenders  to  pay  double  the  value  of  the  said 
goods  and  chattels  to  stich  landlord,  his  bailiff,  servant,  or  agent,  at 
such  time  as  the  said  justices'shall  appoint,  and  if  the  offender  or 
offenders,  having  notice  of  such  order,  shall  refuse  or  neglect  so  to 
do,  they  shall,  by  their  warrant,  levy  the  same  by  distress,  and  for 
want  of  such  distress,  may  commit  the  offender  or  offenders  to  the 
house  of  correction,  there  to  be  kept  to  hard  labour,  without  bail  or 
mainprize,  for  the  space  of  six  months,  unless  the  money  so  ordered 
to  be  paid  as  aforesaid  shall  be  sooner  satisfied  ;  s.  4. 

But  the  party  may  appeal  to  the  next  general  or  quarter  sessions, 
who  may  determine  such  appeal,  and  give  costs  to  either  party;  s.  5. 

(*)  By  49  Geo.  3.  c.  125.  s.  4.  all  orders  made  by  justices  by  virtue 
of  the  said  act  or  this  act,  shall  be  made  upon  the  presidents, 
wardens,  stewards,  treasurers,  trustees,  or  other  principal  officers 
of  the  society  to  which  such  complaint  shall  relate,  or  any  one  or 
more  of  them,  or  any  of  them,  at  the  discretion  of  thf  said  justices, 
in  the  proper  name  or  names  of  such  officer  or  officers  ;  and  every  such 
order  may  be  served  upon  tne  officer  or  officers  so  named  therein, 
either  by  delivering  a  copy  of  the  said  order  to  such  officer  or 
officers,  or  one  of  them,  or  leaving  the  same  at  his  last  or  usual  place 
of  abode ;  and  su<h  service  shall  be  binding  on  such  officer  or  officers, 
and  on  the  society  to  which  such  officer  or  officers  shall  belong. 
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County  of  — —  J  Whereas  H.  O.  of  the  said  parish  of  St 
to  wit.  \  James,  in  the  said  county,  of  — r —  cordwainer, 
in  his  proper  person,  on  the  —  day  of  — —  in  the  — r—  year  of 
our  Sovereign  Lord  George  the  -: —  by  the  grace  of  fjfod  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of 

the  Faith,  at  aforesaid,  in  the  county  aforesaid,   made  an 

information  and  complaint  upon  oath  before  us  P.  Q.  esq.  and  the 
Rev.  R.  8.  clerk,  two  of  the  justices  of  our  Lord  the  King  assigned 
to  keep  the  peace  of  our  said  Lord  the  King  within  the  said  county 

of and  also  to  hear  and  determine  covers  felonies,  trespasses, 

and  other  misdemeanors  within  the  said  county  committed,  whose 

names  are  hereunto  set,  and  seals  affixed,  and  residing  at  

aforesaid,  where  the  said  society  was  established,  and  which  oath 
we  the  said  justices  did  theu  and  there  administer  to  him,  by  which 
said  information  and  complaint  on  oath  aforesaid,  the  said  H.  0. 
deposed  and  said  that  he  the  said  fl.  O.  then  was  a  member  of  a 
certain  friendly  society,  called  "  The  True  Blue  Club,"  held  at  the 
sign  of  the  Royal  Oak,  situate  in aforesaid,  in  the  county  afore- 
said (the  rules,  orders,  and  regulations  of  which  said  society 
had  been  exhibited  in  writing  to  the  justices  of  our  said  Lord 
the  King  assigned  to  keep  the  peace  of  our  said  Lord  the  King 
within  the  said  county  of  ■  at  the  general  quarter  sessions 
of  the  peace  holden  in  and  for  the  said  county,  and  by  the  said  jus- 
tices at  their  said  sessions  after  due  examination  allowed  and 
confirmed,  and  afterwards  signed  by  the  clerk  of  the  peace  at  the 
said  sessions,  pursuant  to  the  statute  in  that  case  made  and  pro- 
vided). And  that  the  said  H.  O.  had  been  a  member  of  the  said 
society  for  the  space  of  twelve  years  and  upwards,  and  that  he  had 
for  two  years  then  past,  or  thereabouts,  been  lame,  and  thereby 
rendered  incapable  of  working  at  his  calling,  that  he  did  then,  con- 
tinue so,  and  that  he  had  during  the  time  he  was  so  lame  received 
an  allowance  of  live  shillings  weekly  and  every  week  from  the  said 
society,  until  the  first  day  of  ■  then  and  now  last,  on  the  club 
night  of  which  month  the  members  of  the  said  society  refused  to  pay 
him  any  further  allowance,  declined  accepting  his  contribution  money, 
and  unjustly  excluded  him  from  the  said  society,  and  thereupon  he 
prayed  that  justice  might  be  done  to  him  in  the  premises,    And 

whereas,  on  —  the  day  of  — -  in  the  year  aforesaid,  at 

the in  —  aforesaid,  A.  B.  and  C.  P.  stewards  of  the  said 

society,  pursuant  to  our  summons  issued  for  that  purpose,  as  also 
G.  H.,  K.  L.,  and  M.  N.  trustees  of  the  said  society,  (J)  with  X.  T. 
and  U.  W.  members  of  the  same,  appeared  before  us  the  said  P.  Q. 
and  R.  S. ;  and  the  said  H.  O.  being  then  and  there  present,  we  the 
the  justices  aforesaid  did  then  and  there  determine  the  matter  of  the 
§aid  complaint  according  to  the  true  purport,  intent,  and  meaning 
of  the  rules,  orders,  articles,  and  regulations  of  such  society,  coin 
$rmed  by  the  justices  in  session  according  to  the  directions  of  the 
statutes  in  that  case  made  and  provided. 

And  thereupon  we  do  order  and  adjudge,  by  virtue  of  the  said  sta* 
tutes,  that  the  said  stewards  do  herewith  pay  (Ar)  to  the  said  H*  0. 


!j)  See  59  Geo.  S.  c.  128.  s.  4. 
k)  By  49  Geo.  3.  c.  128.  s.  3.  "  If  complaint  shall  be  made  to  tws 
such  justices  by  any  member,  of  relief  having  been  refused  to  him  by 
any  such  society,  to  which  he  shall  be  lawfully  entitled  according  to 
the  rules  of  the  society,  the  said  two  justices  residing  within  the 
county,  &c.  withiu  which  such  society  Shall  be  held,  shall  summon 
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the  sum  of  twenty  shillings,  being  the  sum  due  to  him  for  four  weeks' 

allowance,  ending  on  the  — —  day  of last,  together  with  five 

shillings  costs.  And  we,  the  justices  aforesaid,  do  further  order  and 
adjudge  that  the  said  H.  O.  be  re-admitted  into  the  said  society,  and 
into  all  the  benefits  and  advantages  arising  therefrom ;  and  we  do 
order  and  require  you,  the  stewards  and  members  of  the  said  society, 
to  re-admit  the  said  H.  O.  into  the  said  society,  and  into  all  the 
benefits  and  advantages  arising  therefrom  accordingly.    Given  under 

our  hands  and  seals  at aforesaid,  in  the  county  aforesaid,  the 

day  of — —  A.  D. 


§4.    OF    CONVICTIONS,    AND    APPEALS    FROM    THEM. 

A  summary  conviction  is  a  record  of  the  proceedings  had 
under  the  authority  of  a  penal  statute,  before  some  justice, 
magistrate,  or  commissioner  duly  authorized  to  receive 
information,  and  to  proceed  to  judgment.  (/) 

This  authority,  therefore,  being  special,  and  in  restraint 
of  the  common  law,  it  must  appear,  on  the  face  of  the  pro- 
ceedings, to  have  been  strictly  pursued,  according  to  the 
letter  of  the  act  by  which  it  was  created,  that  the  justice 

the  person,  being  an  officer  of  the  society  against  whom  such  com- 
plaint shall  be  made,  and  upon,  his  appearance,  or  in  default  thereof, 
upon  due  proof  upon  oath  of  the  service  of  such  summons,  shall  pro-* 
ceed  to  hear  and  determine  the  same,  and  award  such  sum  of  money 
to  be  forthwith  paid  to  the  said  complainant,  as  shall  appear  to  them 
to  be  due  on  such  award  as  aforesaid,  together  with  such  a  sum  for 
costs,  not  exceeding  ten  shillings,  as  to  them  shall  seem  meet ;  and  if 
the  said  sums  shall  not  be  forthwith,  and  in  the  presence  of  such 
justice  or  justices,  paid  to  such  complainant,  or  to  some  person  there 
attending  on  his  behalf,  then  such  justices  shall  by  warrant  under 
their  hands  and  seals,  cause  such  sum  and  costs  as  aforesaid,  to  be 
levied  by  distress,  of  the  monies,  goods,  chattels,  securities,  and 
effects  belonging  to  the  said  society,  together  with  all  further  costs 
and  charges  attending  such  distress  and  sale,  returning  the  overplus, 
(if  any')  to  the  said  society,  or  to  one  of  the  treasurers  or  trustees 
thereof,  and  in  default  of  such  distress  being  found,  then  to  be  levied 
by  distress  and  sale  of  the  proper  goods  of  the  officer  or  officers  of  the 
said  society  so  neglecting  or  refusing  as  aforesaid,  together  with  such 
further  costs  and  charges  as  aforesaid,  returning  the  overplus  (if  any) 
to  the  owner,  and  so  from  time  to  time,  as  often  as  complaint  shall 
be  made  of  the  non-payment  of  any  sum  or  sums  directed  by  such 
order  to  be  paid  as  aforesaid.  Provided  always,  that  whatever  sums- 
shall  be  paid  by  any  such  officer  or  officers,  or  levied  on  his  or  thefr- 
proper  goods,  in  pursuance  of  the  order  of  any  justices  as  aforesaid, 
shall  be  repaid,  with  all  damages  accruing  to  him  or  them,  out  of  the 
first  monies  which  shall  thereafter  be  received  by  such  society. 

(/)  The  appellation  "justice "  is  usually  applied  to  persons  in  the 
commission  of  the  peace  for  counties,  &c. ;  c*  magistrate  "  to  persons 
exercising  similar  authority  under  charter,  as  in  cities,  boroughs, 
&c.  Some  modern  statutes  relative  to  the  revenue,  give  power,  in 
some  respects  similar  to  commissioners  of  the  public  boards. 


adopted  ay  die  common  law,  incxminmi 
twnded  in.  natural  justice,,  hsge  hemohseiwi; 
statute  a»  ift  die  ease  in.  some  bkbobj 
dispense  wick  the  fcrm  of  slating 


frith  strictness, 

againsT  the  ffffrmfawfj 

appeaL      And  a* 

ssea*  £*»  fc  suns'*  mfmwamr  of* 

ef  mm  ol^ettiom  imwmmt  vffvnmJ*  (m) 

A  eoovietiom  ma  (except 
statute  creating  the  odfence}  contains  the 


an  information,  or  charge  against  the 
Strumdijf9  a  saaamoaa,  or  notice  of  such  ~ 
order  that  he  may  make  his  defence. 

Tkhdhf9  hi*  appearance,  or  noo-appearance. 
TwLTtilm.  his  confession,  or  defence. 

do  not  confess;  and, 

Sixthly,  the  judgment,  or  adjudication- 

Andf  in  general,  all  these  matters  most  be  particaJadj 
set  forth  in  the  record  of  the  conviction. 

For  the  ease,  indeed,  of  the  magistrates,  the  legislature 
has,  in  manr  instances,  dispensed  with  this  precise  state- 
ment, whicn  the  lair  generally  requires  by  prescribing 
a  concise  form  for  the  drawing  np  of  the  conviction. 

And  where  an  act  of  parliament  directs,  that  all  con- 
victions shall  be  made  out  in  the  form,  or  to  the  effect 
following  (giving  a  particular  form),  a  conviction,  con- 
taining all  the  substantial  parts  of  the  form  prescribed 
will  be  good,  although  it  be  not  in  the  express  words 
thereof,  or  may  contain  something  more  than  is  directed ; 
bat  more  on  tnis  part  of  the  subject  hereafter. 
Uhfwutk*.  First,  then,  respecting  the  information,  which  must 

be  the  commencement  of  every  proceeding  which  is  not 
directed  to  be  merely  on  the  view  of  the  offence  by  a 
justice*  It  must  contain  four  circumstances,  correctly 
stated ;  viz.  the  time  when  taken,  the  place  where  taken, 
the  authority  before  which  taken,  and  the  charge  pre- 
ferred* 

The  information  should  contain  the  day  when  it  was 
taken,  that  it  may  appear  to  have  been  given  within  the 


(w)  The  King  v.  Daman,  1  Chit.  R.  133. 
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time  limited  by  the  statute,  (w)    But  a  mistake  in  the  day, 
if  it  were  in  proper  time,  will  not  be  material. 

If  the  time  limited  by  the  statute  be  within  one  or  more  Time  when 
months,  or  the  like,  without  expressing  that  they  shall  be taken* 
calendar  ones,  the  limitation  must  be  computed  according 
to  lunar  months  of  twenty-eight  days  each;  and  not 
according  to  the  calendar  months  in  our  almanacs.  There- 
fore, if  the  statute  limit  a  prosecution  to  twelve  months  in 
the  plural  number,  such  prosecution  must  be  commenced 
within  forty-eight  weeks,  and  not  afterwards;  but  if  it 
expresses  a  twelvemonth  in  the  singular  number,  this  is  to 
be  intended  a  whole  year,  it  being  generally  understood 
that,  by  the  space  of  time,  called  thus  in  the  singular 
number  "  a  twelvemonth,"  is  meant  a  whole  calendar 
year.  And  when  the  computation  is  to  be  made  from  an 
act  done,  the  day,  when  such  act  was  done,  is  always 
inclusive,  (o) 

The  place  where  the  judgment  is  given,  or  in  other  Place  where 
words,  where  the  conviction  takes  place,  must  be  stated taken* 
with  sufficient  precision,  to  shew  that  the  power  exercised 
was  only  commensurate  with  the  jurisdiction  claimed. 
There  seems  some  doubt  respecting  the  necessity  of 
naming  the  county  in  the  body  of  the  conviction,  as  well 
as  in  the  margin,  in  which  latter  place  it  always  stands. (p) 
But  it  appears  to  be  sufficient  if  the  county  be  in  the 
margin,  and  the  reference  to  it  in  the  body  of  the  con- 
viction be  clear  and  precise,  and  without  ambiguity,  (q) 
It  is,  on  all  hands,  however,  agreed,  as  is  apparent,  that  it 
is  better  to  name  the  county  in  the  body  of  the  conviction, 
in  order  to  avoid  all  possibility  of  indistinctness  and  cavil; 
as  it  has  become  an  axiom  in  law  respecting  convictions, 
that  the  subsequent  evidence,  on  the  hearing,  cannot 
supply  any  defect  in  the  previous  charge  in  the  informa- 
tion ;  and,  as  the  latter  is  the  foundation  on  which  all 
the  subsequent  proceedings  must  be  founded,  precision  in 
the  description  of  locality  becomes  of  primary  importance 
in  the  information.  If  the  statute,  on  which  the  prosecution 
is  founded,  be  a  local  one,  like  those  for  regulating  the 
sale  of  hay  and  coals,  within  the  bills  of  mortality,  or  the 
building  act,  or  that  for  the  improvement  of  the  streets 
of  the  metropolis,  the  place  where  the  fact  charged  was 

(n)    1  Lcl.  Raym.  509,  582;   2  Bla.  Com.  141 ;  Lacon  v.  Hooper, 

6  T.  R.  224. 

(o)  The  King  v.  Adderley,  Dougl.  446;    Castle  v.  Burditson, 

3  T.  R.  623. 

(p)  Bcscaw.  25.  (?)  Narcs,  7. 


5/0 


CONVICTIONS. 


Authority  of 
couriering  jus- 
tice or  justices. 


Hie  charge. 


Nntnct. 


committed  is,  in  importance,  at  least  the  second  ingre- 
dient in  describing  the  alleged  offence. 

The  name  and  style  of  the  justice,  or  other  person 
claiming  authority  to  hear  and  determine,  before  whom 
the  information  was  laid,  must  be  set  forth,  in  order  to 
shew  that  he  has  that  authority  he  claims ;  not  only  that 
he  has  been  appointed  for  the  purpose,  but  that  he  has 
acted  within  his  jurisdiction.  It  is  therefore  ex.  gr.  not 
sufficient  to  style  a  man  "  justice,  &c.  within  the  county/' 
but  he  must  be  stated  to  be  such  justice,  &c.  u  in,  and 
for,  the  county ."(r)  When  a  statute,  moreover,  gives 
cognizance  of  an  offence  to  the  next  justice,  it  is  not  suf- 
ficient to  name  him  merely  a  justice,  even  in,  and  for,  the 
county,  as  none  but  the  next  (qccessible  and  obtainable  at 
least)  'justice  can  have  jurisdiction  under  those  words ;  (s) 
but  if  the  statute  say,  "  justices  in,  or  near,  the  place/' 
it  is  only  directory,  and  any  justices  of  the  county,  or 
division,  Sec.  it  should  seem,  may  act.  (I) 

The  charge  should  always  be  reduced  to  writing.  Some 
of  the  statutes  require  it  so  to  be,  in  toiidem  verbis; 
others  leave  it  wholly  unnoticed,  or  only  to  be  collected 
by  inference ;  and  a  distinction  has  been  taken  between 
those  instances  in  which  the  first  proceeding  is  simply 
a  complaint,  and  those  wherein  it  is  styled  an  information. 
There  seems,  on  examination,  to  be  little  foundation  in 
principle  for  this  distinction.  This  proceeding  is  altogether 
admitted  to  be  in  derogation  of  the  common  law,  and  the 
information,  and  conviction,  to  stand  in  lieu  of  an  indict- 
ment and  verdict:  it  should  seem,  therefore,  that,  on 
principle  at  least,  the  information  should  be  assimilated, 
as  much  as  possible,  to  the  indictment  in  all  points,  the 
first  of  which  is  being  reduced  to  writing.  It  seems  in 
all  cases  reasonable  also  that  the  informer's  name  should 
appear ;  whenever  any  part  of  the  penalty  is  given  to.  him 
by  statute,  it  is  indispensable  ;  because  in  those  instances, 
upon  the  common  principles  of  evidence,  such  interested 
informer  is  rendered  incompetent  to  be  a  witness ;(«) 
therefore  the  conviction  must  be  supported  on  other 
testimony.    The  names  of  each,  and  every,   of  the  de- 
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(r)  2  Salk.  473.  (j)  Dalt.  c.  6;  Dougl.  66. 

(t)  The  King  v.  Stephen,  Cald.  302.  It  may,  however,  be  worth 
consideration  (especially  if  the  defendant,  after  hearing,  be  acquitted) 
how  far  it  may  prove  justifiable  to  drag  a  defendant,  capriciously,  and 
without  good  cause,  before  a  magistrate  living  at  a  great  distance, 
though  within  the  county,  when  there  are  others  accessible  residing, 
according  to  the  words  of  the  act,  near. 

(u)  Lord  Rayra.  164$ ;  3  Burr.  R.  1473. 
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fendants  ought  also  to  be  inserted,  an<^  none  of  them 
under  any  general  title  or  description,  as  ex.  gr.  A.  JJ.  awi 
company. (xi)  And  it  seems  no  exception  to  this  rule,  that 
one  of  the  defendants  is  a  woman,  and  ^J4me  covert ;  fqr 
it  has  been  determined,  even  in  a  case  where  a  previous 
contract  (which  it  was  observed  a  feme  covert  could  not 
enter  iptp  without  her  husband)  partly  constituted  the 
very  nature  of  the  offence,  that  "  it  was  not  necessary  to 
joip  the  husband,  and  that  in  every  crime  which  a  feme 
covert  can  commit  alone,  it  is  sufficient  to  charge  her  in  a 
cQiwietion."  (w) 

ft  is  necessary,  on  the  subject  of  names,  to  observe  somen 
thing  with  respect  to  another  party  comprehended  in  soma 
informations,  viz.  where  the  penalty  of  the  offence  is  a 
pecuniary  one,  and  given  to  the  owner  of  property  in-* 
jured.  in  such  cases,  his  name  is  certainly  material.  On 
this  subject,  the  cases  of  the  King  v.  Corden,  (x)  and 
the  King  v.  Damar,  (y)  are  decisive. 

The  essential  requisite  in  charging  an  offence,  is,  that  it  Description  of 
contain  a  direct  charge,  and  not  facts  from,  which  the  im- the  offencc» 
putation  of  an  offence  is  to  be  inferred,  however  plainly  ;(z) 
and>  in  express  terms,  every  ingredient  that  is  necessary 
to  constitute  the  crime  described  by  the  statute  itself. 
Thus,  if  knowledge,  or  consciousness  in  the  offender,  be 
made  to  constitute  a  part  of  the  guilt  of  the  transaction, 
such  knowledge  or  consciousness,  must  be  directly 
averred,  and  nothing  less  will  serve ;  so,  if  the  day,  or 
Hour,  at  which  the  act  be  done,  as  under  some  of  the  game 
laws  ;  or,  the  place  in  which  it  be  committed,  as  in  the  acts 
for  the  preservation  of  fish  ;  or  the  age  of  any  party  men- 
tioned in  the  conviction,  as  in  the  coach  regulation  act ; 
the  same  precision  in  averment  is  necessary ;  for  PcO  in- 
tendment can  be  admitted  in  order  to  assist  a  description 
defective  in  an  essential  ingredient,  (a)  And  if  the  oath 
of  the  informant  be  requisite  by  the  terms  of  the  statute, 
it  must  appear  on  the  face  of  the  information  that  he  was 
sworn.  (6) 

Although  the  description  of  the  offence  must  be  such  as  When  a  doubt 
to  bring  it  clearly  within  the  words  of  the  act,  which  de-  in  !JC  P"*cif* 
clares  it^or  punishes  it,  many  cases  might  be  cited  to  shew  ^[uteUu 

— j— — . : — : — .    ■■  .. : not  suffice^ 


(v)  The  King  v.  Harrison,  8  T.  R.  508 
The  King  v.  Crofts,  2Str.  1120. 
The  King  v.  Corden,  5  Burr.  2279. 


(w)  The  King  v.  Crofts,  2Str.  1120. 

(*)  The  King  v.  Corden,  5  Burr.  22^ 

(y)  The  King  v.  Damar,  2  B.  and  A.  S78. 

(z)  The  King  v.  Bradley,  10  Mod.  155. 

fa )  The  King  v.  Trelawny,  1  T.  R.  1S»;  2  Ld.  Rayra.  79*s 

(/>)  Boscaw.  16. 


572  CONVICTIONS. 

that  a  mere  compliance  with  the  terms  is  not  always  suffi- 
cient ;  for,  as  was  said  by  a  very  learned  judge  upon  one 
occasion,  "  if  a  magistrate  merely  state  the  fact  of  the 
offence  in  the  words  of' the  act,  as  if  it  were  the  legal  effect 
of  the  evidence,  when  the  evidence  itself  do  not  warrant 
the  conclusion,  he  subjects  himself  to  a  criminal  informa- 
tion."^) Thus,  on  the  5th  of  Ann.  c.  14.  it  has  been 
holden  that  a  conviction  for  "  keeping  a  gun,  alleged  to  be 
an  instrument  for  destroying  game,"  is  bad ;  for  though  the 
act  prohibits  the  keeping  or  using  any  engine  to  kill  or 
destroy  game,  yet  as  a  gun  is  not  specifically  named  as 
one  of  the  forbidden  engines,  and  as  a  gun  is  an  instru- 
ment which  may  be  lawfully  kept  for  other  purposes 
than  that  of  destroying  the  game,  it  is  not  sufficient  so 
to  allege  the  fact,  though  according  to  the  words  of 
the  statute ;  (d)  but  a  conviction  for  keeping  a  lurcher  to 
destroy  the  game  under  the  same  statute,  was  held  good ; 
for  not  only  is  a  lurcher  specifically  by  name  forbidden, 
but  the  prohibition  is  in  the  disjunctive  keep,  or  use,  so 
that  the  description  of  the  offence  was  both  conformable 
with  the  terms,  and  the  spirit,  of  the  statute,  (e)  The  pre- 
sumption, indeed,  admissible  in  favour  of  a  defendant,  in 
consequence  of  the  loose  description  of  the  offence  in  the 
conviction,  as  in  the  case  of  keeping  a  gun  above  men- 
tioned, may  be  qualified  and  corrected,  though  not  ex- 
tended, by  the  evidence ;  as  if  it  be  added,  "  and  he,  the 
witness,  then  and  there  saw  the  said  defendant  fire  the 
said  gun  (at  a  hare,  or  other  game,)  or  saw  him  beating 
the  covers  with  an  apparent  intention  of  destroying  the 
game,  &c."  (f) 
Facts themteires  Upon  the  principle  which  governed  these  determina* 
o  be  charged,    f\ons  ft  seems  that  the  particular  circumstances  of  the  acts. 

lot  the  result  of       r*    {.  jx  jx.i_  ••  /.  m  ' 

hem.  which  are  supposed  to  conduct  the  opinion  of  the  con- 

victing magistrate  to  his  judgment  of  their  illegality,  must 
be  set  forth,  and  not  the  mere  legal  result  of,  or  conclu- 
sion from  them.  This  observation  extends  to  a  very 
extensive  range  of  cases,  as  profane  swearing,  which 
offence  consists  in  uttering  particular  expressions ;  to  gam- 
ing,  which  consists  in  particular  acts,  done  after  a  particular 
manner;  to  offences  by  publicans  against  the  tenor  of  their 
licenses ;  to  frauds,  accomplished  by  certain  specified 
means  ;  and  to  various  other  instances.     la  short,  as  was 


i 


c)  Per  Le  Blanc,  J.,  the  King  v.  Thomson,  2  T.  11.  18. 

d)  Avery  v.  Hoole,  Cowp.  825. 
(e)  The  King  v.  Pearce,  9  East,  R.  338. 
(/)  The  King  v.  Davies,  6  T.  R.  177. 
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observed  by  Buller,  J.  in  one  case,  (g)  il  where  the  legis- 
lature has  spoken  in  general  terms,  and  where  a  particular 
offence  is  intended  to  be  included  under  the  general 
description,  it  is  necessary,  in  a  conviction,  to  set  forth 
the  particular  act  done  by  the  party  offending,  in  order 
to  shew  that  such  act  comes  within  the  general  descrip- 
tion, and  therefore  to  enable  such  defendant  to  meet 
the  charge." 

In  all  cases,  however,  where  the  substance  of  the  offence 
consists  of  a  simple  fact,  and  the  place,  time,  or  manner,  of 
committing  the  act,  do  not  contribute  to  its  guilt,  it  will  be 
enough,  if  the  offence  in  the  conviction  be  described  in  the 
words  of  the  statute,  declaring,  describing,  or  punish- 
ing, it. 

But  this  mode  of  interpreting  the  language  of  statutes 
must  be  adopted  with  caution.  The  statute  of  5  Geo.  3. 
for  the  protection  of  private  fisheries  makes  no  mention 
of  the  dissent  of  the  owner  being  an  ingredient  in  the 
offence  ;  yet  it  is  obvious,  on  a  little  consideration,  that, 
if  the  act  be  not  done  after  that  manner,  or  in  other  words, 
if  the  owner's  consent  be  previously  obtained,  it  can  be  no 
injury  to  the  party,  for  whose  interest  and  protection  the 
statute  was  enacted.  The  same  reasoning  might  be  ex- 
tended to  many  other  statutes,  giving  summary  convictions 
for  injuries  to  private  property.  In  these  cases  the  want 
of  consent  in  the  owner  makes,  by  necessary  implication, 
a  principal  feature  in  the  charge,  and  therefore  must  be 
stated  in  trie  information.  This  doctrine  has  long  been 
established  :  (A)  but  in  a  recent  case,  before  cited,  the 
interpretation  of  this  statute  has  been  carried  much  farther, 
and  it  has  been  holden  not  only  necessary  to  be  stated  in 
the  information,  that  the  act  was  committed  without  the 
consent  of  the  owner,  but  it  must  appear  expressly  on  the 
information,  and  be  supported  by  the  evidence,  that  the 
prosecution  is  carried  on  at  the  instance,  and  on  behalf  of 
such  owner,  (i) 

The  last  point  in  the  charge  to  be  considered  is  (under  Exceptions  and 
many  of  the  statutes  giving  summary  convictions)  one  of  f ^ el2^ion*  * 
the  most  important,  and  one  which  has  given  occasion  to  between'them. 
more  appeals  than  most  others.      It  arises  out  of  the 
necessity,  imposed  by  the  respective  statutes  themselves, 
of  negativing  expressly  and  directly  every  exception,  which 
may  accompany  the  description  of  the  offence,  in  their 

(g)  The  King  v.  James,  Cald.  458. 

(h)  The  King  v.  Millison,  2  Burr.  R.  679 ;  the  King  v.  Corden, 
4  Burr.  2779. 

(t)  The  King  v.  Daman,  2  B.  and  A.  378 ;  1  Chit.  R.  147. 
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enacting  clauses ;  and  in  distinguishing  exceptions  so  made 
from  exemptions  introduced  by  separate  provisions.  It  has 
been  frequently  determined,  and  is  now  settled,  that  the 
former  sire  all  that  it  is  necessary  to  negative  by  averment 
in  the  conviction,  and  that  the  latter  are  to  be  taken 
advantage  of,  and  exhibited  by  the  defendant,  if  he  would 
bring  himself  within  them,  (j)  The  absence  of  them  does 
not  form  any  constituent  part  of  the  offence  charged,  though 
the  existence  of  them  does  in  many  cases  form  the  defence 
of  the  person  accused,  (k)  The  shortest,  and  perhaps  the 
clearest,  elucidation  of  the  former  part  of  this  doctrine, 
perhaps,  arises  out  of  the  qualification  act  of  Car.2.  respect- 
ing game,  in  convictions  on  which  act  the  qualifications 
(being  by  exception  in  the  section  imposing  the  penalty,) 
must  be  severally  negatived  in  the  charge,  on  the  face  of  the 
conviction,  and  the  want  of  such  averment  cannot  be  sup- 
plied by  the  evidence.  (I)  Of  the  latter  part,  out  of  the  act 
of  50  Geo.  3.  for  regulating  stage  coaches,  in  the  early  sec- 
tions of  which  there  are  numerous  offences  declared,  includ- 
ing numerous  exceptions,  all  of  which,  upon  the  principle 
just  insisted  on,  must  be  negatived  in  any  conviction  under 
this  statute ;  but  by  the  subsequent  sections  there  are 
some  exemptions  from  the  penalties  to  be  claimed  by  the 
defendant  under  certain  circumstances,  which  therefore 
need  not  be  noticed  in  the  conviction.  The  same  may  be 
said  of  a  conviction  for  retailing  spirits  without  a  license, 
without  averring  that  they  were  was  not  sold  to  be  used  in 
medicine,  a  claim  of  exemption  from  the  penalty  allowed  by 
a  distinct  provision  of  the  statute,  (m)  And  it  is  immaterial 
whether  trie  exemptions  be  in  the  same  statute  which 
enacts  the  penalties,  or  in  a  subsequent  statute  bearing 
reference  to  it.  (/i) 

Such  is  the  general  outline  of  the  difference  between 
exceptions,  and  exemptions,  and  little  more  than  an  outline 
can  be  given  in  a  work,  in  a  considerable  degree  confined 
to  elementary  principles,  and  general  results ;  but  in  some 
statutes,  from  the  loose  manner  of  wording  them,  and  a 
certain  indistinctness  of  description,  some  difficulties  will 
occur  inspecting  the  extent,  within  which  these  rules  are 
designed  to  operate.  For  example,  it  has  been  decided 
that  the  exception  in    12  G&o.  3.  c.  61.  s.  11.    df  mills 


(,;)  The  King  v.  Jukes,  8  T.  R.  542. 

(k)  The  King  v.  Jarvis,  1  East,  R.  647.  (n.)  ;  the  King  v.  Ford, 
1  Stra.  555. 
(/)    1  T.  R.  141 ;  15  East,  456. 
[m)9  Geo. 2.  c.  23  ;  2  Stra.  1101 ;  1  Stra.  555. 
n)  The  King  v.  Hall,  1  T.  R.  320. 
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then  used  for  making  gunpowder,  &c.  does  not  apply  to 
the  limits  first  mentioned  in  that  clause,  but  only  "  to  the 
other  part  of  Great  Britain/'  not  within  those  limits  ;  and 
therefore  an  information,  charging  the  keeping  more  than 
the  allowed  quantity  of  gunpowder  within  the  specified 
limits  need  not  negative  this  exception. 

This  is  all  that  is  cbnsidered  necessary  to  be  observed 
in  this  place  respecting  the  first  part  of  a  conviction,  viz. 
the  information  containing  the  charge. 

2dly.  The  summons.  In  all  cases,  except  those  few,  in  Summons. 
which  particular  statutes  have  allowed  justices  to  convict 
offenders  on  view  of  the  offence  (which,  however,  when 
exercised  must  be  stated  accordingly  on  the  face  of  the 
conviction)  a  summons  of  the  defendant  is  a  necessary 
step  in  the  proceedings,  that  he  may  have  time  to  prepare 
himself  for  defence  :  unless  oath  be  made  of  the  personal 
service  of  the  summons,  the  justices  cannot  proceed  in 
in  his  absence,  (o)  In  order  to  shew  that  no  surprise  has 
been  attempted,  such  summons  must  be  stated  in  the 
conviction.  How,  and  in  what  precise  terms,  it  must  be 
so  stated,  has  been  the  subject  of  some  controversy,  (p) 
It  is  now,  however,  a  decided  point,  that  it  is  sufficient  To  be  stated 
to  state,  that  the  party  was  duly  summoned,  without  §enera,,y« 
further  particularizing  the  circumstances ;  for  the  Court 
above  will  always  suppose  a  magistrate  has  executed  his 
authority  regularly,  where  nothing  to  the  contrary  ap- 
pears.^) If,  however,  it  be  thought  necessary  to  set 
out  the  summons,  it  must  on  the  face  of  it  be  in  all 
respects  regular ;  for,  if  it  appear  otherwise,  it  will  be 
sufficient  reason  for  quashing  the  conviction  ;  (r)  the  day, 
and  place,  and  authority,  must  appear  to  have  been  cor- 
rectly stated,  as  well  as  the  proof  of  service  on  the  defer** 
dant;  and  also  that  sufficient  time  was  allowed  for 
defence,  ($) 

3dly.  It  must  next  be  stated,  that  the  defendant  ap  Appearance  or 
peared  to  the  summons,  or  that  he  did  not  appear,  as  the  »>*»  appearance, 
fact  was.  If  he  appear,  he  cannot  afterwards  take  advan- 
tage of  any  irregularity  in  the  summons,  except  indeed 
(if  it  be  so)  that  it  did  not  allow  sufficient  time  for  defence; 
and  if  he  waive  that  objection  at  the  time  of  hearing,  he 
cannot  afterward  take  advantage  of  that  particular  ohjeo 

.  -^ ■ — — • 

(o)  The  King  v.  Allaston,  2  Stra.  678  ;  the  King  v.  Venables,  id. 
630. 

(p)  The  King  v.  Green,  10  Mod.  213. 
(q)  The  King  v.  Stone,  1  East,  R.  639. 
(r)  The  King  v.  Venables,  2  Ld.  Rayra.  1405. 
(*)   The  King  v.  Mallison,  2  Burr.  R.  679. 
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lion  on  an  appeal.  U)  Before  whom  the  defendant  append, 
in  con  sequence  of  the  Biimmous,  being  neeejsaaiy  to  he 
stated,  in  order  to  shew  the  authority  to  convict,  itwn 
formerly  considered  doubtful,  whether  the  healing  of  tk 
defence,  and  the  adjudication,  must  not  be  by  the  mm 
justice  who  received  the  information :  but  the  vita 
practice  of  many  years  to  the  contrary,  eapeciaDy  it  tie 
police  oflices  in  the  metropoliB,  where  there  is  a  contend 
succession  of  magistrates;  and  the  invariable  dkcoanp- 
inciit  given  to  any  objection  on  this  ground  by  the  court, 
bc«'iii  to  recognize  and  sanction  a  different  view  of  tk 
subject.  Indeed,  objections  on  this  ground  alone  bat 
long  ceased  to  be  taken  at  the  bar.  (it)  If  the  parly  A 
nut  appear,  after  proof  of  summons  duty  served,  the  IB- 
tiiji  may  proceed  to  judgment,  and  he  must  state  all  Abb 
facta  in  their  proper  order  in  his  conviction ; (v)  bats 
is  not  generally  necessary  (unless  such  necessity  Ik 
expressed  in,  or  logically  to  be  inferred  from,  the  wordi 
of  the  statute,  on  which  the  conviction  is  founded),  thft 
the  defendant  should  appear  in  person;  for  he  may  appetf 
by  his  attorney,  (w)  and  if  he  do  so,  it  must  be  so  stated 
in  the  conviction,  for  otherwise  the  record  would  not  be  t 
true  representation  of  the  facts  as  they  actually  occunttL 
However,  if  the  party  do  himself  appear,  it  seems  he  can- 
not demand,  as  a  right,  however  as  a  courtesy  it  be  gene- 
rally admitted,  to  have  his  attorney  also  present,  (x) 
<  i.ii'vMioii  or  4thly.  The  next  matter  to  be  stated  in  the  conviction  ii 
detenu .  t|i(i  .J|.ocf  exhibited  to  establish  the  charge.  The  confession 

of  the  party  charged  with  an  offence,  appears,  ex  vt  teh 
mini,  to  be  the  most  decisive  proof  that  can  be  exhibited; 
and  it  is  so  esteemed  in  law,  if  it  agree  with  the  charge, 
that  is  to  say,  admit  the  facts  as  charged :  for  whether 
such  facts  amount  to  the  offence  inferred  as  a  consequence 
from  those  facts,  is  a  mere  question  of  law :  and  the 
defendant  does  not,  by  a  confession  of  the  niere  facts, 
admit  the  legal  effects  of  them,  or  compromise  his  right 
of  uppealing,  on  any  question  of  legal  interpretation,  or 
of  erroneous  application  of  the  facts  confessed  to  the 
information  exhibited ;  as  where  one  was  informed  against, 
under  the  hawkers'  act,  for  selling  silk  handkerchiefs 
without  a  hawker's  licence,  he  confessed  the  selling,  &c 
as  laid  in  the  information,  but  afterwards  appealed  against 
the  conviction,  on  certain  words  in  the  act,  under  which 

(/)  The  King  v.  Stone,  1  East,  R.  639.  (it)  Nares,  12 

(v)  The  King  v.  Simpson,  1  Stra.  44.  (w)  Id.  ibid. 

(a?)  The  King  v.  Justices  of  Staffordshire,  l  Chit.  R.  SIS;  see 
Cox  v.  Coleridge,  1  B.  and  C.  37. 
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his  manner  of  selling  did  not  come;  for  he  insisted  he  did 
not  trade  in  the  manner  described  by  the  clause,  and  the 
conviction  was  quashed  accordingly,  (y)  These  positions 
are  so  obvious  to  the  commonest  legal  apprehension,  and 
have  so  long  received  the  sanction  of  decided  cases,  that 
it  is  unnecessary  to  urge  them  further,  (z)  It  is,  however, 
right  to  notice,  that  with  these  restrictions  of  interpreta- 
tion, so  decisive  is  the  effect  of  confession  holden,  that 
when  a  statute  only  gives  a  justice  authority  to  convict  on 
the  testimony  of  one,  or  more,  witness,  or  witnesses,  the 
interpretation  of  the  courts  is>  that  "  the  confession  of 
the  defendant  is  equivalent  to  the  evidence  of  a  witness, 
and  sufficient  to  satisfy  such  words  of  the  statute."  (a) 

And  as  the  confession  supplies  the  want  of  evidence,  so 
it  cures  any  objection  to  the  manner  of  taking  it,  as  that  it 
was  not  taken  in  defendant's  presence,  or  that  improper 
evidence  was  taken,  &c.  &c.  (b)  The  confession  then 
makes  part  of  the  conviction. 

5thly.  If  the  defendant  appear,  but  deny  the  charge  (or,  Evidence  to  sab* 
as  has  been  before  observed,  neglect  to  appear),  the  next  dantute  the 
step  is  to  substantiate  the  information  by  testimony.  It  chMSt* 
has  been  already  noticed,  that  all  the  witnesses  must  be 
described  by  name,  and  the  rule  seems  to  be  universal, 
although  the  reason  may  be  particular,  viz*  to  shew  that 
the  defendant  was  not  convicted  on  the  testimony  of  a 
person  interested  to  procure  a  conviction,  the  informer) 
who  being  entitled  to  the  penalty,  or  some  portion  of  it> 
according  to  the  provisions  of  each  particular  statute, 
stands  in  that  predicament,  (c)  Some  statutes,  indeed, 
make  exceptions  to  this  rule,  as  in  some  instances 
of  complaints  by  servants  against  their  employers ;  of 
the  giving  false  characters  to  servants  by  masters  and 
mistresses,  under  32  Geo.  3.  c.  56;  and  some  few  others, 
wherein,  from  the  necessity  of  the  cases,  the  informers 
are  made  good  witnesses  to  convict,  by  special  pro* 
vision*  These  cases,  however,  only  form  exceptions  to, 
and  by  no  means  contradict  or  contravene  the  general 
rule.  But  the  interest  must  be  certain  and  direct,  or  it 
will  only  go  to  the  credit,  not  to  the  competency,  of  the 
informer  as  a  witness.  This  distinction  is  sufficiently 
exemplified  in  a  single  case,  (d)  which  was  that  of  an 

(y)  The  King  v.  Little,  1  Burr.  R.  609. 

(as)  See  3  Burr.  R.  1475 ;  4  Id.  2279 ;  the  King  V.  Hall,  1  T.  R.  320. 

(a)  The  King  v.  Gage,  1  Stra.  546. 

(b)  The  King  v.  Clarke,  Cowp.  35 ;  the  King  v.  Hall,  1  T.  R.  320. 
'c)  The  King  v.  Tilly,  1  Stra.  16;  the  Kingv.Blaney,  Andr.240. 

d)  The  King  v.  Cole,  1  Esp.  R.  169. 
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information  against  defendant  for  having  naval. atO*$s  i* 
his  possession  contrary  to  the  statutes  17  Ge0.  %  c.  40. 
and  9  and  10  W.  3.  c.  41 .  A  witness  was  called  to  prove 
the  case,  who  appeared  to  be  the  informer,  and  was 
objected  to  as  incompetent,  on  the  authority  of  the  King 
v.  Blackmail,  1  £sp.  95 ;  in  which  case,  on  information 
on  the  statute,  a  witness  was  called  who  was  a  police 
officer,  who  stated  that,  on  information  given  of  stores, 
&c.  he  went  with  a  warrant  to  search,  and  found  the  naval 
stores.  He  was  asked  on  the  voir  dire  whether  any  officer, 
or  other  person,  had  given  information  to  the  admiralty 
respecting  these  stores  ?  He  answered  in  the  negative; 
upon  which  Erskine  objected  to  his  testimony,  on  the 

? 'round  that,  as  the  statute  gave  half  the  penalty  to  thflin- 
ormer,  and  no  previous  information  being  given  to  the  ad? 
ralty,  the  witness  must  be  deemed  to  be  the  informer.  It 
was  answered,  that  the  same  statute  also  left  it  in  the  dis- 
cretion of  the  judge  who  tried  the  offender  to  inflict  a  cor* 
poral  punishment,  in  lieu  of  aJineof2Q0l.  of  which  the 
informer  would  receive  a  moiety.  The  witness  was  asked 
if  he  did  not  expect  part  of  the  fine,  in  case  the  de- 
fendant should  be  convicted?  He  said  he  did,  and 
refused  to  release  ;  when  Lord  Kenyon  observed,  though 
there  was  an  option,  either  to  fine,  or  inflict  corporal 
punishment,  the  former  mode  had  generally  been  adopted; 
and,  therefore,  on  the  footing  of  interest,  he  thought  a 
person  of  this  description  inadmissible,  and  that  the 
declarations  of  the  witness,  in  this  case,  sufficiently 
shewed  the  bias  of  his  mind,  that  a  prospect  of  a  share 
of  the  fine  would  influence  his  testimony.  But,  in  the 
principal  case  of  the  King  v.  Cole,  Lord  Kenyon  said, 
since  the  decision  of  the  case  of  the  King  v.  Blackmail, 
he  had  fully  considered  the  objection  to  the  competency 
of  the  informer  to  be  a  witness  on  the  ground  of  interest; 
that  the  Court  having  a  power  either  to  inflict  a  corporal 
punishment,  or  fine,  at  their  discretion,  in  case  of  con- 
viction ;  and,  it  being  only  in  case  a  fine  was  imposed, 
that  the  witness  could  expect  to  derive  any  benefit,  and 
that  was  uncertain,  as  depending  on  the  judgment  of  the 
Court,  he  was  now  of  opinion  that  the  objection  only 
went  to  his  credit,  and  not  to  his  competency,  a«d  that 
therefore  his  evidence  was  admissible. 

The  evidence  should  be  stated  to  have  been  given  in 
the  presence  of  the  defendant,  that  it  may  appear  he  has 
had  the  benefit  of  a  cross-examination ;  (e)  but  if  it  be 


(e)  The  King  v.  Vipont,  2  $urr.  R.  11$3;  0*  King  v^  Cmwlli?, 
1  T.  R.  123 ;  the  King  v.  Barwell,  6  T.  R.  75. 
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not  so' stated,  yet  if  enough  appear  upon  the  conviction 
to  shew- that  the  witness  was  examined  upon  oath,  in  the* 
presence  of  the  defendant,  the  Court  will  support  the  con- 
viction, (f) 

Thus,  if  a  defendant  appear  and  plead,  and  the  evidence 
be  given  on  the  same'  day,  the  Court  will  intend  that  the* 
evidence'  was  given  in  toe  defendant's  presence,  even- 
though  it  be  stated  that  the  appearance  was  at  A.  and  that 
the  evidence  was  given  at  B.  (g) 

And  where,  on  a  conviction,  the  information  was  stated 
to  have  been  laid  on  the  29th  of  May,  1805,  and  that  the 
defendant  appeared  on  the  4th  of  June  (without  mention* 
ing  the  year),  and  it  concluded  by  stating  the  conviction 
assigned  and  sealed  on  this  4th  of  June,  1805,  the  Court 
held  that  the  proceedings  appeared  to  have  been  all  one 
continuing  transaction,  from  the  appearance  of  the  de- 
fendant, after  the  summons,  to  the  close  of  the  conviction ; 
and  that  this  appeared  both  from  the  antecedent  date  of 
Mm/,  1805,  and  the  date  of  the  conviction,  to  have  been 
June,  1805,  because  the  defendant  was  stated  to  have 
appeared  on  the  4th  of  June,  and  the  conviction  was: 
signed  and  sealed  on  the  4th  of  June,  1805;  and  they 
held,  that  it  therefore  appeared,  that  the  evidence  was 
given  in  the  defendant's  presence ;  as  his  departure,  pend- 
ing the  continuance  of  the  transaction,  could  not  be  pre- 
sumed.^) 

But  a  confession  of  the  offence,  as  before  observed, 
dispenses  with  the  necessity  of  stating  that  the  evidence 
was  given  in  the  presence  of  the  defendant. 

6.  The  evidence.— As  the  record  of  the  conviction  ought  The  eridence 
to  be,  as  has  been  already  observed,  an  exact  account  of  S^1*  Mt 
all  the  proceedings  before  the  magistrate,  in  order  to  shew 
that  he  has  acted  on  sufficient  grounds,  the  whole  evidence  - 
which  applies  to  the  charge  must  be  particularly  set  out, 
by  which  the  Court  may  judge  whether  sufficient  proof 
appear  to  sustain  every  matenal  allegation,  and  to  justify 
the  adjudication.     It  has  been  noticed,  in  a  former  page, 
that  in  this  consists  the  difference  between  orders  and 
convictions;  for  in   orders  it  is   sufficient  to  state  the 
result  of  the  evidence,  but  in  convictions  the  evidence 
itself  must  be  particularly  given,  (t)     Thus,  it  will  not  be" 

(/)  The  King  v.  Lovett,  7  T.R.  152. 
(jr)  The  King  v.  Swallow,  8  T.  R.  28  *. 

(A)  The  King  v.  Crisp,  7  East,  R.  389 ;  the  King  v.  Swallow,  8 
T.  R.  284. 

(i)   The  King  v.  Killet,  4  Burr.  R.  2063. 
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sufficient  to  state  that  the  said  offence  was fully  and  duly 
proved  ;  for  that  is  to  state  the  result  of  the  evidence  only, 
but  not  the  evidence  itself,  (j)  Some  laxity,  however, 
amounting  to  something  like  an  exception  to  the  univer- 
sality of  this  doctrine,  has  been  reluctantly  admitted  in 
convictions  under  the  game  laws;  but,  at  most,  these 
only  form  an  exception  to  an  otherwise  universal  rule,  (k) 

And  it  is  necessary  to  state  the  evidence  on  both  noes, 
viz.  as  well  that  for  the  defendant,  as  that  on  the  part  of 
the  prosecution. 

In  these  summary  convictions,  the  opinion  of  the  justice 
being  substituted  for  that  of  a  jury  according  to  the  com- 
mon law  process,  the  weight  of  the  evidence  on  either 
side,  if  there  be  any  essential  difference,  must  be  deter- 
mined by  the  justice;  therefore,  if  the  whole  evidence 
be  clearly  set  out,  and  that  on  the  part  of  the  prosecution 
sufficiently  apply  to  the  facts  alleged,  and  constitute  the 
offence  charged,  whatever  be  the  evidence  brought  to 
rebut  it  by  the  defendant,  every  thing  respecting  tie 
credit  to  be  given  to  the  one  or  the  other,  which  would  be 
fit  to  be  left  to  a  jury,  must  in  like  manner  be  considered 
left  to  the  opinion  of  the  justice,  and  his  conclusion  fairly 
drawn  from  it  cannot  be  disturbed  except  on  appeal.  (J) 

It  follows,  from  what  has  been  advanced,  that  the  evi- 
dence adduced,  and  stated  in  the  convictions,  must  be 
considered  as  entirely  distinct  from  the  allegations  of  the 
information,  in  support  of  which  only  it  is  exhibited:  in 
other  words,  that  although  the  information  be  on  oath,  and 
a  sufficient  general  description  of  the  offence  be  given  in  it, 
yet  the  proof  of  every  parttcularv/hich  goes  to  establish  such 
offence,  as  well  as  every  thing  adduced,  to  exempt  the  de- 
fendant from  the  consequences  of  it  (if  any),  must  be  exhibit- 
ed on  the  proof.  Thus  it  is  insufficient  in  most  cases  to  say, 
"  it  appears  the  defendant  is  guilty  of  the  premises  charged 
in  the  above  information"  for  though  in  convictions  on  the 
game  laws  the  qualifications  be  negatived  in  the  informa- 
tion (in  order  to  give  the  justice  jurisdiction,  and  cannot, 
in  all  probability,  in  the  nature  of  things,  be  separately 
and  individually  negatived  by  the  evidence),  (m)  yet  a 
most  instances  the  facts  which  contribute  to  the  establish 


(J)  The  King  v.  Reed,  DougL  490 ;  the  King  v.  Lovett,  7  T.  B. 
152. 

(&)  The  King  v.  Hartley,  Cald.  175 ;  the  King  v.  Pearce,  9  ft* 
R.358. 

(/)  The  King  v.  Davis,  6  T.  R.  177;  the  King  ▼.  Smith,  8  T.B. 
588* 

(m)  The  King  t.  Davis,  6  T.R.  177;  the  King t. Smith,  8  T.R. » 
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ment  of  the  charge  in  the  whole,  or  of  some  of  its  essen- 
tial parts  or  bearings  (as  age,  quality,  numbers,  &c),  are 
open  to  proof  by  the  testimony  of  witnesses,  and  neces- 
sary to  be  so  proved.  (»)  Thus,  ex.  gr.  under  the  statute 
against  profane  swearing,  the  quality  of  the  defendant; 
under  the  coach  regulating  act,  the  ages  of  the  supernu- 
merary passengers ;  and  under  the  hawker's  act,  the  repe- 
titions of  the  fact  charged ;  go  to  the  essence  of  the 
respective  offences,  and  are  facts  susceptible  of  testimony, 
in  accusation  and  defence ;  (o)  the  evidence  for  both  of 
which,  it  has  already  been  observed,  is  necessary  to  be 
*  stated,  that  the  Court,  on  appeal,  may  judge  whether  the 
offence  be  sufficiently  charged  and  supported ;  whether 
the  defence  comprehend  an  excuse,  a  qualification,  or  an 
exemption ;  and,  therefore,  whether  the  justice  have  drawn 
a  right  conclusion. 

If  the  evidence  set  forth  be  such  as  might  reasonably 
warrant  the  conclusion  drawn  by  the  justices,  it  will  be 
sustained.  Thus,  in  a  conviotion  against  defendant  for 
causing  to  be  acted  at  a  place  called  the  Coburg  Theatre, 
for  gain  and  reward,  a  certain  entertainment  of  the  stage 
called  Richard  the  Third,  the  evidence  set  forth  was,  that 
the  defendant  was  seen  once  or  twice  at  the  rehearsals  of 
the  piece,  and  that  the  defendant  engaged  an  actor  to 
perform,  and  gave  him  a  cheque  for  the  amount  of  his 
oenefit,  it  was  held  that  the  justices  were  warranted  in 
drawing  the  conclusion  that  the  defendant  caused  the  play 
to  be  acted,  (p)  And  in  the  same  case  it  was  held  that, 
from  a  statement  that  certain  witnesses  came  before  the 
justices  upon  their  oaths  to  them  severally  and  respec- 
tively administered,  it  substantially  appeared  that  the 
oath  was  administered  to  the  witnesses  in  the  presence 
of  the  magistrates. 

6thly.  Every  conviction  must  contain  an  adjudication  Judgment  on 
of  the  defendant's  having  been  convicted,  whether  the  *audic,ltio11- 
punishment  be  or  be  not  fixed  by  the  statute.  (0)  There 
must  also  be  a  judgment  of  forfeiture ;  for  it  is  said, 
where  there  is  an  appeal,  "  it  is  not  from  the  judgment  of 
the  justice  as  to  the  fact,  but  because  he  has  ordered  a 
penalty  to  be  paid,  or  committed  the  defendant,  who  wants 
to  stay  execution,  or  be  released  from  prison."  (r) 

The  conclusion  of  a  conviction  ought  to  be,  and  com- 
monly is,  "  the  said  defendant  is  accordingly  convicted 

[n)  The  King  v.  Stone,  1  East,  R.  639 ;  Nares,  55. 

M  The  King  v.  Crisp,  7  East,  R.  397. 

lp)  The  King  v.  Glossop,  4  B.  and  A.  616. 

[q)  The  King  v.  Harris,  7  T.  R.  238.  (r)  Nares>  6iU 
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of  the  offence  40  charged  iqxra  him  <ef-ilgaiitttAaqi),*s 
aforesaid,  contrary  to  the  form  of  the-Gftafette,  &e«  <%xk&  I 
do  therefore  adjudge  and  declare  that  the  *s«d  defendant 
hath  forfeited  for  his  said  offence  the  sum  of,  &*."  This 
seems  to  be  the  most  usual  and  efficaoious  mode  of 
expressing  the  conviction,  and  it  may  be  advisable  to 
pursue  it  in  all  cases.  However,  the  justice  is  not  restricted 
to  these  exact  words ;  for  in  one  case,  where  the  convic- 
tion (after  stating  the  evidence)  concluded  thus :— '*  and 

thereupon  the  said  defendant,  the  said day  of 

&c  before  me  the  same  justice,  by  the  oath  ot  one.  cre- 
dible witness  aforesaid,  according  to'the  fortn  of  the 
statute  aforesaid,  is  convicted,  and  for  kisoffmceqfvre&id 
hath  forfeited,  &fc"  though  it-was  objected,  thftt  it  did 
not  appear  of  what  the  defendant  had  been  convicted,  yet 
the  Court  held  it  to  be  sufficient.  (s) 

And  a  defendant  may  be  convicted  of  several  penalties 
in  one  conviction ;  for  it  is  the  constant  practice  inactions 
on  the  game  laws,  and  not  unfrequent  in  convictions. 

But  whenever  several  acts  are  charged  to  have  been 
committed,  it  must  depend  on  the  words  of  the  statute 
inflicting  the  penalties,  whether  they  are  diHlfictly  in- 
curred for  distinct  offences,  or  whether  the  sevefal  acts 
done  form  only  one  aggregate  offence.  'Acts  done  on 
.different  days  must  always  be  treated  as  distinct  offences, 
but  different  acts  done  on  one  day  are  liable  to  the  distinc- 
tion just  taken,  (0  and  each  particular  case  must  be  de- 
cided by  the  obvious  design  of  the  legislature  in  passing 
the  statute  on  which  the  conviction  is  founded,  assisted 
and  fortified  by  the  analogy  of  similar  cases.  («)  It 
must,  however,  be  observer  that  adjudication  on  every 
point  to  which  it  refers,  must  be  precise  and  exact ;  for  a 
judgment  for  too  little  is  as  bad  as. a  judgment  for  too 
much ;  and  this  is  so,  whether  it  respect  the  fide,  the 
costs,  or  any  other  portion  of  the  penalty  which  has  been 
attached  to  the  commission  of  the  offence,  (v) 

In  a  case  where  commitment:was/that"  the  defendants 
should  lie  in  prison  till  they  pay  their fine;"  and  no  pre- 
cise fine  being  mentioned,  the1  Court  held  the  conviction 
bad,  and  quashed  it.  (w) 

(j)  The  King  v.  Thompson,  2  T.  R.  18 ;  see  also  the  Kfcig  v. 
Chandler,  14  East,  R.  267. 

(t)  Brooks  v.  Millegan,  3  T.  R.  509;  Bull.  Ni.Pri  189;  8  T.R. 
284. 

(u)  The  King  v.  Clarke/ Co wp. '610. 

(v)  The  King  v.  Salmons,  1  T.  R.  251. 

lw)  The  King  v.  Elwal,  2  Ld.  Ravm.  1514. 
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And  where  a  statute  says  that,  upon  non-payment  of  the 
penalty  and  costs,  the  offender  shall  be  committed  for  such 
a  time,  or  until  the  penalty  and  charges  shall  be  paid  (as  is 
the  case  under  6  Geo.  1.  c.  48.  for  cutting  down  timber 
trees),  and  the  conviction  adjudge  him  to  De  imprisoned 
a  certain  time,  or  until  the  forfeiture,  together  with  the 
charges  previous  to,  and  attending,  the  said  conviction, 
be  paid,  but  does  not  ascertain  what  the  charges  are,  it  is 
bad.(jr) 

So,  in  another  case,  where  a  local  act  (7  Geo.  2.  c.  11.) 
gave  power  to  a  magistrate  for  a  town  ana  borough,  on  a 
summary  conviction  there  against  that  act,  to  levy  the 
penalties  by  distress,  together  with  the  reasonable  charges  of 
taking  ana  keeping  such  distress ;  and  the  conviction, 
returned  into  the  Court  of  King's  Bench  upon  a  writ  of 
certiorari,  did  not  appear  to  have  adjudged  what  the 
defendant  was  to  pay  for  those  charges,  it  was,  by  the 
counsel  who  was  to  have  argued  in  support  of  the  con- 
viction, admitted,  on  the  authority  of  the  King  v.  Hall, 
to  be  bad,  and  the  same  was  accordingly  quashed,  (y) 

And  it  is  to  be  observed  that,  where  a  statute  imposes  if  two  commit  a 
a  penalty,  if  any  person  or  persons  shall  do  an  act  pro-J°intoffence» 
hibited,  if  two  persons  do  such  act  together,  and  are  p"^""™ y  °,e 
jointly  convicted,  it  is  deemed  but  one  offence,  and  the 
magistrate  can  only  inflict  one  penalty  ;  for,  in  a  case  of 
the  King  v.  Bleasdale  and  another,  T.  R.  32  Geo.  3.  where 
the  defendants  were  convicted  in  five  pounds  each,  under 
5  Ann.  c.  14.  8.4.  for  using  a  greyhound  to  destroy  game, 
without  being  qualified,  the  Court,  without  hearing  any 
argument,  said  the  conviction  could  not  be  supported,  for 
that  it  was  only  one  offence,    and  that  the  magistrate 
should  only  have  convicted  them  in  one  penalty  ;  and  they 
said  that  this  point  had  been  several  times  decided ;  the 
conviction  was  therefore  quashed,  (s)     But  if  either  the  But  if  offences 
penalty  imposed  by  the  statute  be  upon  each  person  con-  are  distinct, 
victed ;   or,   if  the    particular  nature  or  quality   of  the  SSJS^J^ 
offence  be  such,  that  the  guilt  of  each  of  the  parties  be 
essentially  distinct  from  that  of  the  others ;  in  either  of 
these  cases,  the  parties  ought  to  be  convicted  in  several 
and  distinct  penalties,  (a) 

In  general,  the  distribution  of  the  penalty  makes  also  Application  of 
a  necessary  part  of  the  judgment.    Where  the  statute  itself lhe  pen»i«y. 

(x)  The  King  v.  Hall,  Cowp.  60. 
(y)  The  King  v.  Svmmonds,  1  East,  R.  189. 
(z)  4  T.  R.  809 ;  the  King  v.  Swallow,  8  T.  R.  286. 
{a)  The  King  v.  Clarke,  Cowp.  610 ;  the  King  v.  Hube,  5  T.  Rf 
542 ;  Cripps  v.  Durden,  Cowp.  640. 
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Dntributire 
•bsrrt  pointed 
oatby  tbe 
gUtat*. 

Dittrihetift 
shares  left  un- 
certain, or  dis- 
cretionary; by 
tbe  statute. 


A  conviction 
under  49  Geo. 
8.  c.  119*  di- 
recting the 
penalty  to  be 
distributed  as 
the  law  directly 
li  bad. 


gives  it  in  certain  proportions,  indeed,  if  the  conviction 
Bet  forth  that  the  offender  is  convicted,  and  shall  forfeit 
such  a  sum  according  to  the  form  of  the  statute,  without 
making  a  distribution,  in  terms,  to  die  different  parties 
entitled,  the  Court  has  held  that  in  this  it  was  suffi- 
cient, (b)  because  the  statute  has  itself  pointed  out  the 
proportions  to  be  distributed,  and  there  was  nothing  left 
uncertain  or  discretionary. 

But  where  the  distribution  directed  by  the  statute  was 
part  to  the  party  aggrieved,  and  the  remainder  to  the  over- 
seers of  the  poor  of  the  parish,  a  distribution  to  the  poor  of 
the  township  was  held  bad,  because  there  may  be  many 
townships  in  the  same  parish,  and  therefore  there  was 
uncertainty ;  but  it  was  admitted,  if  it  had  been  general, 
viz.  to  be  distributed  as  the  law  directs,  it  would  have  been 
sufficient,  for  there  would  not  necessarily  have  been  any 
uncertainty  in  this  case,  (c) 

But  where  justices  are  required  by  a  penal  statute  to 
distribute  the  penalty,  on  conviction,  amongst  certain 
persons,  according  to  their  discretion,  or  in  any  other  inde- 
terminate proportions,  an  adjudication,  that  the  forfeiture 
be  disposed  of  as  the  law  directs,  is  bad ;  for  in  such  case 
the  justices  should  adjudge,  what  the  several  proportions 
shall  be.(d) 

The  discrimination  to  be  attended  to,  in  these  different 
circumstances,  is  rendered  particularly  clear  by  the  case  of 
a  conviction  upon  the  statute  42  Geo.  3.  c.  1 19.  against 
unauthorized  lotteries,  removed  by  certiorari  into  the  Court 
of  King's  Bench.  It  was  contended,  that  the  conviction  was 
bad  for  uncertainty;  that, by  the  adjudication  the  penalty 
was  directed  to  be  applied  and  distributed  as  the  lav 
directs,  without  specifying  to  whom;  and  the  King  v* 
Dempsey  was  especially  relied  on  as  in  point.  Lord  Ellen-* 
borough,  C.  J.—*"  This  was  a  conviction  before  a  magis- 
trate upon  an  offence  under  the  statute  42  Geo.  3.  The  act 
directs,  that,  where  the  party  accused  shall  be  convicted 
of  the  offence,  and  such  penalties  (viz.  one  hundred 
>ounds)  shall  not  be  immediately  paid,  it  shall  be  lawful 
or  the  magistrate  to  commit  the  offender  to.  prison  for  any 
space  of  time  not  exceeding  six  calendar  months,  nor  le$& 
tnan  one,  &c.  until  such  'penalty  shall  be  satisfied.  And 
further,  <  that  every  such  penalty,  when  paid  upon  con-, 
viction,  shall  go  and  be  applied,  one  third  thereof  to  his 
Majesty,  one  tnird  to  the  use  of  the  informer  ot  informeip 
and  the  other  third  thereof  to  the  person  or  persons,  appre- 


r< 


T— T" 


(b)  Salk.  383.  (c)  The  King  v.  Priest,  6  T.  JJU  $38. 

{d)  The  King  y.  Dempsey,  %  T.  R.  96. 
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hending,  or  securing,  such  offender  or  offenders/  The 
information,  and  evidence,  given  in  support  of  the  same, 
as  stated  in  the  conviction,  appear  to  have  warranted  the 
magistrate  in  drawing  therefrom  the  conclusion  he  did, 
viz.  that  the  defendant  was  guilty  of  the  offence  charged 
upon  her.  The  conviction  then  further  proceeds  in  these 
words :  '  It  is  therefore  considered  by  me,  the  said  justice, 
that  the  said  Sarah  Seale  be  convicted,  and  she  is, 
by  me,  the  said  justice,  accordingly  convicted  of  the  offence 
cnarged  upon  her  in  and  by  the  said  charge  and  informa- 
tion/ and  for  which  said  offence,  I,  the  said  justice,  do 
adjudge  her,  the  said  Sarah  Seale,  to  forfeit  and  pay  the 
sum  of  one  hundred  pounds,  to  be  applied  and  distributed, 
when  paid,  as  the  law  doth  direct/  It  then  proceeds  to  state, 
that  sne  was  required  to  pay  the  penalty  immediately,  which 
she  neglected  and  refused  to  do,  and  was  thereupon  com-* 
mitted  to  prison  for  six  calendar  months,  &c.  in  the  terms 
directed  by  the  act.    It  has  been  argued,  on  the  authority 

Erincipally  of  the  King  v.  Dempsey,  that  this  conviction  is 
ad,  inasmuch  as  it  contains  no  adequate  adjudication  in 
respect  to  the  penalty,  so  as  to  render  it  properly  appli- 
cable, and  distributable  amongst  the  several  objects  of 
such  distribution,  under  the  act  of  parliament,  the  words  of 
the  conviction  being  only  '  to  be  applied  and  distributed, 
tatien  paid,  as  the  law  directs.9  And  though  a  judgment, 
quod  convictus  est,  et  Jbrisfaciat,  or  even  perhaps,  quod 
couvictus  est  alone  may*  as  was  held  in  the  King  v.  Chand- 
ler, Salk.  378.  be  sufficient  where  the  statute,  acting  upon 
the  facts  stated  in  the  conviction,  is  competent  of  itself  to 
carry  the  conviction  into  full  unequivocal  execution  and 
effect,  it  is  otherwise  where  the  immediate  legal  conse- 

Suences  of  the  conviction  are  made  by  the  statute  to 
epend  upon  the  discretionary  judgment  of  the  Court. 
If,  therefore,  the  punishment,  which  is  to  follow  upon 
conviction,  be  either  discretionary,  as  to  its  kind,  or, 
being  certain  in  its  kind  (as  a  pecuniary  penalty  for  in- 
stance) is  uncertain  as  to  its  amount;  or  where  being 
certain  in  its  amount,  either  the  particular  description  of 
persons  amongst  whom  the  distribution  is  to  take  place  is. 
uncertain ;  or  the  individuals  answering  such  particular 
description,  and  to  whom  shares  of  the  penalty  are  to  be 
assigned,  are  in  any  manner  the  subject  of  discretionary 
selection  and  appointment ;  in  all  such  cases,  the  magis- 
trate, or  Court,  before  whom  such  conviction  is  had,  must, 
at  the  time  of  the  adjudication,  actually  exercise  his  or 
their  discretion  upon  these  particulars,  and  thereby  ascer- 
tain what  would  otherwise  remain  wholly  undecided  and 
uncertain.    In  the  present  instance,  the  mere  adjudication 
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of  a  conviction  of  the  offence,  and  of  a  forfeiture  of  the 
penalty  of  one  hundred  pounds,  to  be  distributed  as  the 
taw  directs,  leaves  it  wholly  undecided  whether  there 
exists,  in  this  case,  the  last  of  the  three  descriptions  of 
persons,  amongst  whom  the  penalty  is  to  be  distributed 
under  the  act,  viz.  persons  apprehending  or  securing  the 
offender.  This  description  is  not  specifically,  and  in  terms, 
applied  to  any  person  whatsoever  on  the  race  of  this  con- 
viction ;  it  is  therefore  left  to  be  supplied  by  argument  and 
inference,  whether  there  be  stay  such  persons  in  this  case, 
to  whom  the  description  in  the  act  ot  parliament  applies: 
and  whether  the  two  persons  by  whom  the  offender  is 
stated  to  have  been  brought  before  the  convicting  justice, 
were  understood  by  him,  and  must  in  legal  construction 
be  considered  by  us,  as  having  been  meant  by  him,  to  take 
that  one  third  part  of  the  penalty  which  the  act  eo  nomine 
assigns  to  persons  apprehending,  or  securing  the  offender* 
Nor  can  the  want  of  this  necessary  ascertainment  of  the 
objects  of  distribution  be  obviated,  or  supplied,  by  con- 
sidering the  whole  penalty  as  vested  in  the   crown,  in 
the  first  instance,  by  the  adjudication  of  the  forfeiture. 
On  the  ground,  therefore,  of  the  uncertainty  which  appears 
upon  the  face  of  this  conviction,  as  to  the  objects  of  that 
distribution  of  the  penalty  which  the  act  requires  to  take 
place,  we  are  of  opinion  that  the  conviction  is  defective, 
and  cannot  be  sustained."  (e) 
Cotu  form  part      Costs,  also,  as  well  as  penalties,  form  a  constituent  part 
of  the  judgment.  0f  ^e  adjudication  necessary  to  be  considered  here.    It 
has  been  already  observed,  that  every  part  of  the  adjudi- 
cation must  be  precise  and  exact.    Costs  made  part  of  the 
penalty  to  be  adjudged  by  some  statutes,  which  directed 
summary  convictions  for  certain  offences ;  by  others,  for 
other  offences,  costs  were  not  mentioned;  in  the  latter 
instance,  therefore,  the    magistrate  had   no    power   of 
awarding  them.     By  18  Oeo.  3.  c.  19.  this  power  is  given 
generally  in  substance  as  follows :  "  When  any  complaint 
shall  be  made  to  any  justice,  and  warrant  or  summons 
shall  issue  in  consequence  thereof,  the  justice,  who  shall 
have  heard  and  determined  such  complaint,  shall  award 
such  costs  to  be  paid  by  either  of  the  parties  to  the  other, 
and  levy  the  sum  so  awarded  by  distress,  and,  if  no  effects 
can  be  found  to  levy  upon,  shall  commit  for  not  more  than 
a  month,  nor  less  than  ten  days,  or  until  the   sum  so 
awarded  be  paid,  together  with  the  expences  of  the  com- 
mitment.   Provided,  that,  where  the  penalty  shall  amount 

(e)  The  King  v.  Sealc,  8  East,  R.  568. 
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to,  of  Exceed  five  c^euftd^lhe  costs  shall  be  deducted  by  When  to  be 
•the1  said  justices!  according  to  their  discretion,  cmt  of  tibe  ^ud*^.aut  of 
«akl  |>enalty,  so  that  it  shall  not  exceed  one  fifth  part  of  v****** 
the  said  penalty ;  and  the  remainder  of  the  said  penalty 
fehall  be  paid  to,  or  divided  among,  the  person  Or  persons 
•who  would  have  been  entitled  in  case  the  act  had  not 
-been  made."  It  follows,  therefore,  from  this  statute, 
ooupled  with  what  is  gone  before,  that,  where  any  particular 
statute  directs  the  costs,  their  distribution,  and  the  mode  of 
compelling  payment  of  them,  as  well  as  the  fine,  all  those 
circumstances  must  be  precisely  complied  with,  and  stated 
in  the  adjudicatory  portion  of  the  conviction ;  but  where 
4he  statute  punishing  the  offence  is  silent  as  to  costs,  they 
ate  to  be  adjudicated  with  similar  precision,  if  awarded  at 
-all,  according  to  the  provisions  of  this  recited  statute.  Any 
variance  from  the  rules  laid  down,  either  by  any  particular 
statute,  or  by  this  statute  respecting  costs,  will  be  equally 
fatal  to  a  conviction,  as  similar  incorrectness  respecting  the 
fine,  or  other  penalty,  imposed,  by  way  of  punishment  for 
the  commission  of  the  prohibited  act ;  and,  as  has  been 
^previously  observed,  the  adjudication  must  ascertain  the 
precise  sum  of  the  fine  to  be  paid,  the  costs,  the  charges 
of  levying  or  obtaining  the  same,  as  well  as  the  duration 
of  any  alternative  discretionary  imprisonment  for  non- 
payment of  fine,  or  costs,  or  both,  (j  ) 

Thus,  however  difficult  it  may  in  some  cases  be  for  the 
justice  to  ascertain,  at  the  time  of  conviction,  satisfac- 
torily to  himself,  any  one  of  these  matters,  he  cannot 
delegate  the  duty  of  ascertaining,  nor  defer  that  of 
awarding;  for  under  circumstances  of  this  description 
an  attempt  to  arrive  at  greater  accuracy  by  means  of  a 
delegation  to  another,  by  name,  of  an  authority  to  inquire 
into  actual  charges,  and  to  award  accordingly,  was  held  to 
vitiate  the  conviction,  (g)  The  costs  of  the  appeal  are  a 
different  subject,  and  noticed  in  a  subsequent  chapter,  (h) 

tlie  adjudication  is  concluded  and  perfected  by  the 
convicting  justice  or  justices  (as  the  statute  by  which  it  is 
authorized  may  require  it  to  be,  by  one,  or  two),  sub- 
scribing and  sealing  it:  by  which  act  it  becomes  a  record, 
and  without  which  it  cannot  be  produced  before  any 
court  for  any  ulterior  purpose,  as  for  appeal,  &c.  (i) 

'Having  gone  through  the  ordinary  requisites  of  convic- 
tions on  a  general  view  of  them,  we  must  now  proceed  to 


(/)  The  King  v.  Symonds,  1  East,  R.  189. 

(g)  The  King  v.  St.  Mary,  Nottingham,  13  East,  R.  57.  (n.) 

(h)   Post,  chapter  13. 

(i)     Dalt.  c.  115 ;  the  King  v.  Elwal,  2  Stra.  794. 
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the  consideration  of  some  particulars  which  are  incidental, 
or  occasional ;  directed  by  particular  statutes,  determined 
in  particular  decisions  of  courts,  or  to  be  inferred  from 
similar  interpretations. 
CoorfctioM  The  duty  of  returning  a  conviction  has  been  considered 

RtaramTto  ^  *otne  persons,  writing  as  with  authority,  and  by  numg 
aiuioog/  justices  in  their  practice,  as  merely  an  incidental,  or 
occasional  obligation ;  and  this  doctrine  has  been  treated 
as  having  received  confirmation  from  a  case  (J)  in  which 
Lord  Kenyon  merely  admits  the  reasonableness  of  not 
requiring  justices  to  draw  up  convictions  tit  form  at  the 
time  of  making  them,  but  says,  "  it  is  sufficient  if  they 
take  notes  of  all  the  material  facts  and  circumstances  at 
that  time,  and  draw  up  the  formal  conviction  afterwards, 
even  after  the  penalty  has  been  levied  under  their  judg- 
ment.19 This,  however,  we  may  conclude,  by  what  has 
been  said  by  the  Court  on  other  occasions,  was  by  no 
means  designed  to  encourage  the  slovenly  practice  of  not 
drawing  up,  and  consequently  of  not  returning,  convic- 
tions, unless  called  for  by  appeals  or  writs  of  certiorari* 
Return  of  con-        This  appears  clearly  from  another  case,  where  it  was 

bjltesututeT1  *a^  down  fr°m  *be  bench  that,  "  in  every  instance,  whe- 
ther the  party  convicted  appeal,  or  not ;  even  whether  an 
appeal  be  given  by  the  statute,  or  not  ?  the  justice  ought  to 
return  a  conviction,  that  it  may  be  seen  if  there  be  any 
forfeitures  to  the  crown,  and  that  if  there  be,  it  may  not 
be  deprived  of  them."  In  some  statutes,  the  return  of 
the  conviction  is  particularly  pointed  out,  and  directed. 
This  happens  especially  in  cases  where  a  second  conviction 
is  to  be  visited  by  a  severer  judgment,  because,  in  such 
cases,  the  first  conviction,  or  a  true  copy  thereof,  as 
returned,  and  filed  by  the  clerk  of  the  peace,  is  usually 
declared  to  be  sufficient  evidence  of  the  former  convic- 
tion. In  the  recent  statutes,  passed  for  consolidating  the 
law  of  larceny,  and  punishing  malicious  injuries  to  pro- 
perty, it  is  expressly  directed,  that  in  the  numerous 
instances  of  summary  conviction  given  under  these  acts, 
the  convicting  justices  shall  always  transmit  the  convic- 
tion to  the  next  Court  of  General  or  Quarter  Sessions, 
where  they  are  to  be  kept  among  the  records  of  the  court 
by  the  proper  officer.  (A) 
Appeal  excluded  Some  statutes  expressly  exclude  an  appeal,  others  take 
or  omitted.  n0  notice  of  the  matter.  On  the  former  of  these  cases  no 
comment  can  be  necessary ;  on  the  latter  it  is  sufficient  to 


(J)  The  King  v.  Barker,  3  East,  R.  186. 

(k)   7  and  8  Geo.  4.  c.  29.  8.  74;  7  and  8  Geo.  4.  c.  30.  s.  40. 
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observe,  in  the  words  of  Lord  Ellenborough,  (/)  "  if  there  No  reference  to 
be   no  words  which  bear  reference  to  any  appeal,    the  conviction  by 
Court  cannot  supply  the  want  of  them."    However,  the the  ,tatute' 
particular  case  which  excited  this  observation,  and  which 
arose  out  of  an  excise  act,  save  occasion  to  a  new  sta- 
tute, (m)  by  which  much  of  tne  ambiguity  of  the  former 
ones,  relative  to  this  subject,  is  removed,  by  giving  an 
appeal,  in  direct  terms,  from  the  convictions  of  justices. 

In  all  cases  where  a  conviction  is  necessary,  if  the  Neglecting  to 
convicting  justice,  after  receiving  due  notice  or  appeal,  "tarfL^*!2r 
neglect  to  return  the  conviction,  whereby  the  party  is tK>n  °* 

prevented  from  prosecuting  his  appeal,  independently  of 
any  other  punishment  for  such  misbehaviour  in  his  office, 
he  is  liable  to  an  action  for  damages.    And  the  defendant  Copy  of  convic- 
is  entitled,  on  application,  to  a  copy  of  his  conviction  tio?» a  ncoI^9^ 

«  .,        *  ,.rr  •     ^     J  j*       -.    .  rj  ,  i   i_      •    and demandable. 

from  the  convicting  justice,  for  it  is  a  record,  and  he  is 
entitled  to  any  advantage  that  may  arise  from  it.  (n) 

But  if,  by  mere  mistake,  and  without  fraudulent  de- 
signs, a  copy  be  given  to  the  party  demanding  it,  which 
is  not  quite  correct,  and  a  correct  one  be  returned  to  the 
session,  that  returned  to  the  Court  is  sufficient  for  it  to 
proceed  to  judgment  upon :  indeed,  it  is  the  proper  record 
of  which  the  Court  is  to  take  cognizance,  (o) 

If  a  defendant  against  whom  an  information  has  been  Acquittal  of  a 
laid  for  a  penalty  be  acquitted  by  the  justices,  the  Court  deffSfaDtve^d. 
of  King's  Bench  cannot  reverse  the  judgment ;  and  that  is  no      reve 
so,  even  though  the  justices  state,  in  return  to  a  certiorari, 
evidence  which  prima  facie  is  sufficient  to  convict ;  for 
the  evidence  given  is  entirely  and  exclusively  for  the 
consideration  of  the  justices  below,  who  are  placed  in  the 
situation  of  a  jury ;  and  if  they  acquit  a  defendant,  the 
Court  cannot  substitute  themselves  in  the  place  of  the 
justices,  acting  as  jurymen,  and  convict  him ;  for  they 
cannot  judge  of  the  credit  due  to  the  witnesses,  whom 
they  did  not  hear  examined ;  all  that  they  can  do  is,  to 
look  to  the  form  of  the  conviction,  and  see  that  the  party, 
if  convicted,  has  been  convicted  by  legal  evidence,  (p) 

But  if  it  appear  to  a  justice  after  conviction,  that  the  Justice  cannot 
defendant  has  been  erroneously  convicted  as  to  matter  of  t*  compelled  to 
substance,  he  cannot  be  compelled  to  issue  a  warrant  to  neons  conrfr-   ' 
levy  the  penalty  adjudged;  for  where  a  mandamus  wastion. 
directed  to  a  justice  of  tne  peace,  commanding  him  to  levy, 

(0    The  King  v.  Skene,  6  East,  R.  514.  (m)  48  Geo.  3.  c.  74. 

(n)  The  King  v.  Midlam,  3  Burr.  R.  1730. 
(o)  The  King  v.  Allen,  15  East,  R.  333;   the  King  v.  Barker, 
1  East,  R.  185. 
(p)  The  King  v.  Reason,  6  T.  R.  57*. 
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or  cause  to  be  levied*  a  certain  penalty  t*  a  certain,  cm-. 
viction  against  T.  L.  the  justice  returned,    "  thai,  the* 
defendant  was  convicted  of  the  penalty  before  him  (sefr 
ting  forth  the  manner  and  occasion)  f  but  that  the  cowne^om 
was  invalid  in  law,  and  was  not  a  conviction  of  any 
offence,  for  which  the  penalty  was  payable,   or  couhb 
legally  be  levied."    By  the  Court,  "Thai  return  to  the 
writ  of  mandamus  is  good  and  sufficient;  for  although 
when  a  justice  has  once  fairly  convicted  a  man,  hid  ought 
to  proceed  to  enforce  that  conviction;  yet,  if  it.  be  aho* 
eether  a  nullity,  the  magistrate  is  not  bound  ta  proceed 
further,  in  order  to  subject  himself  to  damages.?      it  is*: 
however,  otherwise,  if  the  error  be  merely  formal ;.(f  )  a* 
appears  by  a  case  already  cited,  in  which  the  Court* 
And  joticet      refused  a  rule  to  shew  cause,  for  a  criminal  infortnattonj 
may  Mwnd  their  against  a  magistrate,  for  returning  to  a  writ  of  certitowii 
point  of  form     a  conviction  of  a  party,  in  another  and  more  formal  shape, 
before  the y        than  that  in  which  it  was  first  drawn  up,  and  of  whicK  a 
retom  them,      copy  had  been  delivered  to  the  party  convicted,  by  tb*v 
magistrate's  clerk,  the  conviction  returned  being   war* 
ranted  by  the  facts.    And  hereon  Lord  Kenyon,  C.J* 
observed,  that  "  if  the  magistrate  had  done  no  more  tha* 
return  the  conviction  in  a  more  formal  shape,  instead  of 
sending  it  up  to  the  court  in  the  informal  manner  in  which 
it  was  first  drawn,  and  supposing  that  the  facte,.  a»  they 
really  happened,  would  warrant  him  in  the  return  he  had 
made  {the  contrary  of  which  was  not  suggested),  he  was  of 
opinion,  that  it  was  not  only  legal,  but  laudable,  and  he 
would  have  done  wrong  if  he  had  acted  otherwise." 
General  form  of      As  much  perplexity  was  sometimes  felt  by  magistrates 
conviction  given  ;n  drawing  up  a  conviction,  in  point  of  form,  the  3  Geo.  4* 
7*    uc*         c.  23.  entitled  "An  act  to  facilitate  summary  proceed- 
ings before  justices  of  the   peace  and  others,"  has  pro* 
vided  a  general  outline  of  a  conviction,  to  be  filled  up 
in  all  cases  where  the   statute  creating  the  offence,  or 
regulating  the  mode  of  prosecuting  it,  has  not  given  a 
particular  form  adapted  to  the  case.    This  form  so  given 
is  as  follows : — 

The  form  by  8  County  (or  C      Be  it  remembered,  that  on  the  —  day  of in 

Geo.  4.  e.  88.     as  the  case  may  1  the  year  of  our  Lord at  —  in  the  county  of 

be)  of  ( A.  B.  of in  the  county  of labourer, 


in  the  county  of on  the day  of at in  the  said 

did  [here  set  forth  the  fact  for  which  the  information  is  laid)  contrary  to 

(?)  The  King  v.  Robinson,  8  Smith,  R.  274. 
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the  form  of  the  statute  in  such  case  made  and  provided;  whereupon 
the  said  E.  F.  after  being  duly  summoned  to  answer  the  said  charge, 

appeared  before  me  {or  us,  <$fc.)  on  the day  of — at  — —  in  the 

said and  haying  heard  the  charge  contained  in  the  said  infor- 
mation, declared  he  was  not  guilty  of  the  said  offence  {or  as  the 
ease  may  happen  to  be),  did  not  appear  before  me  {or  us,  %c.)  pur- 
suant to  the  last  summons  {or  did  neglect  and  refuse  to  make  any 
defence  against  the  said  charge) ;  whereupon  I  {or  we,  Sec.  or  nevertheless 
1,  or  we,  3$e.)  the  said  justice  or  justices,  did  proceed  to  examine  into 
the  truth  of  the  charge  contained  in  the  said  information,  and  on  the 
— — *  day  of—  aforesaid,,  at  the  parish  of  —  aforesaid,  one  cre- 
dible witness,  to  wit,  A.  W»  of in  the  county  of  — -  upon  hist 

oath  deposeth  and  saith  {if  E.  F.  be  present,  say  in  the  presence  of  the 

said  j£.  P.),  that  within months  {or  as  the  case  may  be)  next 

before  the  said  information  was  made,  before  me  {or  us,  fyc.)  the  said 

justice  by  the  said  A.  B.  to  wit,  on  the  —  day  of  in  the  year 

— —  the  said  £.  F.  at  ■  in  the  said  county  of  <— — •  {here  state  the. 
evidence,  and  as  nearly  as  possible  in  the  words  used  by  the  witness,  and 
if  more  than  one  witness  be  examined,  state  the  evidence  by  each;  or  if 
the  defendant  confess,  instead  of  stating  the  evidence  say—-)  and  the  said 
£.  F.  acknowledged  and  voluntarily  confessed  the  same  to  be  true  ; 
therefore  it  manifestly  appearing  to  me  {or  us,  6fc.)  that  he  the  said 
£.  F.  is  guilty  of  the  offence  charged  upon  him  in  the  said  informa- 
tion, I  (or  we,  S$c.)  do  hereby  convict  turn  of  the  offence  aforesaid, 
and  do  aeclare  and  adjudge  that  he  the  said  £.  F.  hath  forfeited  the 

sum  of •  of  lawful  money  of  Great  Britain  for  the  offence  aforesaid, 

to  be  distributed  {or  paid,  as  the  case  may  be)  according  to  the  form 
of  the  statute  in  that  case  made  and  provided.  Given  under  my 
hand  {or  our  hands,  &$c.)  and  seal,  the  — ~  day  of—  in  the  year  of 
our  Lord  — — 

Where  a  form  of  conviction  is  prescribed  by  a  statute,  instances 
it  is  safest  strictly  to  adhere  to  it  by  adopting  the  very  wherrfntiie 

j       i_    j.  «i»j.i_     'J  j.'  xi_        *      J   •  •    j?  r     l        J  wordi  of  statute 

words;  but  if  the  justice  vary  therefrom  in  point  of  phrase,  mu8t  be  rigidly 
he    must   at   least   frame  it   according  to  the   precise  followed,  and 
intent  and  purpose  of  the  act     An  example  illustrative  of  where  depart** 
this  position  has  been  already  given  in  treating  of  u  the  ^0^  '^SeT10" 
adjudication."  (r)     In  some  statutes  the  form  is  so  specific  them. 
calhf  directed,  that  no   other  mode   of  expression  will 
suffice.    Thus,  it  is  in  some  statutes  said,   "  the  conviction 
shall  be  to  the  following,  or  the  like  effect"  or  other  words 
of  a  similar  import :  in  others,  the  expression  is,  "  and 
the  conviction  shall  be  in  the  form  following :"  in  this 
latter  case  the  direction  is  peremptory,  and   must  be 
obeyed  ;  {s)  but  as  common  understanding  is  sufficient  to 
distinguish  (in  common  cases)  where  the  sense  and  purport 
of  the  statute  alone  need  be  kept  in  view,  from  those  in- 
stances in  which  the  very  words  must  be  used,  it  is  unne- 
cessary to  dwell  upon  this  point,  especially  as  another,  viz. 
where  it  is  necessary  that  the  description  in  the  conviction 
should  be  more  particular  than  even  the  words  inserted  in 

(r)  The  King  v.  Priest,  6  T.  R.  538 ;  and  ante,  p.  584. 
(*)    The  King  v.  Jefferies,  4  T.  R.  769. 
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the  statute  itself  (sometimes  by  pursuing  a  ndrrowet  de- 
scription than  what  is  conveyed  in  the  literal  tenbs  thereof, 
sometimes  by  enlarging  upon  the  general  terms  prescribed 
in  the  statutable  form  of  conviction)  calls  for  more  parti- 
cular attention.     An  example  or  two  of  each  of  these 
conditions  will  sufficiently  illustrate  the  position.    Thus, 
a  conviction  under  the  5  Ann.  c.  14.  for  "  keeping  a  gun," 
alleging  it  to  be  "  an  instrument  for  destroying  the  game" 
(in  the  very  words  of  the  act)  has  been  quoted ;  for  though 
the  expression  in  the  statute  be  "  any  engine  to  destroy 
the  game,"  yet,  as  a  gun  may  be  kept  for  self-defence,  or 
other  lawful  purposes,  not  intended  to  be  prohibited,  it 
would  be  to  set  tne  words  of  the  act  at  war  with  its  mean- 
ing and  object,  if  the  conviction  were  not  to  narrow  them 
so  as  to  meet  that  object,  by  confining  the  description  of 
the  offence  to  the  keeping  the  gun  for  the  special  purpose 
prohibited;  which    special    purpose  must  therefore  be 
alleged  to  the  effect  of  narrowing  the  description  in  the 
statute.  (0    An  instance  on  the  contrary  side,  viz.  where 
the  statutable  form  of  conviction  is  insufficient  for  ex- 
pressing the  purpose  of  the  act,  and  the  description  of 
the  offence  must  therefore  be  enlarged,  was  determined 
in  a  case  already  referred  to  for  a  different  purpose,  (u) 
as  well  as  by  several  others,  in  which,  if  not  the  principal 
point  in  discussion,  it  was  an  incidental  one.     It  was  the 
case  of  a  conviction  under  a  statute,  (y)  the  form  annexed 
to  which  directs  that  the  penalty  "  shall  be  distributed 
as  the  law  directs,  according  to  the  statute  in  that  case  made 
and  provided/'     But  the  statute,  in  that  particular  case 
made  and  provided,  directs  that  the  magistrate  shall  ascer* 
tain  the  sum  to  be  given  to  the  party  aggrieved.     It  was 
therefore  held  to  be  clear,  that  a  judgment  exactly  pur- 
suing the  general  form  could  not  be  executed,  for  want  of 
that  sum  being  first  ascertained.      Therefore  it  became 
necessary  to  enlarge  upon  the  description  in  the  general 
form,  in  order  to  meet  tne  poi nt  and  purpose  not  comprised, 
nor  compriseable,  in  that  form  itself. 

One  other  contingency,  viz.  that  of  a  blank  being  left 
to  be  filled  up,  from  the  offence  being  of  such  a  descrip- 
tion that  latitude  must  necessarily  be"  given  to  the  mode 
of  describing  it,  (or  such  being  the  general  words  of 
description  used,  as  are  obviously  equivalent  to  a  blank, 
and  designed  to  point  out  the  necessity  of  reducing  the 


(0    The  King  v.  Gardiner,  2  Stra.  1098. 

(u)  The  King  v.  Priest,  6T.R.  538;  as  also  1  Wilson,  R.315: 
1  Chit.  R.  147. 
(v)   35  Geo.  3.  c.  6. 
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description  to  some  charge  xpore  specific)  is  provided  for  by 
numerous  determinations ;  (w)  the  substance  of  all  which 
may  be  collected  from  the  decision  of  Lord  Kenyon,  in  the 
King  v.  Priest,  to  be,  that  where  the  object  of  the  statute 
shews  that  the  legislature  could  not  intend  that  there 
could  be  a  literal  adherence  to  the  form  prescribed,  a 
similar  accuracy  of  description  is  required  as  in  other 
cases  where  the  direction  is  more  precise/'  (x) 

The  preceding  observations  naturally  bring  us  to  the  Word*  of  wr- 
consideration  ot  a  defect,  in  some  convictions,  of  nearly  piowge. 
an  opposite  quality  to  those  we  have  been  describing;  viz. 
the  introduction  of  superfluous  matter,  commonly  denomi- 
nated "surplusage."  If  a  statute  direct  the  conviction 
of  any  offence  under  it  to  be  drawn  up,  according  to  an 
annexed  form,  or  to  the  effect  thereof,  and  the  convicting 
justice,  beside  all  the  requisites  indicated  by  the  statute 
itself,  unnecessarily  insert  other  particulars  beyond  what 
are  absolutely  necessary,  they  do  not  vitiate  the  instru- 
ment, or  invalidate  its  effect.  ( y)  As  a  corollary  from 
this  position,  it  must  also  be  noticed,  that  if  unnecessary 
particulars  be  inserted,  and  inserted  incorrectly  as  to  fact, 
the  whole  insertion  being  actually  surplusage,  the  incor- 
rect item  in  that  surplusage  cannot  vitiate  that  part  of  the  ' 
conviction  which  is  correct  and  good.  Thus,  where,  in 
a  conviction  under  a  statute  on  a  subject  respecting  which 
a  subsequent  statute  had  been  passed,  containing  certain 
exceptions,  but  which  exceptions  not  being  necessary  to 
be  noticed  at  all,  were  actually  noticed  in  the  conviction, 
and  that  erroneously,  it  wa3  holden  that,  being  altogether 
surplusage,  they  did  not  invalidate  the  conviction,  (z) 

But  a  judgment  by  conviction  being  an  entire  act,  it  Judgment  an 
cannot  be  severed,  and  be  bad  in  part,  and  good  as  to  entire  thin*' 
the  rest,  even  though  the  several  parts  may  be  in  their 
nature  distinct,  (a)  Nor  does  this  position  militate  against 
that  immediately  preceding,  because,  in  the  case  of  super- 
fluous insertions,  they  are  taken  as  if  they  had  not  been 
part  of  the  conviction,  and  therefore  errors  in  them  do  not 
affect  the  other  parts  which  are  correct,  nor  the  whole 
taken  together. 

(w)  The  King  v.  Hazel,  13  East,  R.  139 ;  the  King  v.  James, 
Caid.  438 ;  the  King  v.  Neild,  6  East,  R.  417. 

(*)  The  King  v.  Priest,  6  T.  R.  538. 

(#)  The  King  v.  Jeflferies,  4  T.  R.  768 ;  Massey  v.  Johnson,  12 
East,  R.  67. 

(2)  The  King  v.  Hall,  lT.R.  320 ;  the  King  v.  Picton,  2  East, 
R.  196. 

(a)  The  King  v.  Patchet,  5  East,  R.  344 ;  1  Smith,  R.  543 ;  the 
King  v.  Caffel,  2  Stra.  900. 
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criterion  <>r  The  principal  difficulties  arise  from  the  impracticability 

fturpiusitgc.        of  fixing  absolutely  and  incontrovertibly  any  definite  rule 

or  criterion  by  which  to  determine,  at  once,  what  shall  be 
considered  words  of  surplusage.    This  is  a  difficulty  not 
to  be  entirely  removed,  because  every  case  must  stand  on 
its  own  peculiar  circumstances  :  but,  beside  the  determi- 
nations on  convictions  already  noticed,  analogy  presents 
some  tolerably  precise  notions  on  the  subject,  deduced 
from  the  law  of  indictments.      Thus,  if  an   indictment 
conclude  "  contrary  to  the  form  of  the  statute/'  when,  in 
fact,  there  is  no  statute  applicable  to  the  case,  and  there- 
fore  no  uncertainty  can  ensue,  but  it  is  an  offence  at  com- 
mon law,  this  conclusion  may  be  rejected  as  surplusage, 
and   the   proceedings  supported,  (b)      So,    if    the    word 
"  there  "  be  inserted,  when  locality  makes  no  part  of  the 
charge,  and  need  not  be  averred,  it  may  be  rejected  as 
immaterial  and  surplusage,  because  there  probably  can  be 
no  preceding  matter  to  which  it  can  be  referable,  (c)    And 
generally  all  words  that  are  entirely  useless,  or  without 
particular  sense  or  meaning,  especially  if  they  contravene 
the   intent  or  purpose  of  the  indictment,  ought  to  be 
struck  out  as  surplusage,  (rf)     But,  though  perhaps  not 
absolutely  necessary  to  be  inserted  at  all,  if  any  averments 
be  introduced,  so  connected  with  the  main  charge  that 
they  cannot  be  separated,  and  still  leave  the  necessary 
part  a  charge  sufficiently  made  by  itself,  all  must  be  proved, 
and  no  part  can  be  struck  out  as  surplusage ;  but  if  they 
can  be  separated,  and  after  such  separation  the  material 
part  remain  sensibly  true  and  grammatically  correct,  and 
containing  a  sufficient  charge  in  law,    that  which  has 
been  unnecessarily  introduced  may  be  struck  out  as  sur- 
plusage, (e) 
certain  expret*       In  convictions  directed  by  statutes,  wherein  summary 
sions  used  in  the  forms  are  giveD  (omitting  the  information,  summons,  and 

expUincd.0rmS  evidence),  the  material  part  begins  at  the  word  •'  co* 
victed."  It  is  equally  necessary  in  those,  as  it  is  in  com- 
mon law  convictions,  that  certain  essential  ingredients 
should  appear  on  the  face  of  the  instruments,  viz.  the 
jurisdiction  of  the  convicting  magistrate,  the  time,  the 
place,  and  the  charge,  in  such  terms  as  to  bring  the 
whole  within  the  description  given  of  the  offence  in  the 
act  of  parliament :  also,  that  the  defendant  had  not  any 
such  defence  as  that  may  have  afforded  him ;  for,  without 
these  being  evident  upon  the  inspection  of  the  record, 

(b)  Cowp.  683;  5  T.  R.  1G2;  2  Leach,  585.         "  " 

(c)  2  Sess.  Ca.  7.  (d)  1  Ld.  Raym.  502 ;  2  Leach,  536,  525. 
(e)  2  Leach,  591 ;  2  Campb.  134,  584. 
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the  Court  cannot  say  that  he  has  incurred  the  penalty,  or 
subjected  himself  to  the  forfeiture  annexed.  By  way  of 
example,  under  the  bread  acts,  if  the  offence  be  laid 
where  an  assize  has  been  set,  it  will  be  necessary  to  set 
forth  what  the  assize  is  in  that  place,  in  order  to  shew 
what  is  the  deficiency  of  weight;  to  state  the  time  of  pur- 
chasing, and  of  weighing,  'in  order  to  shew  that  the 
article  was  found  deficient  within  the  then  limited  terms 
for  trial ;  the  species  of  bread,  to  shew  that  the  object  of 
the  complaint  does  not  fall  within  the  exception. 

It  is  very  common  in  the  summary  forms  inserted  in  9encra!  dlrec" 
statutes  to  find  the  words  "  (here  state  the  offence.)  "  When  ^'fc/rmT 
they  occur,  they  are  to  be  explained  by  the  foregoing  rule  explained. 
of  construction,  t.  e.  the  offence  must  be  described  as 
fully  as  is  there  insisted  on;  ex.gr.  the  statute  against 
combinations  among  journeymen  manufacturers  (f)  gave 
a  summary  form,  and  in  which,  by  way  of  a  parenthesis, 
these  words  were  inserted.  On  these  it  was  decided,  that 
agreements  among  these  workmen  for  certain  specified 
purposes  being  the  offence  to  be  punished,  it  is  necessary 
the  agreement  itself  should  be  set  out  in  the  conviction,  in 
order  to  shew,  on  the  face  of  it,  that  it  was  an  agreement 
for  the  special  purposes  denounced  by  the  statute  in  the 
very  terms  used  therein ;  so  that  it  might  appear  that  the 
magistrate  had  authority  to  convict,  and  that  the  de- 
fendants had  incurred  the  penalty,  (g) 

In  some  of  these  statutable  forms  titles  of  acts  are  order-  Titles  of  acts  to 
ed  to  be  set  forth  thus, «  (here  set  forth  the  title  of  the  act).99  *"  exactl>  ■* 
Wherever  these  directions  occur,  they  must  he  strictly  ortlu 
complied  with ;  that  is  to  say,  no  word  must  be  omitted, 
or  changed,  lest  such  omission,  or  alteration,  should  make 
the  whole  taken  together  convey  a  different  meaning  from 
what  was  the  design  of  the  act.  (h) 

It  is  common  to  entrust  the  convicting  magistrates  with 
a  discretionary  power  of  mitigating  penalties.  The  extent 
to  which  this  authority  may  be  exercised,  in  any  instance, 
must  depend  entirely  on  the  power  given  in  each  par- 
ticular case  by  statute  ;  but,  whatever  it  be,  if  exercised, 
it  ought  to  be  so  stated  in  the  conviction ;  (i)  for  otherwise 
it  cannot  appear  to  the  Court,  upon  appeal,  how,  or  in 
what  degree,  the  magistrate  has  exercised  the  authority 
with  which  he  was  invested  :  thus  the  conviction  must  first 

(/)  S9  and  40  Geo.  3.  c.  106. 

(g)  The  King  v.  Neild,  6  East,  R.  417  ;  the  King  v.  Hazell,  13 
East,  R.  139 ;  ante,  p.  593. 

(A)  Mills  v.  Wilkins,  2  Salk.  609. 
(t)   Paley,  5209, 10. 
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adjudicate  the  whole  penalty  inflicted  by  the  statute,  and 
then,  in  a  separate  sentence,  state  to  what  inferior  sum 
he  has  mitigated  it;  for  otherwise,  it  could  not  appear 
that  he  had  exercised  his  authority,  in  both  points,  ac- 
cording to  the  terms  of  the  statute.  As,  for  example 
General  form*  of  (After  the  formal  part  of  the  conviction,  say,)  "  And  I  (or 
Mu2w°&c.f  we)  d°  awarc*  and  adjudge  that  the  said  A.  B.  hath  for- 
feited for  his  said  offence  the  sum  of  ■/.  of  lawful 
money  of  Great  Britain,  the  one  moiety  thereof  to  the  use 

of and  the  other  moiety  to  (the  informer,  or  as  the 

statute  directs,)  according  to  the  form  of  the  statute,  &c. 
And  I  the  said  justice,  seeing  cause  to  mitigate  or 
lessen  the  said  penalty,  do,  at  the  request  of  the  said  de- 
fendant, according  to  the  statute,  mitigate  and  lessen  the 

same  to  the  sum  of /.  over  and  above  the  reasonable 

costs  and  charges  of  the  said  informer,  by  him  laid  out 
.  and  expended  in,  and  about,  the  said  information,  &c.  to  be 
distributed,  and  go,  and  be  applied,  one  moiety  thereof 
to,  &c.  (as  before)  and  the  other  moiety  to,  Sec. ;  and  which 
costs  and  charges  of  the  said  A.  B.  the  said  informer,  1 
(or  we)  do  allow,  assess,  and  adjudge  to  him  at  the  sum 

of /.  of  like  lawful  money,  according  to  the  statute  in 

that  case  made  and  provided. 

"  In  witness  whereof,  &c.  &c." 
Alternative  Sometimes,  it  is  said,  that  the  magistrate,  before  whom 

puniihmenti.  the  party  is  convicted,  (and  in  consequence  of  which  con- 
viction the  alternative  punishments  of  pecuniary  penalty, 
or  imprisonment,  according  to  the  circumstances  in  each 
particular  case,  are  annexed),  "  shall  cause  the  said  con- 
viction to  be  made  out  in  manner  and  form  following,  or  in 
any  other  form  of  words,  mutatis  mutandis;  whicn  con 
viction  shall  be  good  and  effectual  to  all  intents  and  pur- 
poses, without  stating  the  case,  the  fact,  or  the  evidence,  in 
any  more  particular  manner."  In  such  instances  it  must  be 
even  more  decidedly  necessary  to  set  out  the  adjudication 
with  particular  precision,  for  otherwise,  without  the  state- 
ment of  the  case,  the  facts,  or  the  evidence,  it  cannot  ap- 
f>ear  to  the  Court,  upon  the  face  of  the  conviction  appealed 
rom,  which  of  the  alternative  sentences  has  been  pro- 
nounced; what  is  the  subject,  or  the  object,  of  the  appeal; 
and  what  is  the  judgment  they  have  to  confirm,  or  to 
reverse. 
Where  appeal  In  no  small  number  of  statutes,  it  is  evidently  the  design, 
excepted  from  a  tnat  ^y  anv  commitment  of  a  defendant  thereby  directed, 

commitment  in  i_      i    .      •  i_i  •.  *.  •  .  •     J  •     •    .      j 

execution  clause, an  absolute  irrevocable  commitment  m  execution  is  intend- 
there  can  be  no  ed,  and  all  appeal  from  such  commitment  is  excepted  by 
appeal  against    gome  words  to  the  following  effect :  "  that  if  any  person  shall 
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think  himself  aggrieved  by  such  determination,  order,  or 
warrant  of  any  justice  as  aforesaid,  except  an  order  ofcom- 
milmenty  every  such  person  may  appeal  to  the  next  (or  other) 
session,  &c."  Now,  under  such  circumstances,  it  has  been 
decided  (though  it  may  be  matter  of  surprise,  that  so  clear 
a  question  should  ever  have  been  contested  to  a  decision), 
that  no  appeal  lies  to  get  rid  of  the  commitment :  for 
though,  in  truth,  an  appeal  from  the  commitment  alone  was 
excepted  out  of  the  appeal  clause,  yet  having  said  that 
there  shall  be  no  appeal  against  such  an  order,  the  convic- 
tion and  commitment  must  for  this  purpose  be  understood 
to  be  one  and  the  same  thing,  and  no  appeal  can  lie.  (J) 

Supposing  all  the  preceding  rules  to  have  been  complied  Notice  of  ap- 
with  by  the  convicting  magistrate,  and  the  conviction  to  p^  against 
have  been  regularly  returned  to  the  clerk  of  the  peace  by convlct,0,w' 
him,  the  compliance  with  matters  of  form,  preparatory  to 
the  Court  taking  cognizance  of  the  question  to  be  sub- 
mitted, demands  consideration.      Statutes,  as  we  have 
already  shewn,  commonly  allow  appeals  upon  certain  con- 
ditions ;  viz.  in  general,  that  notice  be  given  to  the  ma- 
gistrate whose  judgment  is  to  be  the  subject  of  appeal,  and 
a  recognizance,  either  generally,  or  in  some  specific  sum, 
entered  into  for  prosecuting  the  threatened  appeal.    This 
notice  is  either  to  be  a  reasonable  one  in  general  terms,  or 
in  specific  terms,  as  to  time  after  the  conviction,  and  before 
the    session,  (k)      Notices    generally   to  informants,    of 
appeals  being  intended,  are  necessary,  in  common  jus- 
tice, in  order  to  give  them  an  opportunity  of  defending 
themselves  by  supporting  the  conviction.     But  it  has  long 
been  decided  that,  whenever  the  statute,  which  gave  the 
power  of  appeal,  required  the  recognizance  to  be  immedi- 
ately entered  into  upon  conviction,  the  informant  being  Recogubanc* 
necessarily  present,  such  recognizance  should   of  itself  8UP"*?deitb« 
be  deemed  sufficient  notice.     When  many  hours,  or  even  notice!  *  ° 
days  might,  according  to  the  terms  of  the  statute,  elapse, 
before  such  recognizance  was  necessary  to  be  entered  into, 
notice  of  appeal  to  the  informant  was  considered  a  requisite 
preliminary  to  be  proved  before   the  .  matter   could  be 
called  on  in  court,  or  the  justices  take  cognizance  of  the 
appeal.  The  necessity  for  these  notices,  however,  has  been 
confined  within  a  very  narrow  compass,  in  cases  where  they 
are  not  specially  directed  by  statute  to  be  after  a  particular 
manner,  by  a  recent  determination  in  the  King's  Bench  ; 
viz.  a  case  of  the  King,  on  the  prosecution  of  Barret  v. 

(  A  The  King  v.  the  Justices  of  Staffordshire,  12  East,  R.  572. 
(k)  See  ante,  c.  9. 
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Kent,  (justices  of).    It  was  a  conviction  of  Jan.  11,  1816, 
on  the  statute  55  Geo.  3.  c.  99.  for  having  in  possession 
ingredients  for  the  adulteration  of  bread,  appealed  against, 
and  refused  a  hearing  by  the  session,  for  want  of  sufficient 
notice  in  writing  (which,  according  to  a  rule  of  that  par- 
ticular session,  must  be  a  notice  of  eight  days).      On  a 
mandamus  being  applied  for  to  enter  continuances,  and 
hear  the  appeal,   many  points  were  urged  in  order  to 
obtain  it ;    but  the   principal  question   was,  whether  a 
notice  in  writing,  according  to  the  local  rule  of  the  session, 
and  that  too  of  eight  days,  the  statute  itself  not  having 
required  notice,  was  indispensable  ?     It  appeared  by  affi- 
davit, that  a  recognizance  was  entered  into  even  at  the  time 
of  conviction,  and  verbal  notice  of  intention  to  appeal,  at 
the  same  time  given  to  the  prosecutor ;  now,   all  that 
the  statute  requires  is,  "  that  a  recognizance   shall  be 
entered  into  at  the  time  of  such  conviction,   or  within 
twenty-four  hours  after,  with  two  sufficient  sureties,  upon 
condition  to  prosecute  such  appeal  with  effect,  and  to  be 
Necessity  of       forthcoming  to  abide  the  judgment  and  determination  of 
notice  still  fur-  the  session. — The  Court,  in  giving  judgment,  said,  "  That 
ther  narrowed.    Up0n  the  expiration  of  twenty-four  hours  after  the  convic- 
tion, the  informant  might  apply  to  the  convicting  magis- 
trate for  his  warrant  of  distress  to  levy  the  penalty,  and 
then  he  would  receive  information,  whether  recognizances 
had  been  entered  into  to  appeal,  or  not ;  if  no  such  recog- 
nizances had  been  taken,  he  would  obtain  his  warrant  of 
distress,  of  course ;  if  there  had  been  such  recognizances 
taken,  according  to  the  known  rule,  the  statute  itself  not 
having    required    any  more  specific  notice,   it   must  be 
deemed  notice  sufficient."     Mandamus  granted.  (/) 

On  the  appeal  being  called  on,  the  conviction  is  pro- 
duced, and  the  counsel  for  the  appellant  may  make  his 
objections,  if  he  have  any,  to  the  technical  errors  in  the 
conviction,  on  account  of  any  of  the  deficiencies,  or  irregu- 
rities  which  have  been  already  adverted  to.  If  no  objec- 
tions be  taken,  in  this  stage,  to  the  conviction  itself  the 
case  is  opened,  and  supported  by  the  witnesses,  (m)    After 

(/)  MSS. 

(m)  Note  by  Mr.  Dickenson, — That  is  to  say,  such  witnesses  as 
were  examined  by  the  convicting  magistrate.  It  has  been  made  a 
question,  whether  any  new  evidence  can  be  gone  into.  It  must  be 
observed,  in  the  first  place,  that  an  appeal  from  a  conviction  is  not  in 
the  nature  of  a  new  trial,  but  in  that  of  a  writ  of  error.  An  appeal 
from  an  order  may  be  a  different  matter,  as  from  an  order  of  removal, 
when  it  cannot  be  known  what  evidence  may  be  brought  forward ; 
for  such  an  order  is  only  an  ex  parte  proceeding.  In  the  case 
of  a  conviction  for  an  offence,  the  party  offending  Uas  due  notice 


Course  of  the 
proceedings  in 
Court. 
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the  evidence  in  support  of  the  conviction  is  gofte  through, 
the  appellant  enters  upon  his  case,  and  shews,  if  he  can, 
the  insufficiency  of  the  evidence  to  bring  him  within  the 
description  or  penalties  of  the  statute.      The  course  of 


of  the  hearing,  and  it  is  his  duty  to  bring  all  his  evidence; 
Gilb.  R.  158  ;  3  Bla.  Com.  455.  Superior  courts  review  the  sen- 
tences of  inferior  ones,  but  that  only,  and  do  not  admit  new  evidence, 
not  produced  below,  in  order  to  examine  the  justice  of  a  sentence 
that  was  not  in  any  degree  produced  by  it.  A  case  containing  a 
question  somewhat  analogous,  and  greatly  illustrative,  has  been 
recently  determined.  By  a  local  act  the  management  of  the  poor  of  a 
certain  town  was  vested  in  persons  constituted  a  corporation  for  the 
purpose,  who  were  empowered  to  make  rates,  and  an  appeal  given, 
to  parties  aggrieved,  to  the  town  sessions  in  the  first  place,  with  a 
further  appeal  to  the  county  sessions,  if  required.  An  appeal  against 
four  rates  was  made  to  tbe  town  session  in  January,  1818,  when  the 
rates  were  confirmed.  A  further  appeal  was  carried  to  the  next 
county  session,  and  two  new  grounds  of  appeal  added  in  the  notice. 
The  county  session  refused  to  hear  the  case,  and  a  mandamus  was 
moved  for  in  the  King's  Bench.  8everal  points  were  discussed,  but 
the  only  one  necessary  for  the  purpose  here,  is  to  introduce  the  fol- 
lowing passage  from  the  judgment  of  the  Court :  "  The  party  here 
has  inserted,  in  his  second  notice,  two  fresh  grounds  of  appeal.  The 
impression  on  my  mind  (said  Bayley,  J.  in  giving  the  judgment  on 
this  occasion),  is,  that  he  must  at  the  county  session,  be  confined  to 
the  same  grounds  of  objection  to  the  rate,  as  he  took  at  the  borough 
session ;  for  the  county  session  is  in  the  nature  of  a  court  of  review, 
and  it  is  their  duty  only  to  examine  if  the  rate  can  be  supported  on  the 
grounds  decided  upon  by  the  Court  below.  If  that  were  not  so,  it 
would  be  competent  to  the  party  at  the  borough  session  to  state  any 
illusory  grounds  of  appeal,  and  put  forth  his  whole  strength  by  sur- 
prise at  the  county  session ;"  the  King  v.  Suffolk  (Justices),  1  Barn, 
and  Aid.  R.  645. 

It  has,  indeed,  been  determined,  that  commissioners  of  appeal  in  mat- 
ters of  excise  are  bound  to  hear  other  witnesses  than  those  sworn  on 
hearing  the  original  complaint,  and  admitted,  in  the  same  case,  that 
the  same  rule  prevails  where  appeals  of  a  like  kind  are  heard  at 
quarter  sessions ;  the  King  v.  Commissioners  of  Excise  on  Appeals, 
3  M.  and  S.  133. 

The  statute  48  Geo.  3.  c.  74.  enacts,  however,  that  the  same  wit- 
nesses, and  no  other,  who  were  examined  at  the  original  hearing, 
shall  be  re-examined  on  the  appeal  under  that  act. 

On  the  other  hand,  it  has  been  sometimes  made  a  question,  whether 
the  Court  of  Quarter  Session,  on  an  appeal,  may  be  satisfied  with 
less  evidence  than  was  sufficient  for  the  support  of  the  conviction : 
as,  ex,  gr.  when  a  statute  directs  that  a  justice  shall  have  autho- 
rity to  convict  an  offender  on  the  evidence  of  two  credible  wit- 
nesses, whether  one  of  the  two  may  be  sufficient  to  support  the  con- 
viction on  appeal  ?  The  compiler  is  not  aware,  that  there  has  been 
any  determination  on  this  specific  question  in  the  superior  courts ;  but 
it  should  appear  a  necessary  logical  inference,  that,  if  two  are  neces- 
sary to  produce  a  conviction,  the  same  number  must  be  requisite  to 
confirm  it,  and  in  conformity  with  this  conclusion  has  been  the 
practice,  at  least,  of  the  metropolitan  county  sessions. 
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Reference  to 
ascertain  facti. 


Keference  of 
co»t*. 


proceeding  in  appeals  has  been  already  considered ;  and 
all  the  usual  rules  apply  to  appeals  against  convic- 
tion, (w) 

Whatever  judgment  the  justices  give,  must  be  the  act  of 
the  Court  itself,  and  not  by  any  delegation  of  its  autho- 
rity, (o)  Even  the  few  instances  whicn  may  be  produced 
as  exceptions  to  this  rule,  on  examination,  will  be  found 
not  to  operate  as  such,  but  in  effect  to  confirm  it.  Thus, 
where  the  justices  in  session  appointed  a  committee  from 
their  own  body  to  institute  an  enquiry,  and  make  an 
examination,  relative  to  the  propriety  of  repairing,  or 
rebuilding,  a  bridge  which  had  become  a  nuisance,  the 
Court  of  King's  bench  delivered  an  opinion,  that  they 
were  right  in  so  doing,  in  order  to  receive  their  report  and 
information  relative  to  facts ;  for  after  all,  the  judgment 
was  the  judgment  of  the  session,  however  such  session 
might  adopt  the  opinion  of  the  individual  justices  who 
had  made  their  report,  (p) 

The  same  may  be  said  respecting  the  common  practice 
of  referring  the  actual  amount  of  costs  incurred,  to  be 
ascertained  by  the  clerk  of  the  peace ;  for  the  award  of 
costs  themselves  is  the  judgment  of  the  Court,  and  the 
quantum  is  a  mere  investigation  of  items  ancillary  to  that 
judgment.  But  the  Court  cannot  award  costs,  to  be  taxed 
afterwards  by  the  clerk  of  the  peace  ;  for  that  would  be  in 
truth  to  delegate  their  power  of  final  judgment  over  the 
amount  of  the  costs  to  the  officer  of  their  court,  (  q)  So 
•nee  i»y  consent.  where>    j^  consent   of  parties,  the   consideration   of  ao 

appeal  against  a  poor  rate  be  referred  to  certain  justices 
out  of  session,  and  the  justices  in  session  afterwards  adopt 
the  opinion  of  the  other  justices,  and  give  judgment 
accordingly,  this  is  not  a  delegation  of  the  authority  of 
the  Court,  but  a  previous  adjustment  by  consent  of  the 
subject,  to  be  determined  finally  by  the  Court,  (r) 

Whether  costs  may  be  awarded  by  the  session  on  judg- 
ment at  all,  or  not,  must  depend  upon  the  statutes  respec- 
tively on  which  appeals  are  founded.  Many  of  them 
expressly  confer  the  power  of  awarding  costs,  but  it  is 
not  necessarily  incidental  to  their  jurisdiction :  as  this, 
however,  is  more  properly  a  subject  of  consideration  in 
the  concluding  chapter,  where  the  consequences,  rather 
than  the  concomitants,  of  proceedings  at  quarter  sessions 

" — ' —  -  - 

(w}  Ante,  c.  9.  M  16  Vin.  415. 

(jn  The  King  v.  the  Justices  oi  Glamorganshire,  5  T.  R.  279. 
(o)  The  King  v.  the  Inhabitants    of  St.  Mary,    Nottingham, 
13  East,  R.  67. 
(r)  Cald.  Ca.  30. 


General  refer- 
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are  particularly  treated  of,  we  pass  on  to  other  matters 
more  immediately  connected  with  the  hearing  of  the 
appeal,  and  the  main  points  respects  the  judgment  itself. 

Enough  has  been  said  respecting  an  appeal  proceeding  Appeal  disposed 
on  the  merits,  in  the  regular  course,  to  judgment.     But  it  °f  for  informa- 
may  be,  for  some  of  the  errors  before  exemplified,  or  iy" 
alluded  to,  that  an  appeal  may  be  dismissed  for  informa- 
lity ;  or  when  a  statute  gives  an  appeal  conditionally,  on  a 
certain  notice  being  given,  or  a  certain   recognizance 
being  entered  into,   or  a  compliance  with  some   other 
specific  preliminary,   it  is  necessary  that  the  premised 
conditions  should  have  been  complied  with  ;  for,  if  there 
have  been  any  failure  on  that  point,  the  appeal  must  be 
dismissed  for  informality;    and    such  dismissal  is   con- 
clusive, the  right  will  be  gone,  and  cannot  afterward  be 
recovered,  (s) 

In  the  case  of  appeals  limited  to  the  next  session,  if  Effect  of  objec- 
the  appellant  rely  on  an  objection  of  form,  and,  inde-  tioP on  ^ount 
pendent  of  the  merits,  procure  the  appeal  to  be  quashed  °  ln  orma !  y* 
on  that  ground,  he  cannot  (even  though   the  Court  of 
King's  Bench  should  have  set  aside  the  order  of  session, 
and  set  up  the  conviction  again),  go  to  the  session  again, 
and  have  the  question  heard  there  upon  the  merits. (t) 

But  an  appeal  may  be  adjourned  by  the  Court  for  future  Adjournment. 
hearing,   even  until  a  subsequent  session  (though   not 
beyond  it,  as  has  been  before  observed),  on  many  grounds. 
The  power  of  adjournment  must  be  incident  to  the  Court 
for  attaining  the  ends  of  justice ;  and  so  obvious  is  this 
position,  that  it  has  been  decided,  that  the  words  in  a 
statute,  directing  that  "  the  justices  of  the  said  session  shall 
determine  the  matter,"   do  not  supersede   this  inherent 
authority  of  adjournment,  (w)      Unavoidable*  surprise  of 
any  kind  upon  the  party  as  to  any  part  of  the  subject 
appealed  against ;  the  absence  of  witnesses ;  any  necessity 
for  enquiry,   suggested    either  by    the  counsel  for  the 
parties,  or  for  the  information  of  the  Court ;  may  all  be 
sufficient  reasons  for  adjournment ;  and  it  is  to  be  under- 
stood that,  an  adjournment  ex  vi  termini,  implies  that  every 
thing  during  the  time  of  such   adjournment  remains  in 
statu  quo ;  viz.  that  no  advantage  or  disadvantage,  to  the 

EartieSy  as  to  notices,  or  other  matters  generally  affected 
y  efflux  of  time,  is  worked  by  such   postponement  of 
hearing:    as  where   a  statute  giving  an  appeal   to   the 

(s)  The  King  v.  the  Justices  of  the  West  Riding  of  Yorkshire, 
3T.R.  776. 

(/)  The  King  v.  Allen,  15  East,  R.  346. 

(«)  The  King  v.  the  Justices  of  Wiltshire,  13  East,  R.  35?. 
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session  within  a  certain  nnmben^f nmmiks  after  the  cause 
of  complaint  shall  arise,  directs  the  justices  at  the  mid 
session  to  bear  and  determine  the  matters  of  such  appeal, 
&c. ;  yet,  as  has  been  observed,  they  have  an  incidental 
power  of  adjourning  it  upon  lawful  cause ;  of  the  suffi- 
ciency of  which  cause  they  arc  the  sok  judges.  But  as, 
where  the  session  is  adjourned,  the  style  of  it  must  not 
run  "  at  such  session  held  by  adjournment  ;**  the 
original  meeting  of  the  session  ought  to  be  set  forth,  and 
that  it  was  "  continued  from  thence  to  such  further  time 
by  adjournment  ;"(v)  so  any  record  of  proceedings  had  at 
it  must  follow  the  same  course. 
Tomof  »4-  But  though  the  power  of  adjournment  be  inherent  in 

^rietadT' hnW  *^e  8es*i°D8  *°  the  purposes  of  justice,   and  their  own 

convenience,  that  power  can  only  be  exercised  on  appeals 
lawfully  and  regularly  before  them,  by  all  the  previous 
conditions  (whatever  they  may  be)  having  been  complied 
with.  Thus,  if  for  want  of  any  notice,  or  other  prelimi- 
nary step,  made  a  condition  by  the  statute,  the  appeal 
could  not  be  entered,  the  Court  cannot  acquire  a  jurisdic- 
tion to  try  it  at  a  future  time  by  adjourning;  but  the  right 
of  appeal  is  gone  for  ever,  (to) 


§5.    PRECEDENTS    OF   CONVICTIONS    IN    PARTICULAR 

CASES. 


ASSAULTS. 


Conviction  for  a      ■  C      Be  it  remembered,  that  on  Sic  at  &c  A-  B.  of  &c. 

common  »Mau!t,  to  wit  ^  labourer,  is  convicted  before  us  C.  D-  and  E.  F.  two 
on  9  Geo.  4.  c.  0f  n|0  Majesty's  justices  of  the  peace  for  the  said  county,  for  that  he 
32.  u  «7.  {*)      tne  8aj£  ^  jj  jlQd  on  &c    at  £c  jrifh  force  and  arms,  unlawfully 

assault,  beat,  and  ill-treat  one  G.  H.  against  the  form  of  the  statute 
in  such  case  made  and  provided ;  and  we,  the  said  justices,  adjudge 
the  said  A.  B.  for  his  said  offence  to  forfeit  and  pay  the  sum  of- — 

pounds,  and  also  to  pay  the  sum  of pounds  for  costs  ;  and  we 

order  that  the  said  sums  shall  be  paid  on  or  before  the day  of 

— —  next  ensuing,  aud  we  direct  that  the  said  sum  of  —  pounds 
ithefine\  shall  be  paid  to  J.  K.  overseer  of  the  said  parish  of  — 
in  whicn  the  said  offence  was  committed,  to  be  by  him  applied 
according  to  the  provision  of  the  statutes  in  that  case  made  and  pro- 
vided ;  and  we  order  that  the  said  sum  of for  costs  shall  be 

paid  to  the  said  G.  H.    Given,  &c. 


alehouses  under  9  Geo.  4.  c.61.(y) 

Be  it  remembered,  that  on  this 

party  for  selling     to  wit    \  the  year  of  our  Lord  ■    ■     A.  B.  of  the  pariah  of 


Conviction  of  s      *—      f       Be  it  remembered,  that  on^this  — - —  day  of  — - — in 


(v)  2  Stra.  832,  863. 

(w)  The  King  v.  the  Justices  of  Oxfordshire,  1  M.  and  S.  448. 

'  -N  See  the  provisions  of  this  act,  ante,  chapter  6.  8. 2. 

See  ante,  c.  1.  s.  3.  where  the  general  provisions  of  this  act,  as 
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in  the  county  of was  duly  convicted  before  C.  D.  and  E.  F.  an  exciseable 

two  of  his  Majesty's  justices  of  the  peace  for  the  said  county  of  liquor,  not  being 

for  that  he  the  said  A.  B.  on  &c.  at  &c.  did  sell  to  one  G.  H.  a  licensed,  nnder 
certain  exciseable  liquor  called  ale  by  retail;  that  is  to  say,  one  9 Geo.  4.  c 6*1. 

to  granting,  transferring,  and  taking  away  licences,  and  the  new 
appeal  to  the  sessions  against  the  judgment  of  the  justices  refusing 
a  license,  are  recited.  In  all  cases  of  offence  under  this  act,  what- 
ever may  be  the  amount  of  the  penalty,  an  appeal  is,  by  s.  27. 
given  to  the  sessions ;  to  the  next  General  or  Quarter  Sessions,  if 
olden  within  twelve  days  after  the  decision  of  the  justice ;  other- 
wise to  the  following  session;  on  giving  to  the  justice  notice  in 
writing  of  the  intention  to  appeal,  and  the  grounds  of  appeal,  within 
five  days  after  the  decision,  and  at  least  seven  days  before  the 
sessions,  and  entering  into  a  recognizance  with  two  sureties  before 
a  justice,  conditioned  to  prosecute  the  appeal,  to  abide  the  judgment 
of  the  Court,  and  to  pay  costs  if  awarded.  If  the  cause  of  com- 
plaint arises  in  a  limited  jurisdiction,  the  appellant  has  the  option  of 
appealing  to  the  local  justices,  or  to  the  county  sessions.  The 
sessions  nave  the  power  to  award  costs  to  either  party,  or  to  refuse 
them  altogether,  in  their  discretion,  and  also  power  to  carry  into 
effect  any  order  or  judgment  which  they  may  affirm  ;  s.  27.  When 
notice  of  appeal  has  been  given,  the  justice  who  takes  the  recogni- 
zance may  summon  and  bind  over  any  person  to  give  evidence  on 
the  hearing,  and  may  commit  on  his  refusal ;  s.  28.  No  conviction 
under  this  act  can  be  granted  for  want  of  form,  or  removed  by  cer- 
tiorari ;  and  no  warrant,  stating  that  the  party  has  been  convicted, 
can  be  bad,  if  there  be  a  good  conviction  to  support  it ;  s.  34. 

(z)  This  section  enacts,  "  That  every  person  who  shall  sell, 
barter,  exchange,  or  for  valuable  consideration  otherwise  dispose  of 
any  exciseable  liquor  by  retail,  to  be  drunk  or  consumed  in  his  house 
or,  premises,  or  shall  permit  or  suffer  any  exciseable  liquor  to  be 
sold,  bartered,  exchanged,  or  otherwise  disposed  of,  for  valuable 
consideration,  by  retail  to  be  drunk  or  consumed  in  his  house  or 
premises,  without  being  duly  licensed  so  to  do;  and  that  every 
person  being  duly  licensed,  who  shall  sell,  barter,  exchange,  or  for 
valuable  consideration  otherwise  dispose  of,  or  shall  permit  or  suffer 
to  be  sold,  bartered,  exchanged,  or  otherwise  disposed  of,  for  valuable 
consideration,  any  exciseable  liquor  by  retail  to  be  drunk  or  con- 
sumed in  his  house  or  premises  not  being  the  house  or  premises 
specified  in  such  license,  shall,  respectively  for  every  such  offence, 
on  conviction  before  one  justice,  forfeit  and  pay  any  sum  not 
exceeding  twenty  pounds,  nor  less  than  five  pounds,  together  with 
the  costs  of  the  conviction :  provided  always,  that  no  penalty  for 
such  sale,  barter,  exchange,  or  other  disposal  of  any  such  liquor  by 
retail  without  license,  shall  be  incurred  by  the  heirs,  executors, 
administrators,  or  assigns  of  any  person  licensed  under  this  act, 
who  shall  die,  become  bankrupt,  or  take  the  benefit  of  any  act  for 
the  relief  of  insolvent  debtors  before  the  expiration  of  his  license,  so 
as  such  barter,  sale,  exchange,  or  other  disposal  of  such  liquor  be 
made  in  the  house  or  premises  specified  in  such  license,  and  take 
place  prior  to  the  special  session  then  next  ensuing,  unless  such 
special  session  shall  be  holden  within  fourteen  days  next  after  the 
death,  bankruptcy,  or  insolvency,  of  the  said  person,  and  in  any 
such  case  to  the  special  session  which  shall  be  holden  next  after  such 
special  session  aforesaid/' 
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quart  of  ale  at  and  for  the  price  of  sixpence,  to  be  drunk  and  con- 
sumed in  his  house,  situate  in  the  parish  aforesaid,  in  the  county 
aforesaid,  contrary  to  the  form  of  die  statute  in  such  case  made 

and  provided,  whereby  the  said  A.  B.  has  forfeited  the  sum  of 

pounds,  this  being  adjudged  to  be  the  first  offence  of  the  said  A.  B. 
against  the  provisions  of  an  act  to  regulate  the  granting  of  licences 
to  keepers  of  inns,  alehouses,  and  victualling-bouses  in  England, 
besides  the  costs  of  this  conviction,  which  we  C.  D.  and  E.  F. 
the  justices  aforesaid,  do  hereby  assess  at  the  sum  of  fifteen  shillings, 
pursuant  to  the  statute  in  such  case  made  and  provided.  Given 
under  our  hands  and  seals,  the  day  and  year  first  above  written. 


Conviction  of  a       — —     f      Be  it  remembered,  that  on  this day  of  —  in  the 

licensed  pub.ican  to  wit.  \  year  of  our  Lord  — —  A.  B.  was  duly  convicted  before 
for  selling  an       us,  C.  D.  and  E.  F.  two  of  his  Majesty's  justices  of  the  peace  for  the 

exciseable  liquor  county  of for  that  he  the  said  A.  B.  being-  duly  licensed  by  a 

in  premises  not    certain  license  to  sell  exciseable  liquors  in  a  certain  victualling  house, 

being  those  at  tne  gj-,,  0f  tne  __ _  m  tne  pangn  0f m  the  county  of  — - 

bcenced,  under  ^^4  in  the  said  license,  did  on  &c.  at  &c.  sell  to  one  G.  H. 
•  18?'  °  a  certaui  exciseable  liquor  called  ale,  by  retail,  that  is  to  say,  one 
quart  of  ale,  at  and  for  the  price  of  sixpence,  to  be  drunk  and  consumed 
in  his  house,  situate  in  the  parish  aforesaid,  not  being  the  house  or 
premises  specified  in  such  his  license,  nor  any  part  or  portion  thereof, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 

whereby  the  said  A.  B.  has  forfeited  the  sum  of /.  tnis  being 

adjudged  to  be  the  first  offence  against  the  provisions  of  an  act  to 
regulate  the  granting  of  licences  to  keepers  of  inns,  alehouses,  and 
victualling  houses  in  England,  besides  the  costs  of  this  conviction, 
which  we  the  said  C.  D.  and  £.  F.  the  said  justices,  do  hereby  assess 
at  the  sum  of  twenty  shillings,  pursuant  to  the  statute  in  such  case 
made  and  provided.     Given,  &c 

Conviction  of  a  —     f       Be  it  remembered,  that  on  this  — —  day  of—  in  the 

licensed  pub  •       to  wit.   \  year A.  B.  of victualler,  was  duly  convicted 

lican  for  a  first  before  C.  D.  and  E.  F.  two  of  his  Majesty's  justices  of  the  peace 

or  second  for  tne  county  of acting  for  the  division  of  —  for  that  he  the 

offence,  against  gai(|  ^  B  being  licensed  under  the  act  made  and  passed  in  the  ninth 

lictncTJnXr  2  yea?  °f  the  reifirn  °f  OUr  LcIrd  the  n0W  Kin8'  t0  r^?u,ate  *b«  granting 
r^o^c^i*  °^  ncen8es  to  keepers  of  inns,  alehouses,  and  victualling  houses  in 
s.%1.  (a)  England,  to  keep  an  inn,  alehouse,  or  victualling-house,  at  the  sign 

of  the in  the  parish  of in  the  division  aforesaid  of  the 

county  aforesaid,  did,  on  &c.  knowingly  suffer  certain  unlaw- 
ful games,  that  is  to  say,  a  certain  unlawrul  game  called  Rouge  et 
Noir,  and  a  certain  unlawful  game  called  Hazard,  to  be  played  in 
the  house  so  licensed  as  aforesaid,  against  the  tenor  of  the  license 
so  to  him  granted  as  aforesaid,  and  against  the  provisions  of  the 
said  act  relative  to  the  maintenance  of  good  order  and  rule,  whereby 
the  said  A.  B.  has  forfeited  the  sum  of L  this  being  adjudged 

(a)  See  the  section  at  length,  ante,  p.  603.  n.  (2)  ;  and  the  fortn  of 
license,  ante,  c.  1.  s.  3. 

All  convictions  are  to  be  returned  to  the  sessions  delivered  to  the 
clerk  of  the  peace,  and  filed  of  record ;  and  the  certificate  of  tfce 
clerk  of  the  peace  of  such  conviction,  which  he  is  required  to  grant 
on  demand  upou  payment  of  one  shilling,  is  legal  evidence  of  every 
such  conviction ;  s.  23. 
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to  be  the  first  {or  second,  as  the  case  may  be)  (b)  offence  of  the  said 
A.  B.  against  the  said  provisions  of  the  saia  act  to  regulate  the 
granting  of  licenses  to  keepers  of  inns,  alehouses,  and  victualling- 
houses  in  England,  besides  the  costs  of  this  conviction,  which  we 
C.  D.  and  E.  F.  the  said  justices,  do  hereby  assess  at  the  sum  of 
twenty  shillings,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided.   Given,  &c.  (c) 


auctions. 


'  f   Information  before    two  justices,    setting   forth    that  Conviction  of 

to  wit.   \   M.  V.  on  &c.  at  &c.  did,  in  the  capacity  of  an  auc-  an  auctioneer 
tioneer,  put  up  to  public  sale  by  way  of  auction,  and  did  then  for  potting  up 
and  there  vend  and  sell,  by  public  sale  by  way  of  auction,  divers  S00^  to  sale  by 
goods  and  effects  of  the   said  M.  V.  without  first   taking  out  a  auction,  without 
license  in  the  manner  prescribed  by  the  statute  in  that  case  made  naviofi>  pre*i~ 
and  provided ;  whereby,  and  by  force  of  the  said  statute,  the  said  ou .  y  taken  0ttt 
M.  V.  hath  for  his  said  offence  forfeited  the  sum  of  50/.  one  moiety,  a  llcensc# 
&c.  &c.  {Summons,  appearance,  and  plea  of  not  guilty  by  the  defends 
ant.)(d)    And  thereupon,  on  the  same  day  and  year  last  aforesaid, 
at  R.  aforesaid,  G.  F.  a  credible  witness,  being  sworn,  &c.  in  the 
presence  of  the  said  M.  V.  does,  upon  his  said  oath,  depose  that,  on 

the  — —  day  of in  the  year he  saw  the  said  M.  V.  in  the  Evidence. 

market-place  in  time  of  market,  in  the  borough  of  R  in  the  county 
of  Berks,  mounted  in  a  cart  or  rostrum,  putting  up  goods  to  sale  by 
way  of  auction ;  (e)  and  the  said  M.  V.  did  then  and  there  sell  pub- 
licly several  goods  by  way  of  public  auction  and  outcry,  to  the 
persons  then  and  there  assembled,  he  the  said  M.  V.  acting  therein 
as  an  auctioneer  ;  and  that  the  said  G.  F.  then  and  there  bought  of 
the  said  M.  V.  by  way  of  auction  at  the  sale,  one  lot  of  goods  or 

(b)  The  peculiar  language  of  this  act,  and  the  form  given,  clearly 
render  it  unnecessary  to  set  forth  the  former  conviction  in  a  convic- 
tion for  a  second  offence,  which  is  generally  necessary,  the  adjudica- 
tion being  in  this  respect  sufficient. 

(c)  As  to  the  proceedings  in  case  of  a  third  offence,  see  ante,  p.  19. 

(d)  See  ante,  general  form  of  conviction,  s.  4. 

(e)  Of  this  conviction,  it  is  observed  by  Mr.  Paley  (p.94, 5),  that 
the  words  of  the  act,  17  Geo.  3.  c.  50,  (which  describes  the  offence, 
and  which  description  has  been  adopted  by  tbe  subsequent  statutes 
on  the  same  subject;  the  latter  not  altering  the  nature  of  the 
the  offence,  but  only  enacting  additional  regulations,  and  increasing 
the  amount  of  the  duties),  on  which  this  is  framed,  make  the 
offence  to  consist  in  "  exercising  the  trade  or  occupation  of  an 
auctioneer,  at  any  sale  by  outcry,  or  any  other  mode  of  sale  by  auction, 
or  acting  in  such  capacity,  without  having  first  taken  out  a  license;" 
and,  therefore,  that  a  single  act  of  so  selling  is  sufficient  «  to  bring 
a  person  within  the  act." 

W hich  said  license,  within  the  bills  of  mortality,  shall  be  granted 
by  the  commissioners  of  excise,  or  such  person  as  they  shall  appoint ; 
and  elsewhere,  by  the  collectors  and  supervisors,  within  their  several 
collections  and  districts,  under  their  hands  and  seals,  upon  payment 
of  the  said  duties;  19  Geo.  3.  c.  56.  s.  3. 

And  every  person  who  shall  take  out  such  license,  is  to  take  out 
a  fresh  license  ten  days  before  the  expiration  of  twelve  calendar 
months  after  taking  out  the  first,  before  he  do  presume  to  sell  by 
auction,  and  in  the  same  manner  renew  every  such  license  from  year 
to  vear ;  s.  4. 
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wares  of  the  said  M.  V.  containing  several  articles,  that  is  to  say, 
&c.  for  which  the  said  G.  F.  being  best  or  highest  bidder,  paid  to 
the  said  M.  V.  one  shilling  and  one  penny.  And  the  said  M.  V. 
does  not  produce  any  evidence  to  contradict  the  proof  aforesaid. 
Wherefore  it  manifestly  appears,  &c.  (Conviction  and  forfeiture  of 
50/.  mitigated  to  Si.  to  be  distributed  as  the  law  directs.) 

deer. 

Conviction  for  —    f      Be  it  remembered,  that,  on  &c.  at  &c  A.  B.  late  of 

booting  or  to  wit.   \  &c.  labourer,  is  convicted  before  me,  J.  K.  one  of  his 

snaring,  &c  Majesty's  justices  of  the  peace  for  the  said  county,  for  that  he  the 

deer  io  the  an-  said  A.  B.  on  &c.  at  &c.  in  a  certain  uninclosed  part  of  a  certain 

efedoeed  put  of  forest  called there  situate,  one  fallow  deer  of  the  price  of  five 

•  ^"•J*  chMe»  pounds,  then  and  there  being,  then  and  there  in  the  said  uninclosed 

r^sSJnT*  part  of  ^e  8aid forest>  unlawfully  and  wilfully  did  course,  kill,  and 

c  «a     «?! f  *f\  carry  awav*  against  the  form  of  the  statute  in  that  case  made  and 

*•*•       \J)  provided:  1  the  said  J.  K.  do  therefore  adjudge  the  said  A.  B.  for 

his  said  offence  to  forfeit  and  pay  the  sum  of /.  and  also  to  pay  the 

sum  of shillings  for  costs,  and  in  default  of  immediate  payment 

to  be  imprisoned  in  the  house  of  correction  for  the  said  county,  and 

there  kept  to  hard  labour  for  the  space  of calendar  months,  unless 

the  said  sums  shall  be  sooner  paid ;  and  I  direct  that  the  said  sum 

of /.  (thejine)  shall  be  paid  to  L.  M.  one  of  the  overseers  of  the 

poor  of  the  said  parish  of in  which  the  said  offence  was  com- 
mitted, to  be  by  him  applied  according  to  the  directions  of  the 
statute  in  that  case  made  and  provided,  (g)  and  I  order  that  the  sum 

of shillings  for  costs  shall  be  paid  to   ■  ■        (Jhe  informer). 

Given,  &c. 


Conviction  on  f      Be  it    remembered,    that  on  &c»   at  &c.   A.  B.  is 

7  and  8  Geo.  4.  to  wit.  \  convicted  before  me  C.  D.  one  of  his  Majesty's  jus- 
c  S9.s*  87.  (A)  tices  of  the  peace  for  the  said  county,  for  that  he  the  said  C.  D.  on 
for  baying  &c.  at  &c.  had  in  his  possession,  and  on  his  premises  there  situate, 

™Di*°D  *?JJ"T    the  hind  quarter  of  a  deer,  and  that  upon  the  said  hind  quarter  being 

satisfactorily  ac-  ~~"~" 

counting  for  it.  (f)  The  26th  section  of  7  and  8  Geo.  4.  c.  2$.  having,  in  its  first 
clause,  made  the  coursing  or  killing  deer  in  the  inclosed  part  of  any 
forest,  chase,  or  purlieu,  felony  (see  ante,  p.  48),  proceeds,  «  And 
if  any  person  shall  unlawfully  and  wilfully  course,  hunt,  snare,  or 
carry  away,  or  kill,  or  wound,  or  attempt  to  kill  or  wound,  any 
deer  kept  or  being  in  the  uninclosed  part  of  any  forest,  chase,  or  pur- 
lieu, he  shall,  for  every  such  offence,  on  conviction  before  a  justice 
of  the  peace,  forfeit  and  pay  such  sum  not  exceeding  50/.  as  to  the 
said  justice  shall  seem  meet ; "  and  then  it  makes  an  offence  of  this 
kind,  after  a  conviction  of  any  offence  relating  to  the  deer,  whether 
of  the  same  kind  or  not,  punishable  in  the  same  manner  as  larceny. 
(g)  See  s.  66. 

(A)  The  27th  section  of  7  and  8  Geo.  4.  c.  29.  enacts,  «  That  if  any 
deer,  or  the  head,  skin,  or  other  part  thereof,  or  any  snare  or  engine 
for  the  taking  of  deer,  shall  by  virtue  of  a  search  warrant,  to  be 
granted  as  hereinafter  mentioned,  be  found  in  the  possession  of  any 
person,  or  on  the  premises  of  any  person,  with  his  knowledge,  and 
such  person,  being  carried  before  a  justice  of  tie  peace,  shall  not 
satisfy  the  justice  that  he  came  lawfully  by  such  deer,  or  the  head, 
skin,  or  other  part  thereof,  or  had  a  lawful  occasion  for  such  snare 
or  engine,  and  did  not  keep  the  same  for  any  unlawful  purpose,  he 
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found  in  the  possession  and  upon  the  premises  of  the  said  A.  B.  as 
aforesaid,  by  virtue  of  a  certain  search  warrant,  and  the  said  A.  B. 
being  carried  before  me  the  said  C.  D.  now  here  as  such  justice  as 
aforesaid,  he  the  said  A.  B.  doth  not  shew  unto  or  satisfy  me  the 
said  C.  D.  that  he  came  lawfully  by  the  said  hind  quarter  of  a  deer, 
but  hath  altogether  failed  in  so  doing,  against  the  form  of  the  statute 
in  that  case  made  and  provided,  I  the  said  C.  D.  do  therefore 
adjudge  the  said  A.  B.  for  his  said  offence,  to  forfeit  and  pay  the 

sum  of pounds,  and  also  to  pay  the  sum  of  — ; —  shillings  for 

costs ;  and  in  default  of  immediate  payment,  to  be  imprisoned  in 
the  county  gaol  of  the  said  county,  and  there  kept  to  hard  labour 
for  the  space  of  ■  calendar  months,  unless  the  said  sums  shall 

be   sooner  paid ;    and  I  direct  that  the  said  sum  of pounds 

(Jhejine)  shall  be  paid  to  J.  S.  one  of  the  overseers  of  the  parish 

of aforesaid,  in  which    the  said   offence  was  committed,  to 

be  by  him  applied  according  to  the   directions   of  the  statute  in 

that  case  made  and  provided;  and  I  order  that  the  said  sum  of 

shillings  for  costs  shall  be  paid  to (the  informer).    Given,  &c 

—     f       Be  it  remembered,   that  on  &c.  at  &c.  A.  B.  late  of  Conviction  on 
to  wit  \  &c.  labourer,  is  convicted  before  me  C.  D.  one  of  his  7  and  8  Geo.  4. 
Majesty's  justices  of  the  peace  for  the  county  aforesaid,  for  that  he  c«  29.  s.  98.  for 
the  said  A.  B.  on  &c.  at  &c.  in  a  certain  part  of  "a  certain  forest  feeing  a  snare 

called there  situate,  unlawfully  and  wilfully  did  set  a  certain  ,n  *  *?pwt/.? 

snare  for  the  purpose  of  taking  deer,  against  the  form  of  the  statute  *      «er.Q0 
in  that  case  made  and  provided;  and  I  the  said  C.  D.  do  therefore 
adjudge  the  said  A.  B.  for  his  said  offence,  to  forfeit  and  pay  the 

sum  of pounds,  and  also  to  pay  the  sum  of shillings 

for  costs;  and  in  default  of  immediate  payment  to  be  impri- 
soned in  the  house  of  correction  (or  county  gaol)  for  the  said  county, 
for  the  space  of  ■  calendar  months,  unless  the  said  sums  shall 
be  sooner  paid;  and  I  direct  that  the  said  sum  of  —  pounds 

shall,  on  conviction  by  the  justice,  forfeit  and  pay  any  sum  not 
exceeding  twenty  pounds ;  and  if  any  such  person  shall  not  under 
the  provisions  aforesaid  be  liable  to  conviction,  then,  for  the  disco- 
very of  the  party  who  actually  killed  or  stole  such  deer,  it  shall  be 
lawful  for  the  justice,  at  his  discretion,  as  the  evidence  given  and 
the  circumstances  of  the  case  shall  require,  to  summon  before  him 
every  person  through  whose  hands  such  deer,  or  the  head,  skin,  or 
other  part  thereof,  shall  appear  to  have  passed ;  and  if  the  person 
from  whom  the  same  shall  have  been  first  received,  or  who  shall 
have  had  possession  thereof,  shall  not  satisfy  the  justice  that  he 
came  lawfully  by  the  same,  he  shall,  on  conviction  by  the  justice, 
be  liable  to  the  payment  of  such  sum  of  money  as  is  hereinbefore 
last  mentioned." 

(t)  The  28th  section  of  7  and  8  Geo.  4.  c.  29.  enacts,  "  That  if  any 
person  shall  unlawfully  and  wilfully  set  or  use  any  snare  or  engine 
whatsoever,  for  the  purpose  of  taking  or  killing  deer,  in  any  part 
of  any  forest,  chace,  or  purlieu,  whether  such  part  be  inclosed  or 
not,  or  in  any  fence  or  bank  dividing  the  same  from  any  land  adjoin- 
ing, or  in  any  inclosed  land  where  deer  shall  be  usually  kept,  or 
shall  unlawfully  and  wilfully  destroy  any  part  of  the  fence  of  any 
land  where  any  deer  shall  be  then  kept,  every  such  offender,  being 
convicted  thereof  before  a  justice  of  the  peace,  shall  forfeit  and  pay 
such  sum  of  money  not  exceeding  twenty  pounds  as  to  the  justice 
shall  seem  meet." 


GOB 
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(the  fine)  shall  be  paid  to  £.  F.  one  of  the  overseers  of  the  poor 
of  the  pariah  of aforesaid,  in  which  the  said  offence  was  com- 
mitted, to  be  by  hiin  applied  according  to  the  directions  of  the 
statute  in  that  case  made  and  provided ;  and  I  order  that  the  said 
sum  of  —  shillings,  for  costs,  shall  be  paid  to  —  (the  informer). 
Given,  &c. 


Conviction 
under  the  tame 
clause  for  de- 
stroying the 
fences  of  land 
where  deer  are 
usually  kept. 


—  r  Be  it  remembered,  that  on  &c  at  &c.  A.  B.  late  of  &c 
to  wit.  \  labourer,  is  convicted  before  me,  C.  D.  one  of  his  Majesty'i 
justices  of  the  peace  for  the  county  aforesaid,  for  that  he  the  said 
A.  B.  on  &c.  at  &c.  a  certain  part  of  the  fence  of  certain  land  of  £.  F. 
there  situate,  wherein  deer  were  then  kept,  unlawfully  and  wilfully  did 
destroy,  against  the  form  of  the  statute  in  that  case  made  and  pro- 
vided, and  I  the  said  C.  D.  do  therefore  adjudge  the  said  A.B.  for 
his  said  offence,  to  forfeit  and  pay  the  sum  of'  pounds,  and  also 
to  pay  the  sum  of  —  shillings  for  costs,  and  in  default  of  imme- 
diate payment  to  be  imprisoned  in  the  county  gaol  (or  house  of  cor- 
rection), and  there  kept  to  hard  labour,  for  the  space  of-  calendar 
months,  unless  the  said  sums  shall  be  sooner  paid ;  and  I  direct  that 
the  said  sum  of pounds  (the  fine)  shall  be  paid  to  L.  M .  the  over- 
seer of  the  poor  of  the  said  parish  of — —  in  which  the  said  offence  was 
committed,  to  be  by  him  applied  according  to  the  directions  of  the  sta- 
tute in  that  case  made  and  provided ;  and  I  order  that  the  said  sum  of 
the  costs  aforesaid,  shall  be  paid  to  — —  (the  informer).  Given,  &c. 


(J) 


DOGS,  &C.  STEALING. 

Conviction  for  —  f  Be  it  remembered,  that  on  Sec.  at  &c.  A.  B.  of  &c 
stealing  a  dog  to  wit.  (labourer,  at  &c.  is  convicted  before  me  C.  D.  one  of  his 
under  7  and  8  Majesty's  justices  of  the  peace  for  the  said  county,  for  that  he  the 
Cico.  4. 29.  s.  3.  said  A.  B.  on  &c.  at  &c.  oue  dog  of  the  value  often  shillings,  the 
(  ^  property  of  E.  F.  then  and  there  being  found,  unlawfully  did  steal, 

take,  and  carry  away,  against  the  form  of  the  statute  in  that  case 
made  and  provided ;  i  the  said  C.  D.  do  therefore  adjudge  the  said 
A.  B.  for  his  said  offence,  to  forfeit  and  pay  the  sum  of  — —  pounds 
over  and  above  the  value  of  the  said  dog  so  stolen  as  aforesaid, 
and  the  further  sum  of  ten  shillings,  being  the  value  of  the  said 
dog,  and  also  to  pay  the  sum  of  ten  shillings  for  costs,  and  in 
default  of  immediate  payment  of  the  said  sums  to  be  imprisoned 
in  the  county    gaol  (or  house  of  correction)  of  the    said   county, 

(j)  By  section  31  of  7  and  8  Geo.  4.  c.  29.  it  is  enacted,  «  That  if 
any  person  shall  steal  any  dog;  or  shall  steal  any  beast  or  bird 
ordinarily  kept  in  a  state  of  confinement,  not  being  the  subject  of  lar- 
ceny at  common  law,  every  such  offender,  being  convicted  thereof 
before  a  justice  of  the  peace,  shall,  for  the  first  offence,  forfeit  and 
pay  over  and  above  the  value  of  the  dog,  beast,  or  bird,  such  sum  of 
money  not  exceeding  twenty  pounds  as  to  the  justice  shall  seem  meet 
And  if  any  person  so  convicted  shall  afterwards  be  guilty  of  any  of  the 
said  offences,  and  shall  be  convicted  thereof  in  like  manner,  every  such 
offender  shall  be  committed  to  the  common  gaol,  or  house  of  correc- 
tion, there  to  be  kept  to  hard  labour  for  such  term  not  exceeding 
twelve  calendar  months  as  the  convicting  justice  shall  think  fit  *  ana 
if  such  subsequent  conviction  shall  take  place  before  two  justices, 
they  may  further  order  the  offender,  if  a  male,  to  be  once  or  twice 
publicly  or  privately  whipped,  after  the  expiration  of  four  days  from 
the  time  of  such  conviction." 
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and  there  to  be  kept  to  hard  labour,  for  the  space  of  — •** 
calendar  months,  unless  the  said  sums  shall  be  sooner  paid ;  and  I 
direct  that  the  said  sum  of — —  (thejfine)  shall  be  paid  to  J.  K.  one 
of  the  overseers  of  the  poor  of  the  parish  of  —  aforesaid,  in  which 
the  said  offence  was  committed,  to  be  by  him  applied  according  to 
the  provisions  of  the  statute  in  that  case  made  and  provided,  and  that 
the  said  sum  of  ten  shillings  shall  be  paid  to  the  said  £.  F. ;  and  I 
order  that  the  said  sum  of  ten  shillings  for  costs  shall  be  also  paid  to 
the  said  E.  F.    Given,  ore 

(State  the  offence  immediately  charged,  as  in  the  preceding  form>  and  Conviction  of  * 
then  proceed*?) — And  it  is  now  proved  before  me  the  said  C.  D.  that  second  offence 
the  said  A.  B.  heretofore,  and  before  the  commission  of  the  said  last  under  the  same 
mentioned  offence,  on  &c.  at  &c.  was  duly  convicted  before  G.  M.  section, 
esquire,  one  of  his  Majesty's  justices  of  the  peace  for  the  county  of 
— —  for    that  he  the  said  A.  B.  on  &c.  (recite  the  offence  in  the 
previous  conviction  in  the  terms  wherein  it  is  thereby  charged:)  I  the 
said  C.  D.  do  therefore  adjudge  the  said  A.  B.  for  such  his  said 
second  offence  to  be  imprisoned  in  the  house  of  correction  for  the 
said  county  of  — —  and  there  to  be  kept  to  hard  labour  for  the  space 
of  twelve  calendar  months.     Given,  &c. 


FISH. 


>  ■      f     Be  it  remembered,  that  on  &c.  at  &c.  A.  B.  of  &c.  Conviction  on 

to  wit.  1  labourer,  is  convicted  before  me  C.  D.  one  of  his  Majesty's  7  and  8  Geo.  4. 
justices  of  the  peace  for  the  said  county,  for  that  he  the  said  A.  B.  c-  *9-  ?•  *4. 
on  &c.  at  &c.  in  a  certain  pond  of  water  there  situate,  the  private tor  tak>nS  *W»  fa 
property  of  E.  F.  and  not  being  water  running  through  and  being  in  *  !*?*'  "^  *** 
any  land  adjoining  or  belonging  to  the  dwelling-house  of  the  said  j™ nin5,V? a 
E.  F.  the  owner  of  such  water,  six  fish,  called  trout,  of  the  value  of  ***"*•  W 
one  shilling,  then  and  there  being  found,  then  and  there  in  the  said 
pond  unlawfully  and  wilfully  did  take,  against  the  form  of  the  statute 
in  that  case  made  and  provided;  I  the  said  C.  D.  do  therefore  adjudge 

the  said  A.  B.  for  his  said  offence,  to  forfeit  and  pay  the  sum  of 

pounds  over  and  above  the  value  of  the  said  fisn  so  taken  as  afore- 
said ;  and  the  further  sum  of  one  shilling,  being  the  value  of  the  said 
fish ;  and  also  to  pay  the  sum  of  ten  shillings  for  costs ;  and  in  default 
of  immediate  payment  of  the  said  sums  to  be  imprisoned  and  kept 
to  hard  labour  in  the  county  gaol  of  the  said  county  for  the  space  of 
— calendar  months,  unless  the  said  sums  shall  be  sooner  paid,  and  I 

direct  that  the  said  sum  of pounds  {the  Jine\  be  paid  to  J.  K. 

one  of  the  overseers  of  the  poor  of  the  said  parisn  of in  which 

the  said  offence  was  committed,  to  be  by  him  applied  according  to 
the  provision  of  the  statute  in  that  case  made  and  provided ;  and 
that  the  said  sum  of  one  shilling  shall  be  paid  to  the  said  E.  F. ;  and  I 
order  that  the  said  sum  of  ten  shillings,  for  costs,  shall  be  paid  to 
the  said  E.  F.    Given,  &c. 

(Jk)  By  s.  34.  of  7  and  8  Geo.  4.  c.  29.  it  is  enacted,  «  That  if  any 
person  shall  unlawfully  and  wilfully  take  or  destroy  any  fish  in  any 
water  which  shall  run  through  or  be  in  any  land  adjoining  or  belong- 
ing to  the  dwelling-house  of  any  person  being  the  owner  of  sUch 
water,  or  having  a  right  of  fishery  therein,  every  such  offender  shall 
be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof,  shall  be 
punished  accordingly.  And  if  any  person  shall  unlawfully  and  wil* 
fully  take  or  destroy  any  fish  in  any  water  not  being  such  as 
aforesaid,  but  which  shall  be  private  property,  or  in  wfeefc  there 
shall  be  any  private  right  of  fishery,  every  such  oflfertder  being 
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Con?iction  on        f       Be  it  remembered,  that  on  &c.  at  &c  A.  B.  late  of 

the  latter  cliune  to  wit.  \  &c.  labourer,  is  convicted  before  me  C.  D.  one  of  bii 
of  the  tame  Majesty's  justices  of  the  peace  for  the  said  county,  for  that  he  the 
section  fur  gai^(  A   B#  on  &c    about  tne  nour  Qf  ten  m  ^  forenoon  of  the  same 

•i,K1.n<  in  water  day^  at  ^    of  &c   in   a  ^^^  cloge   ^j^in-  to  the   dwelling- 

dwdJ^uouM  hou8e  of  E#  F'  there  8ituate>  m  a  certain  pond  of  water  there  being, 
of  the  owner.  whereof  the  said  E.  F.  was  then  and  there  the  owner,  ten  fish  called 
trout,  of  the  price  and  value  of  two  shillings,  then  and  there  being 
found,  then  and  there  in  the  said  pond,  by  angling  unlawfully  ana 
wilfully  did  take,  against  the  form  of  the  statute  in  that  case  made  and 
provided;  I  the  said  C  D.  do  therefore  adjudge  the  said  A.  B.  forhii 
said  offence,  to  forfeit  and  pay  the  sum  of  —  pounds,  and  also  to  pay 
the  sum  of  ten  shillings  for  costs,  and  in  default  of  immediate  pay- 
ment to  be  imprisoned  and  kept  to  hard  labour  in  the  house  of 
correction  for  the  said  county  for  the  space  of  calendar  months, 

unless  the  said  sums  shall  be  sooner  paid;  and  I  direct  that  the 

said  sum  of pounds  (the  fine)  shall  be  paid  to  J.  K.   one  of 

the  overseers  of  the  poor  of  the  said  parish  of—  in  which  the 
said  offence  was  committed,  to  be  by  nun  applied  according  to  the 
directions  of  the  statute  in  that  case  made  and  provided;  and  I 
order  that  the  said  sum  of  ten  shillings,  for  costs,  shall  be  paid  to 
—  {the  informer*')    Given,  &c. 

Conviction  on  —  f  Be  it  remembered,  that  on  &c.  at  &c.  A.  B.  of  &c 
tlie  Utter  clause  to  wit.  \  labourer,  is  convicted  before  me  CD.  one  of  his  Ma- 
i>f  the  same  tec-  jesty's  justices  of  the  peace  for  the  said  county,  for  that  he  the  said 
tiou  for  angling  A#  %m  on  &c.  about  tne  nour  0f  five  m  fa  afternoon  of  the  same 

in.,w!ller  not  day,  at  &c.  of  &c.  in  a  certain  pond  of  water  there  situate,  the  private 
d  T^bou  Property  of  E-  F-  ten  fi*h  c*11*1  trout,  of  the  value  of  two  shlffines, 
onu^'owner16  tnen  an(*  tnere  being  found,  then  and  there  in  the  said  pond;  of 
angling,  unlawfully  and  wilfully  did  take,  against  the  form  of  the 
statute  in  that  case  made  and  provided ;  I,  tne  said  C.  D.  do  there- 
fore adjudge,  &c.  (Adjudication  and  conclusion  as  in  the  last  precedent, 
only  varying  as  to  the  sums  forfeited.) 

FRUIT,  &C.    STEALING. 

• 

Conviction  f      Be  it  remembered,  that  on  &c.  at  &c    A.  B.  of  &c 

under  7  and  8  to  wit.  \  labourer,  is  convicted  before  me  C.  D.  one  of  his  Ma- 
Goo.  4.  c.  29.  jesty's  justices  of  the  peace  for  the  said  county,  for  that  he  the  said 
s.  42.  for  stealing  A.  B.  on  &c.  at  &c.  twenty  peaches,  of  the  value  of  three  shillings, 

convicted  thereof  before  a  justice  of  the  peace,  shall  forfeit  and 
pay  over  and  above  the  value  of  the  fish  taken  or  destroyed  (if 
any},  such  sum  of  money  not  exceeding  five  pounds  as  to  the 
justice  shall  seem  meet ;  provided  always,  that  nothing  herein  con- 
tained shall  extend  to  any  person  angling  in  the  day  time ;  but  if 
any  person  shall,  by  angling  in  the  day  time,  unlawfully  and  wil- 
fully take  or  destroy,  or  attempt  to  take  or  destroy,  any  fish  in  any 
such  water  as  first  mentioned,  he  shall,  on  conviction  before  a  justice 
of  the  peace,  forfeit  and  pay  any  sum  not  exceeding  five  pounds; 
and  if  in  any  such  water  as  last  mentioned,  he  shall,  on  the  like 
conviction,  forfeit  and  pay  any  sum  not  exceeding  two  pounds,  as 
to  the  justice  shall  seem  meet;  and  if  the  boundary  of  any  parish, 
township,  or  vill,  shall  happen  to  be  in,  or  by  .the  side  of  any  such 
water  as  is  herein  before  mentioned,  it  shall  be  sufficient  to  prove 
that  the  offence  was  committed  either  in  the  parish,  township,  or 
vill  named  in  the  indictment  or  information,  or  in  any  parish, 
township,  or  vill  adjoining  thereto. 
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the  property  of  E.  F.  in   a  certain  garden  of  the  said  E.  P.  there  any  fruit  or 
situate,  then  and  there  growing,  then  and  there  in  the  said  garden,  vegetable  grow- 
unlawfully  did  steal,  take,  and  carry  away,  against  the  form  of  the  "J*  >"-g«W«*. 
statute  in  that  case  made  and  provided ;  I,  the  said  C.  D.  do  there-  w 
fore  adjudge  the  said  A.  B.  for  his  said  offence,  to  be  imprisoned  (or, 
"  to  be  imprisoned  and  kept  to  hard  labour")  in  the  county  gaol  (or 
house  of  correction)  of  the  said  county  for  the  space  of  — —  calendar 
months.    (Or,  if  the  justice  thinks  Jit  to  inflict  a  fine  instead  of  tm- 
prisonment,  as  follows  :) 

I,  the  said  C.  D.  do  therefore  adjudge  the  said  A.  B.  for  his  said 

offence  to  forfeit  and  pay  the  sum  of pounds,  over  and  above 

the  value  of  the  said  peaches  so  stolen  as  aforesaid,  and  the  further 
sum  of  three  shillings,  being  the  value  of  the  said  peaches,  and  also 
to  pay  the  sum  of  five  shillings  for  costs,  and  in  default  of  imme- 
diate payment  of  the  said  sums  to  be  imprisoned  in  &c.  (as  before) 
for  the  space  of  -calendar  months,  unless  the  said  sums  shall  be 

sooner  paid ;  and  I  direct  that  the  said  sum  of pounds  (the fine) 

be  paid  to  J.  K.  one  of  the  overseers  of  the  poor  of  the  said  parish 
of  ■  in  which  the  said  offence  was  committed,  to  be  by  .him 
applied  according  to  the  directions  of  the  statute  in  that  case  made 
and  provided,  and  that  the  said  sum  of  three  shillings  shall  be  paid 
to  the  said  E.  F. ;  and  I  order  that  the  said  sum  of  five  shillings  for 
costs  shall  be  paid  to  L.  M.  (the  complainant,) 

(Like  the  last  precedent,  except  in  the  description  of  the  offence,  which  Conviction  un- 
mav  be  thus :) — -For  that  he  the  said  A.  B.  on  &c.  at  &c.  ten  pine  der  the  same 
apples,  the  property  of  E.  F.  then  and  there  growing  in  u  certain  section  foi  de- 
hot-house  of  the  said  E.  F.  there  situate,  then  and  there  in  the  said  straying  or 
hot-house,  unlawfully  did  damage,  with  intent  the  same  then  and  damaging  any 
there  unlawfully  to  steal,  take,  and  carry  away,  thereby  then  and  fruiJ» &c  in  * 
there  doing  injury  unto  the  said  E.  F.  to  the  amount  of  twenty  K*™«»t  &«• 
shillings,  against  the  form  of  the  statute  in  that  case  made  and  pro-  ™    !  J!!!' nt  to 
vided.     (Adjudication  as  before,  either  for  a  specific  imprisonment  with 
or  without  hard  labour,  or  for  payment  of  a  fine  and  costs.) 

{Be  it  remembered,  that  on  &c  at  &c.  A.  B.  of  &c.  is  Conviction  for 
convicted  before  me  C.D.  one  of  his  Majesty's  justices  of  dealing  culii- 
the  peace  for  the  said  county,  for  that  he  the  said  A.  B.  on&c.  at  &c.  vated  roots  or 
one  hundred  cultivated  plants,  called  Swedish  turnips,  commonly  P*aut*  (not 
used  for  the  food  of  man,  of  the  value  often  shillings,  the  property  of  *roJrM|8  ,n  a 
E.  F.  in  certain  land  of  the  said  E.  F.  there  situate,  then  and  there  *****"'  orch*rd> 
growing,  then  and  there  in  the  said  land,  unlawfully  did  steal,  take,  or  nur*cry 

(/)  The  42d  section  of  7  and  8  Geo.  4.  c.  92.  enacts,  «  That  if 
any  person  shall  steal,  or  shall  destroy  or  damage  with  intent  to 
steal,  any  plant,  root,  fruit,  or  vegetable  production  growing  in 
any  garden,  hot-house,  green-house,  or  conservatory,  every  such 
offender,  being  convicted  thereof  before  a  justice  of  the  peace,  shall, 
at  the  discretion  of  the  justice,  either  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  hard  labour,  for  any  term  not  exceeding  six 
calendar  months,  or  else  shall  forfeit  and  pay,  over  and  above  the  value 
of  the  article  or  articles  so  stolen,  or  the  amount  of  the  injury  done,  such 
sum  of  money  not  exceeding  20/.  as  to  the  justice  shall  seem  meet; 
and  if  any  person  so  convicted  shall  afterwards  commit  any  of  the 
said  offences,  such  offender  shall  be  deemed  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same 
manner  as  in  the  case  of  simple  larceny. 

2  K  2 
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frmtf)  wrier    and  carry  away,  against  the  form,  &c.;  I,  the  said  CD.  do 
7M4IOM.4-  adjudge  the  said  A.B.  for  his  said  offence,  to  be  mmrioonei  (tr 
*  ft.  s.  4s.  (»)  tmpriatmtd  amdkepi  Jo  kardlabowr)  in  the  county  gaol  (or  Aonsr  f/csr- 

recticm)  for  the  space  of  — -  calendar  months.    Given,  Acc 
(If  the  magistrate  prefers  giving  to  the  offender  the  option  of  pays**; 

a  fine  and  costs,  the  adjudication  will  be  as  ante,  p.  €11.) 

©AM.— CONVICTIONS   FOa  OFFSVCKS  UVDIK  t   OXO-  4. 

Coofictioo  lor  a (     Be  it  remembered,  that  on  the  —  day  of 

irst  «*Vaec,  ia      to  wit.  \  year  of  our  Lord  —  at  —  in  the  comity  of 

(m)  This  section  enacts,  "  That  if  any  person  shall  steal,  or  shafl 
destroy  or  damage  with  intent  to  steal,  any  cultivated  root  or  plant 
used  for  the  food  of  man  or  beast,  or  for  distilling,  or  for  dyeing,  or 
for  or  in  the  course  of  any  manufacture,  and  growing  in  any  End, 
open  or  enclosed,  not  being  a  garden,  orchard,  or  nursery  ground, 
every  §uch  offender  being  convicted  before  a  justice  of  the  peace, 
f half,  at  the  discretion  of  the  justice  either  be  committed  to  the 
common  gaol,  or  house  of  correction,  there  to  be  imprisoned  only,  or 
to  be  imprisoned  and  kept  to  hard  labour,  for  any  term  not  exceeding 
one  calendar  month,  or  else  shall  forfeit  and  pay,  over  and  above  the 
value  of  the  article  or  articles  so  stolen,  or  the  amount  of  the  injury  done, 
such  sum  of  money,  not  exceeding  twenty  shillings  as  to  the  justice 

ofn 


being  in  s  dost 


shall  seem  meet;  and  in  default  of  payment  thereof,  together  with  the 
costs,  if  ordered,  shall  be  committed  as  aforesaid,  for  any  time  not  ex- 
ceeding one  calendar  month,  unless  payment  be  sooner  made.  And  if 
any  person  so  convicted  shall  afterwards  be  guilty  of  any  of  the  said 
offences,  and  shall  be  thereof  convicted  in  like  manner,  every  such 
offender  shall  be  committed  to  the  common  gaol,  or  house  of  correc- 
tion, there  to  be  kept  to  hard  labour  for  such  term  not  exceeding 
six  calendar  months,  as  the  convicting  justice  shall  think  fit ;  and  a 
such  subsequent  conviction  shall  take  place  before  two  justices,  they 
may  further  order  the  offender,  if  a  male,  to  be  once  or  twice  publicly 
or  privately  whipped  after  the  expiration  of  four  days  from  the  time 
of  such  conviction. 

(n)  The  principal  provisions  of  this  act  will  be  found  ante,  Chap.  6. 
s.  14.  where  the  indictments  under  it  are  given.  The  offence  sum- 
marily punishable  is  entering  or  being  at  night  in  any  place  unlaw- 
Billy  with  intent  to  take  game,  with  any  net,  gun,  or  engine  ;  for  the 
first  offence  imprisonment  and  hard  labour  for  three  months,  and 
two  sureties  in  51.  or  one  in  10/.  for  one  year  more,  or  in  default  of 
sureties  six  months;  for  the  second  offence  double  punishment  in  all 
respects ;  the  third  offence  a  misdemeanor.  The  convictions  are  to 
be  before  two  justices,  and  returned  to  the  sessions.  An  appeal  Is 
given  by  s.  6.  to  the  next  general  or  quarter  sessions,  if  holden  not 
less  than  twelve  days  after  the  day  of  the  conviction;  otherwise,  to  the 
ensuing  sessions ;  giving  notice  in  writing  to  the  complainant  of  the 
appeal  and  its  grounds  within  three  days  after  the  conviction,  sad 
seven  clear  days  at  least  before  the  sessions.  The  party  convicted, 
notwithstanding  his  notice,  must  remain  in  custody  till  the  sessions! 
unless  within  three  days  after  the  conviction  he  enters  into  a  recogni- 
sance with  a  sufficient  surety,  before  a  justice,  conditioned  that  be 
will  appear  personally  at  the  sessions  and  try  the  appeal,  abide  the 
judgment,  and  pay  costs  if  awarded,  on  which  he  may  be  set  at  liberty. 
The  sessions  have  power  on  the  appeal  to  award  costs  either  to  die 
informer  or  the  appellant;  to  order  the  appellant  to  be  punished 
according  to  the  conviction  if  affirmed ;  and  to  issue  process  for 
enforcing  their  judgment ;  s.  6.    The  certiorari  is  taken  away ;  s.  I 
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is  convicted  before  us  6.  H.  and  J.  K.  esquires,  two  of  his  Majesty's  «t  night  with  an 
justices  of  the  peace  for  the  said  county,  for  that  he  the  said  A.B.  engine  to  destroy 
within  the  space  of  six  calendar  months  now  last  past  (o)  in  the  night  ^ame» 
of  the   ■  '    day  of in  the  year  aforesaid,  by  night,  after  the  expi- 
ration of  the  first  hour  after  sunset,  and  before  the  beginning  of  the 
first  hour  before  sunrise,  that  is  to  say,  about  the  hour  of  eleven  of  the 
night  of  the  day  aforesaid,  did  unlawfully  enter  a  certain  inclosed  land 
situate  in  the  parish  of         in  the  county  aforesaid,  in  the  occupation 
of    ■    ■  with  a  gun,  for  the  purpose  of  taking  and  destroying  game, 
that  is  to  say,  partridges  and  pheasants,  contrary  to  the  form  of  the 
statute  in  such  case  made  ana  provided.    And  .we  the  said  justices 
adjudge  the  said  A.  B.  for  his  offence  aforesaid,  to  be  imprisoned  in 
the  house  of  correction  at  —  for  the  said  county,  and  there  kept  to 

hard  labour  for  the  period  of and  at  the  expiration  of  such  period 

to  find  sureties  by  recognizance,  himself  in  the  sum  of  ten  pounds, 
and  two  sureties  in  the  sum  of  five  pounds  each,  or  one  surety  in  the 
sum  of  ten  pounds,  conditioned  that  he  the  said  A.  B.  shall  not  so 
offend  again  for  the  space  of  one  year  next  following ;  and  we  further 
adjudge  that  the  said  A.  B.  in  case  he  shall  not  find  such  sureties  as 
aforesaid,  be  further  imprisoned  and  kept  to  hard  labour,  for  the 
space  of  six  calendar  months,  unless  such  sureties  shall  be  sooner 
found.  .  Given,  &c. 

—       /     Be  it  remembered,  that  on  &c.  at  &c.  A.  B.  is  convicted  Second  convic- 
to  wit.  \  before  us  L.  M.  and  N.  O.  two  of  his  Majesty's  justices  of  tion  under  the 
the  peace  for  the  said  county  of  —  for  that  he,  on  &c.  at  &c.  was  waiA  »ection. 
convicted  before  E.  F.  and  G.  H.  two  of  his  Majesty's  justices  of  the 
peace  for  the  county  of—  for  that  he,  on  &c.  {here  recite  the  former 
conviction;}  and  that  afterwards  and  while  the  said  conviction  re-* 
mained  in  full  force,  he  the  said  A.  B.  within  the  space  of  six  calendar 
months  now  last  past,  in  the  night,  &c.  {state  the  offence  at  in  the  pre* 
ceding  firm)  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided.  And  we  the  said  justices  adjudge  the  said  A.  B.  for  his 
said  offence,  being  his  second  offence  as  aforesaid,  to  be  imprisoned 
in  the  county  gaol  of  the  said  county  of  —  and  there  kept  to  hard 
labour,  for  the  period  of  and  at  the  expiration  of  such  period  to 

find  sureties  by  recognizance,  himself  in  the  sum  of  twenty  pounds, 
and  two  sureties  in  the  sum  of  ten  pounds  each,  or  one  surety  in  the 
sum  of  twenty  pounds,  conditioned  that  he  the  said  A.  B.  shall  not  so 
offend  again,  for  the  space  of  two  years  next  following;  and  we  fur- 
ther adjudge  the  said  A.  B.  in  case  he  shall  not  find  such  sureties  as 
aforesaid,  to  be  further  imprisoned  and  kept  to  hard  labour  for  the  space 
of  one  year,  unless  such  sureties  shall  be  sooner  found.    Given,  &c, 

■  /      Be  it  remembered,  that  on  &c.  at  &c.  A.  B.  late  of  Conviction  on 

to  wit.  \  &c.  labourer,  is  convicted  before  me  C.  D.  one  of  his  7  and  8  Geo.  4. 
Majesty's  justices  of  the  peace  for  the  said  county,  for  that  he  the  c*  39.  s.  so.  for 
said  A.  B.  on  &c.  about  the  hour  of  six  of  the  morning  of  the  same  takin&  l)*rei  or 
day,  at  &c.  in  a  certain  warren  and  ground  of  E.  F.  there  situate,  f°nie8 in  breed* 
then  lawfully  used  for  the  breeding  and  keeping  of  conies,   three  '{*  |rou?ds  in 
conies  then  and  there  being  found,  then  and  there  in  the  said  warren  * tUDe*  W 

(o)  The  prosecution  by  conviction  is  limited  to  this  period ;  s.  4. 

{p)  See  tne  clause,  ante,  p.  246.  Where  the  offence  is  committed 
in  the  night  time,  it  is  a  misdemeanor  punishable  by  indictment ; 
ante,  p.  247. 


614  CONVICTIONS— CAME. 


and  ground  unlawfully  and  wilfully  did  take,  against  the  form  of  th* 
statute  in  that  case  made  and  provided ;  I,  the  said  C.  D.  do  there- 
fore adjudge  theisaid  A.  B.  for  his  said  offence,  to  forfeit  and  pay 

the  turn  of pound*,  and  also  to  pay  the  sum  of  —  shillings 

for  cost*,  and  in  default  of  immediate  payment  to  be  imprisoned  in 
the  house  of  correction  (or  county  gaol)  of  the  said  county,  and  there 
kept  to  hard  labour  for  the  space  of  — — -  calendar  months,  unless 
the  said  sums  shall  be  sooner  paid;  and  I  direct  that  the  said  sum  of 
—  pounds  shall  be  paid  to  IS.  F.  one  of  the  overseers  of  the  poor 
of  the  said  parish  of  in  which  the  said  offence  was  committed, 

to  be  by  him  applied  according  to  the  directions  of  the  statute  in 
that  case  made  and  provided;  and  I  order  that  the  sum  of  — 
■hillings  for  costs  shall  be  paid  to    »      (the  informer.)    Given,  &c 

Conviction  —     f      Be  it  remembered,  that  on  &c.  at  &c  A.  B.  of  &c 

under  the  tome  to  wit.  \  labourer,  is  convicted  before  me  C.  Dl  one  of  his  Ma- 
section  for  set-  jesty's  justices  of  the  peace  for  the  said  county,  for  that  he  the  said 
ting  snare*  for  a.  B.  on  &c.  at  &c.  in  a  certain  warren  and  ground  of  G.  H.  there 
taking  teres  or  gjUiate,  ^ien  lawfully  used  for  the  breeding  and  keeping  conies, 
C°me*  hlU"  ,mlawftll,y  and  wilfully  did  set  a  snare  for  the  taking  of  conies,  fcr 
nn*  Hd*/*^"1*  *ne  purpose  and  with  the  intent  to  take  conies  in  the  said  warren 
froa  and  ground,  against  the  form  of  the  statute  in  that  case  made  and 

provided ;  I  the  said  C.  D.  do  therefore  adjudge,  &c.  (as  in  the  last 
form  to  the  end,) 

Conviction  on  —  C  Be  it  remembered,  that  on  &c.  at  &c  A.  B.  of  H. 
6  Anne,c.  14.  to  wit.  \  yeoman,  in  his  proper  person  came  before  me  P.  Q. 
for  keeping  and  esquire,  one  of  the  justices  or  our  said  Lord  the  King,  assigned 
using  dogs  to  t0  fcggp  ^e  peace  0f  our  said  Lord  the  King;  in  and  for  the  said 
kill  game  with-  countv>  am|  q\80  to  hear  and  determine  divers  felonies,  tres- 
out  a  quaii  aca-  pagges^  an<j  0ther  misdemeanors  done  and  committed  in  the  said 
,00'  county,  and  then  and  there  gave  me  the  said  justice  to  understand 

and  be  informed,  that  one  C.  D.  of  the  parish  of  — —  in  the  said 

county  of husbandman,  within  three  months  now  last  past,  (q)  to 

wit,  on  &c  (the  said  C.  D.  not  having  then  lands  or  tenements,  or 
some  other  estate  of  inheritance  in  his  own  or  his  wife's  right,  of 
the  clear  yearly  value  of  100/.  nor  for  term  of  life,  nor  any  lease  or 
leases  for  ninety-nine  years  or  any  longer  term,  of  the  clear  yearly 
value  of  150/.  nor  then  being  the  son  and  heir  apparent  of  an  esquire 
or  other  person  of  higher  degree,  ( r)  nor  then  being  the  lord  of  any 
manor  or  royalty,  nor  then  being  tne  owner  or  keeper  of  any  forest, 
park,  chase,  or  warren  ;  nor  then  being  gamekeeper  of  any  lord  or  lady 

(y)  A  conviction  on  this  statute  of  Anne  is  directed  to  be  within 
three  months ;  and  therefore  if  the  hearing  of  the  matter  be  ad- 
journed over  that  time,  although  with  the  consent  of  the  defendant,  a 
conviction  afterwards  will  not  be  good  ;  the  King  v.  Tolley,  3  East, 
R.  467. 

(r)  A  number  of  exceptions  from  the  prohibitions  against  killing 
game  having  been  inserted  in  the  statute  of  Car.  2.  commonly  called 
"  the  Qualification  Act ;"  and  the  statute  of  Anne  having  inflicted  a 
penalty  (on  persons  not  so  qualified)  for  keeping,  or  using,  the  instru- 
ments necessary  for  that  purpose,  it  has  been  long  decided,  that  in 
a  conviction  under  this  latter  statute,  all  the  qualifications  mentioned 
in  the  former  one  must  be  particularly  set  forth  in  the  information, 
and  expressly  negatived. 
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of  a  manor,  and  qualified  by  the  laws  of  this  realm  to  kill  game  ;  nor 
then,  being  a  gamekeeper  of  any  such  lord  or  lady,  and  truly  and  pro- 
perly a  servant  to  such  lord  or  lady,  or  immediately  employed  and 
appointed  to  take  and  kill  the  game  for  the  sole  use  and  immediate  benefit 
of  such  lord  or  lady,  (*)  nor  then  being  in  any  other  manner  qualified, 
empowered,  or  licensed,  (t)  by  the  laws  of  this  realm,  either  to 
tale,  kill,  or  destroy  any  sort  of  game  whatsoever,  or  to  keep  or 
to  use  any  greyhounds  for  that  purpose),  did,  at  the  parish  of  — •' 
in  the  county  of  ——  aforesaid,  keep  and  use  three  dogs  called  grey- 
hounds, to  kill  and  destroy  the  game,  against  the  form  of  the  statute 
in  such  case  made  and  provided ;  whereupon  the  said  C.  D.  after-  Summons. 

wards,  to  wit,  on  the day  of in  the  — —  year  aforesaid, 

at  —  aforesaid,  in  the  county  aforesaid,  had  notice  of  the  said 
information,  and  of  the  offence  therein  charged  upon  him  as  afore- 
said, and  was  then  and  there  by  me  the  said  justice,  in  due  manner, 

summoned  to  appear  before  me  the  said  justice,  at aforesaid, 

in  the  county  aforesaid,  to  make  his  defence  against  the  said  charge, 
contained  in  the  information  aforesaid ;  and  thereupon  afterwards, 

that  is  to  say,  on  the  —  day  of  — —  in  the year  of  the  reign 

of  our  said  Sovereign  Lord  the  now  King,  at  — —  aforesaid,  in  tne 
county  of  — - —  aforesaid,  he  the  said  C.  D.  being  duly  summoned  as 
aforesaid  in  this  behalf,  before  me  the  said  justice  appeareth,  («)  and  Appearance. 
is  present  in  order  to  make  his  defence  against  the  said  charge,  con- 
tained in  the  said  information;  and  having  heard  the  same,  he 
the  said  C.  D.  is  asked  by  me  the  said  justice,  if  he  can  say  any 
thing  for  himself  why  he  the  said  C.  D.  should  not  be  convicted 
of  the  premises  above  charged  upon  him,  in  form  aforesaid.  And 
thereupon  he  says,  that  he  is  not  guilty  of  the  offence  (or  pleadeth  Plea  or  defence , 
and  sayeth  that,  as  the  defence  may  be) ;  whereupon  I,  the  said  justice, 

at  the  same  tune  and  place,  that  is  to  say,  on  the  — —  day  of 

fn  the  year  aforesaid,  at aforesaid,  within  the  said  county  of 

do  proceed  to  examine  into  the  truth  of  the  said  complaint  con- 
tained in  the  said  information,  in  the  presence  and  hearing  as  well  Hearing. 
of  the  said  A.  B.  as  of  the  said  C.  D.  and  thereupon  on  the  same 
day  and  year  last  mentioned,  at aforesaid,  in  the  county  afore- 
said, M.  N.  of a  credible  witness  in  this  behalf,  comes  in  his  Evidence. 

(j)  In  almost  all  the  precedents  of  convictions,  it  has  been  usual 
to  negative  the  pretensions  to  kill  game,  which  are  comprehended  by 
the  words  distinguished  by  italics,  but  it  is  observed  by  many  autho- 
rities, that  containing  only  constructive  qualifications,  and  not  in 
the  act  of  Car.  3.  the  negativing  them  is  unnecessary ;  Boscaw.  157  ; 
Paley,  93 ;  Nares,  52. 

(#)  The  word  "  qualified  "  needs  no  further  illustration .  Empowered, 
refers  to  persons  authorized  by  deputation.  Licensed  relates  to  the 
statute  25  Geo.  3.  (and  subsequent  ones  on  the  same  subject,  for 
regulating  the  duties)  by  which  the  additional  license  to  kill  fame,  viz, 
of  a  certificate,  is  made  requisite,  independently  of,  and  in  addition  to, 
the  other  privileges  arising  out  of  property,  or  rank.  This  specific 
offence,  of  killing  game  without  having  obtained  a  certificate,  however, 
is  o  perfectly  distinct  offence,  and  subject  to  a  very  different  penalty, 
and  maybe  omitted  in  a  conviction  for  killing  game  without  having  the 
other  qualifications,  as  it  may  also  be  the  subject  of  a  separate  con- 
viction where  the  other  qualifications  are  possessed  by  the  offender ; 
see  48  Geo.  3.  c.  55  ;  52  Geo.  3.  c.  93  ;  54  Geo.  3.  c.  141. 

(u)  If  the  defendant  do  not  appear,  or  if  he  confess  the  charge,  this 
precedent  must  be  varied  according  to  the  fact. 
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proper  person  before  me  the  said  justice,  to  prove  the  said  charge, 
contained  in  the  said  information,  against  the  said  C.  D.  and  is  now 
here  by  me  the  said  justice  sworn,  and  does  before  me  the  said 
justice,  take  his  corporal  oath  upon  the  Holy  Gospel  of  God  ts 
speak  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  of  and 
concerning  the  matters  contained  in  the  said  mformatkm  (I  the  said 
justice  having  administered,  and  haying  sufficient  power  and  com* 
petent  authority  to  administer  such  oath  to  him  in  that  behalf  );(*) 
and  the  said  M.  N.  being;  so  sworn,  doth  on  his  said  oath  depose  and 
say,  in  the  presence  and  hearing  of  the  said  C.  D.  that  he  the  said 

C.  D.  on  the day  of  —  aforesaid,  in  the  year  aforesaid,  at 

the  parish  of aforesaid,  in  the  county  aforesaid,  not  being  then  hi 

any  manner  Qualified,  empowered,  licensed,  or  authorised,  by  or 
according  to  tne  laws  of  this  realm,  to  keep  or  (w)  use  any  grey- 
hounds to  kill  and  destroy  the  game,  did  keep  and  use  three  grey- 
hounds to  kill  and  destroy  the  game ;  and  that  he  then  and  there  sawtkt 
said  C.  D.  walking  across  a  certain  piece  of  down,  commonly  catted 
the  same  being  a  place  where  hares  usually  lie,  with  three  grey- 
hound dogs,  and  one  spaniel  dog,  beating  the  bushes  with  a  pole  or  stick 
which  he  held  in  his  nand{x)  \or  as  the  evidence  is).  And  thereupon 
the  said  C.  D.  is  now,  by  me  the  said  justice,  asked  what  he  ham  to 
say  why  he  should  not  be  convicted  by  me  the  said  justice  of  and  for 
the  said  offence ;  but  the  said  C.  D.  doth  not  produce  to  or  before  me 
any  evidence  on  his  behalf  to  shew  and  prove  that  he  is  not  guilty 
Defendant  of  the  offence  aforesaid,  nor  doth  he  shew  or  prove  that  he  the  saw 
uqciects  to  C.  D.  then,  to  wit,  on  the  said  —  day  of  — — -  in  the  year  afore- 
thew  bk  certifi-  aajd,  had  obtained  any  certificate  or  license  to  take  and  kill  game ;  (jr) 

catt«  ■  ,,,.,— 

(?)  Objection  has  been  taken,  in  more  than  one  instance,  where 
this  statement  of  the  authority  to  administer  the  oath  had  been 
omitted ;  but  in  one  case  (the  King  v.  Picton,  2  East,  R.  195.)  it  wss 
decidedly  laid  down  by  the  Court,  that  it  is  sufficient  that  the  statute, 

giving  the  authority  to  the  magistrate  to  proceed,  takes  notice  of  his 
aving  such  a  power.  The  15  Geo.  3.  c.  39.  indeed  recognizes  some 
doubt  on  this  subject,  and  expressly  {rives  the  authority  to  justices  to 
administer  oaths  in  all  cases  over  which  they  have  jurisdiction  given 
them  to  levy  penalties  or  to  make  distresses.  It  leaves  other  cases, 
therefore,  in  which  corporal  punishment  is  only  to  be  inflicted,  to  the 
general  interpretation  of  the  law  :  which  is,  however,  decisive  as  to 
the  authority  of  justices  to  administer  oaths,  in  all  cases,  wherein  the 
statutes  giving  them  power  to  hear  and  determine,  recognize  evi- 
dence on  oath  as  the  medium  through  which  they  are  to  come  to 
a  conclusion. 

(w)  The  words  of  the  statute  5  Anne,  c.  14.  are  in  the  disjunctive, 
viz.  keep  or  use  any  greyhounds,  setting-dogs,  hays,  lurchers,  tunnels, 
or  any  other  engines,  to  kill  and  destroy  the  game  ;  the  offences  are 
therefore  distinct  and  several ;  and  a  conviction  either  for  the  keeping 
or  for  the  using  of  any  things  of  the  kind  enumerated,  will  be  good. 
This  is  settled  by  several  determinations;  the  King  v.  Filer,  Stra.  496; 
the  King  v.  Hartley,  Cald.  Ca.  175. 

(x)  These  words,  introduced  in  italics,  are  for  the  purpose  of 
shewing,  from  the  actual  purpose  to  which  they  were  applied,  that 
the  subjects  of  the  information  were  kept  for  the  purposes  prohibited 
by  the  statute,  and  not  for  other  purposes  which  might  be  innocent, 
and  which  it  was  not  the  object  of  the  statute  to  prohibit :  the  King 
V.  Dair,  6  T.  R.  177  ;  the  King  v.  Clarke,  8  T.  R.  22%. 
(y)  See  ante,  p.  615,  note. 


COMVICTIONS-r^GAME.  617 

or  that  he  had  lands  or  tenements,  or  some  other  estate  of  inherit 
tance  in  his  own  or  his  wife's  right,  of  the  dear  yearly  value  of  160/. 
or  for  term  of  life,  or  lease  or  leases  for  ninety-nine  years,  or  some 
longer  term,  of  the  clear  yearly  value  of  150/. ;  or  that  he  then  was 
the  son  and  heir  apparent  of  an  esquire,  or  other  person  of  higher 
degree,  or  the  lord  of  some  manor  or  royalty,  or  the  owner  or  keeper 
of  some  forest,  park,  chase,  or  warren,  or  that  he  then  was  a  game* 
keeper  of  a  lord  or  lady  of  a  manor,  and  qualified  by  the  laws  of  this 
realm  to  kill  game;  or  a  gamekeeper  of  such  lord  or  lady,  and  truly 
and  properly  a  servant  to  such  lord  or  lady,  or  immediately  employed  and 
appointed  to  take  and  kill  the  game  for  the  sole  use  and  immediate  benefit 
of  such  lord  or  lady,  or  that  he  was  in  any  other  manner  qualified,  em- 
powered, licensed,  or  authorized  by  the  laws  of  this  realm  to  take,  kill, 
or  destroy  any  sort  of  game,  or  to  keep  or  use  any  greyhounds  for 
that  purpose.  Whereupon,  and  upon  hearing  and  duly  examining  Adjudication. 
the  whole  matter  aforesaid,  it  manifestly  appears  to  me  the  said 
justice,  that  the  said  C.  D.  was  not,  on  the  said  — «—  day  of  ~~ 
aforesaid,  in  any  manner  qualified,  empowered,  licensed,  or  au- 
thorized, by  or  according  to  the  laws  of  this  realm,  to  keep  or 
use  any  greyhounds  to  kill  and  destroy  the  game,  and  that  he  the 
said  Q.  D.  is  guilty  of  the  premises  above  charged  upon  him,  in  and 
by  the  information  aforesaid.  It  is  therefore  considered  and  adjudged 
by  me  the  said  justice,  that  he  die  said  C.  D.  be  convicted,  and  he  is 
accordingly,  on  the  said  —  day  of  — —  in  the  year  aforesaid,  at 
—  aforesaid,  in  the  county  aforesaid,  before  me  the  justice  afore- 
said, by  the  testimony  of  the  said  M.  N.  a  credible  witness  as 
aforesaid,  according  to  the  form  of  the  statute  aforesaid,  convicted 
of  the  offence  charged  upon  him  in  and  by  the  said  information.  And 
I  do  hereby  adjudge  that  the  said  CD.  for  the  said  offence  hath 
forfeited  the  sum  of  five  pounds  of  lawful  money  ofGreat  Britain,  to  be 
distributed  as  the  statute  in  that  case  made  and  provided  doth  direct. 
In  witness  whereof  I  the  said  justice  to  this  present  record  of  conviction, 
have  set  my  hand  and  seal,  at  — —  aforesaid,  in  the  county  aforesaid, 
the  said  day  of  —  in  the year  of  the  reign  of  our  Sove- 

reign Lord  the  King  that  now  is. 

—   /      Be  it  remembered,  that  on  the  sixth  of  January,  in  Conviction  on 
to  wit.  1    the  41st  Geo.  III.  at  &c.  T.  F.  of  &c.  cometh  before  the  same  statute 
me,  J.   w.  clerk,   one  of  the  justices,    &c.    and  then  and  there  for  keeping  and 
giveth  me  the  said  justice  to  understand   and  be  informed,  that  u»ing  an  engine 
T.  S.  of  A.   in  the  county  of  B.    gentleman,  within   three  months  to  destroy  the 
then  last  past,  that  is,  on  Saturday  the  third  of  January,  in  the  &"**'  W 
4l8t  year,  &c.  at   M.  &c.  he  the  said  T.  S.  being  a  person  not 
then  having  lands  or  tenements,  or  any  other  estate  of  inheritance, 
in  his  own  right  or  his   wife's  right,   of  the  clear  yearly  value 
of  100L  per  annum,  &c.  (and  so  negativing  all  the  other  qualifica- 
tions of  the  stat.  22  and  23  Car.  2.)  nor  then  being  in  any  other   - 
manner  qualified  or  entitled  in  his  own  right  to  keep  or  use  any 
engine  to  kill  and  destroy  the  game  of  this  kingdom,  did  keep  and 
use  a  certain  engine  to  kill  and  destroy  game,  called  a  gun,  against. 

(z)  The  foregoing  precedent  of  a  conviction  on  the  statute  of  Anne 
has  been  stigmatized  (see  Christian  on  the  Game  Laws,  p.  201)  as 
clumsy  and  containing  superfluous  matter.  He  recommends  the 
more  compendious  form  here  exhibited,  of  which  he  says,  "  it  was 
strictly  scrutinized,  and  approved;"  see  1  East,  R.  639;  also  Bos-* 
caw.  157  ;   and  Nares,  50. 
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the  form  of  the  statute,  &c  ;  of  which  said  information  and  of  the 
offence  therein  charged  upon  him  as  afo  esaid,  he  the  said  T.  S.  on 
the  said  sixth  of  January,  &c.  at  M.  &c  had  notice  ;  whereupon 
the  said  T.  8.  appeareth,  and  is  then  and  there,  on  the  said  sixth  of 
January,  &c.  at  M.  &c.  present  before  me  the  said  justice,  to  answer 
and  make  his  defence  to  the  said  information,  and  the  offence  therein 
charged  upon  him  as  aforesaid. 

And  he  the  said  T.  S.  having  heard  the  same,  is  asked  bj  me  the 
said  justice,  if  he  can  say  any  thing  for  himself,  why  he  the  said  T.  S. 
should  not  be  convicted  of  the  premises  above  charged  upon  him  in 
form  aforesaid. 

And  the  said  T.  8.  pleadeth  that  he  is  not  guilty  of  the  said 
offence.  Nevertheless,  on  the  said  sixth  of  January,  &c  at  M. 
&c.  two  credible  witnesses,  to  wit,  J.  C.  of  &c  and  J.  W.  of  &c 
come  before  me  the  said  justice,  in  their  own  proper  persons  ;  and 
before  me  the  said  justice,  in  the  presence  of  the  said  T.  &  they  the 
said  J.  C.  and  J.  W.  being  respectively  then  and  there  oh  the  same 
day  and  year  aforesaid  at  M.  &c.  duly  sworn,  &c.  did  depose  &c 
(The  conviction  then  set  forth  the  evidence  of  the  witnesses  as  to  the 
fact  of  the  defendant's  having  killed  a  pheasant  on  Saturday  the  third 
of  January,  1801,  in  the  parish  of  M.  &c.  but  not  stating  any  evi- 
dence (a)  of  the  disqualification  of  the  defendant.) 

And  thereupon  the  said  T.  8.  being  asked  by  me  the  said  justice 
if  he  had  any  thing  to  say,  or  can  produce  any  evidence  in  answer  to 
the  several  matters  deposed  to  by  the  said  J.  C.  and  J.  W.  as  afore- 
said ;  he  the  said  T.  8.  pretends  and  represents  to  me  the  said  justice, 
that  he  the  said  T.  8.  on  the  said  third  of  January,  &c.  was  Qualified, 
both  in  his  own  right  and  in  right  of  his  wife,  to  kill  game,  but  doth 
not  produce  any  evidence  thereof;  nor  that  he  the  said  T.  8.  on  the 
said  third  of  January,  &c.  had  any  lands  or  tenements,  or  .any  other 
estate  of  inheritance  in  his  own  right  or  his  wife's  right,  of  the  clear 
yearly  value  of  100/.  per  annum,  or  for  term  of  life,  or  any  lease  or 
leases  for  ninety-nine  years,  or  for  any  longer  term,  of  the  clear 
yearly  value  of  150/. ;  nor  that  he  the  said  T.  S.  was  the  son  and 
heir-apparent  of  an  esquire,  or  of  other  person  of  higher  degree,  nor 
that  he  was  the  owner  or  keeper  of  any  forest,  park,  chase,  or  warren, 
or  gamekeeper  to  any  lord  or  lady,  of  or  for  any  manor  or  manors, 
nor  in  any  other  manner  qualified,  in  his  own  right,  to  keep  or  use  any 
engine  to  kill  and  destroy  the  game  of  this  kingdom,  nor  doth  he 
produce  any  sufficient  evidence  thereof  in  answer  to  the  several 
matters  deposed  to  by  the  said  J.  C.  and  J.  W.  as  aforesaid  ;  nor  doth 
the  said  T.  S.  require  any  further  time  for  that  purpose. 

And  thereupon  it  manifestly  appears  to  me  the  said  justice,  that 
the  said  T.  S.  is  guilty  of  the  offence  above  charged  upon  him,  in  and 
by  the  said  information.     Wherefore  I,  the  said  justice,  on  the  said 

(a)  It  was  long  doubted  whether  the  qualification  of  defendant  was 
necessary  to  be  negatived  by  the  evidence,  as  well  as  in  the  informa- 
tion ;  but,  by  the  judgment  in  this  very  case,  as  also  in  those  of 
the  King  v.  Pickles  and  others  (see  especially  Nares,  p.  55),  .it  is 
now  holden  sufficient  to  negative  them  in  the  information,  if  the 
adjudication  do  but  convict  the  defendant  of  the  offence  as  charged 
against  him  in  such  information;  the  repetition  of  the  charges  not 
making  the  offence  more  clear  or  strong :  beside  that,  from  the  na- 
ture of  the  case,  it  cannot  be  expected  that  the  witnesses  can 
prove  the  negative,  but  the  onus  must  be  on  the  defendant  to  prove 
the  affirmative. 
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•         »  ... 

sixth  of  January,  &c.  at  M.  &c.  on  the  oaths  of  two  credible  wit- 
nesses so  taken  before  me  as  aforesaid,  do  adjudge  him  the  said  T.  S. 
to  be  guilty  of  the  offence  aforesaid,  and  do  thereupon  convict  him 
of  the  same;  and  do  declare  and  adjudge,  that  he  the  said  T.  S.  hath 
forfeited  the  sum  of  five  pounds  for  the  same  offence,  to  be  distributed 
as  the  statute  in  that  case  made  and  provided  doth  direct. 

J.  W.      L.  S. 


County  of  York,  West  f     Be  it  remembered,  &c.  that  on   the  first  Conviction  on 

Hiding,  to  wit.  \  day  of  February,  in  the  eighteenth  year,  the  same  statute 
&c.  at  Calverly,  in  the  West  Riding  of  the  county  of  York,  R.  for  keeping  and 
H.  of  Wads  worth,  in  the  said  riding,  yeoman,  in  his  proper  person  U««H? » lurcher 
cometh  before  me,  Sir  Walter  Calverley,  Bart,  one  of  the  jus-  aud  otber  d*** 
tices  of  our  said  present  Sovereign  Lord  the  King,  assigned,  &c. to  de,tJoy  tl>« 
then  and  there  maketh  information  on  oath  before  me,  the  said  justice,  8ame,(*J 
that  J.  P.  of  Wadsworth  aforesaid,  the  said  J.  P.  not  having  lands 
and  tenements,  or  some  other  estate  of  inheritance  in  his  own  or  his 
wife's  right,  of  the  clear  yearly  value  of  100/.  or  for  term  of  life,  nor 
having  lease  or  leases  of  ninety- nine  years,  or  for  any  longer  term,  of 
the  clear  yearly  value  of  150/.  nor  being  the  son  and  heir  apparent  of 
an  esquire,  or  other  person  of  that  description,  nor  being  overseer  or 
keeper  of  any  forest,  park,  chase,  or  warren,  being  stocked  with  deer 
or  conies  for  his  necessary  use,  in  respect  of  said  forest,  park, 
chase,  or  warren,  nor  being  gamekeeper  of  any  lord  or  lady  of  any 
lordship  or  manor,  nor  being  immediately  employed  or  appointed  to  take 
and  kill  the  game  for  the  sole  use  or  immediate  benefit  of  such  lord  or 
lady,  nor  being  in  any  other  manner  whatsoever  qualified,  em- 
powered, licensed,  or  authorised  by  the  lord  of  the  manor  either  to 
take,  kill,  or  destroy  any  sort  of  game  whatsoever,  either  for  himself 
or  for  any  other  person  or  persons  whatsoever,  nor  to  keep  or  use  any 
greyhound,  setting-dogs,  harriers,  lurchers,  terriers,  or  any  other 
engine  to  kill  and  destroy  the  game,  on  the  said  first  day  of  January, 
in  the  eighteenth  year  aforesaid,  at  Wadsworth  aforesaid,  within  the 
West  Riding  aforesaid,  one  lurcher,  and  divers  other  dogs  did  unlaw- 
fully keep  and  use  for  the  destruction  of  the  game,  and  with  the  said 
lurcher  and  other  dogs  did  then  and  there  take  and  kill  one  hare,  con- 
trary to  the  form  of  tne  statute,  &c. ;  and  the  informant  then  and  there 
prays  that  the  said"  J.  P.  may  be  convicted  of  the  said  offence : 
Whereupon  the  said  J.  P.  on  the  eighth  day  of  February  had  due 
notice  given  him  of  the  said  information,  and  being  duly  summoned 
to  appear  before  me  the  said  justice,  at  my  dwelling  house  at  Cal- 
verly, aforesaid,  in  the  said  riding,  on  the  eleventh  day  of  the  said 
month  of  February,  in  the  eighteenth  year  of  the  reign,  &c.  to 
answer  and  make  his  defence  to  the  said  information,  and  the  offence 
therein  charged  upon  him :  and  thereupon  afterwards,  that  is  to 
say,  on  the  said  eleventh  day  of  February,  &c.  J.  D.  of  Wadsworth 
aforesaid,  then  being  a  credible  witness,  cometh  before  me  the  said 
justice  in  his  proper  person,  and  takes  his  corporal  oath  upon  the 
Holy  Evangelists  of  God,  to  say  and  depose  the  truth  touching  and 
concerning  the  premises  in  the  said  information  specified;  (I  the  said 
&c.  having  full  power,  &c.)  and  the  said  J.  D.  being  so  sworn  then 
and  there  upon  his  oath  so  taken  as  aforesaid,  deposes  and  swears  of 
and  concerning  the  premises  in  the  said  information  specified,  that 

(Jb)  Nares,  p.  52.  This  case,  it  seems,  called  into  controversy  the 
necessity  of  negativing  the  constructive  qualification  by  deputation; 
as  also  that  of  repeating  the  negations  in  the  evidence,  both  of  which 
supposed  necessities  were  negatived  by  the  judgment  of  the  Court. 
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within  three  months  before  the  Mid  infbnnation,  to  wit,  on  the  thirty- 
first  day  of  January,  in  the  eighteenth  year,  &c  at  Wadsworth 
aforesaid,  in  the  riding  aforesaid,  the  said  J.  P.  not  baring  &c 
(negativing  the  several  qualification*  the  same  as  in  the  information} 
did  keep  and  use  one  lurcher  and  other  dogs  for  the  destruction  of  the 
game,  and  with  the  said  lurcher  and  other  dogs  did  then  and  there 
take  and  kill  one  hare,  contrary  to  the  form  of  the  statute,  cVc  And 
thereupon  the  said  J.  P.  after  due  notice  and  summons  to  him  given 
as  aforesaid,  doth  not  appear  before  me  the  said  justice,  but  maketh 
default ;  but  the  same  being1  now  fully  and  duly  proved  before  me 
the  said  justice,  upon  the  oath  of  the  said  J.  D.  a  credible  witness  as 
aforesaid,  it  manifestly  appears  to  me  the  said  justice,  that  the  said 
J.  P.  is  guilty  of  the  crimes  above  charged  upon  him  in  the  said 
information.  It  is,  therefore,  adjudged  by  me  the  said  justice,  that 
the  said  J.  P.  upon  the  testimony  of  tne  said  J.  D.  a  credible  witness 
as  aforesaid,  upon  his  said  oath  so  taken  before  me  the  said  justice  at 
aforesaid,  be  convicted,  &c.  and  that  the  said  J.  P.  do  forfeit  the  sum 
of  20s.  for  the  said  offence,  to  be  levied  and  distributed  according  to 
the  form  of  the  statute  in  such  case  made  and  provided.  In  wit* 
ness,  &c. 


Conviction  of  an  Lancashire,  f  Be  it  remembered,  that  on  the  30th  day  of  October, 
iaokeeper  for  /0  ,##.       ^  in  the  twenty-third  year  of  the  reign  of  our  Sovereign 

haTi?f  *  .    . .     Lord  George  the  Third,  by  the  grace  of  God,  &c  at  Warrington,  m 

partridge  in  bis    ^  co^y  0f  Lancaster,  D.  P.  of in  the  county  of  Cheshire, 

*S£i*Z'?*  esquire,  cometh  in  his  proper  person  before  me,  C.of  clerk,  one  of 

at  aninnkeep^r,  *•  J™*<**  °J  °ur"aid  V™1  «•  **•*  ^  *  k**P  **  P««*  «f 
5  Ann.  c  14.  our  ft*1**  Lord  the  King,  in  and  for  the  said  county  of  Lancaster,  and 
s.  9;  98  Geo*.  9.  *dso  to  hear  and  determine  divers  felonies,  trespasses,  and  other 
c.  1 9 ;  9  Geo.  8.  misdemeanors  committed  within  the  said  county,  and  then  and  there 
c  19.  giveth  me  the  said  justice  to  understand  and  be  informed,  that 

within  three  months  now  last  past,  that  is  to  say,  on  the  second  day 
of  October,  in  the  twenty-second  year  of  the  reign  of  our  said  Lord 
the  present  King,  at  the  parish  of  Manchester,  in  the  said  county  of 
Lancaster,  R.  A.  of  Manchester  aforesaid,  innkeeper,  being  a  person 
not  then,  &c.  (as  in  the  form,  ante,  p.  619)  and  being  then  ana  there 
an  innkeeper,  unlawfully  had  in  his  custody  two  partridges,  and  did 
then  and  there  sell,  (c)  (or  "  offer  to  sell, '  as  the  case  may  be,)  the 
same  partridges,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided ;  and  the  said  D.  P.  the  said  informant,  prayeth  that 
the  said  R.  A.  be  convicted  of  the  said  offence  above  laid  to  his 
charge :  whereupon  the  said  R.  A.  after  having  been  duly  summoned 
in  this  behalf  to  answer  and  make  his  defence  to  the  said  information 
and  offence  therein  charged  upon  him  before  me  the  said  justice, 
afterwards,  that  is  to  say,  on  the  13th  day  of  November,  in 
the  twenty-third  year  aforesaid,  at  Warrington  aforesaid,  in  the 
county  of  Lancashire,  appeareth,  and  is  present  before  me  the  said 
justice,  in  order  to  answer  and  make  good  bis  defence  to  the  said 
information  and  offence  therein  charged  on  him  as  aforesaid ;  and  he 
the  said  R.  A.  having  heard  the  same,  is  asked  by  me  the  said  justice 
if  he  can  say  any  thing  for  himself,  why  he  the  said  R.  A*  should  not 
be  convicted  of  tie  premises  above  charged  on  him,  in  form  aforesaid, 
who  pleadeth  that  he  is  not  guilty  of  the  said  offence :  nevertheless, 
on  the  said  13th  day  of  November,  in  the  twenty-third  year  afore* 

(c)  Let  this  be  stated  according  to  the  fact.  If  the  defendant  only 
had  them  in  his  custody,  omit  the  rest  If  he  actually  sold  them, 
omit  the  offer.     If  he  offered  only,  omit  the  sale. 
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■aid,  in  the  said  county  of  Lancaster,  one  credible  witness,  to  wit, 
T.  B.  of  H.  in  the  said  county  of  Lancaster,  cometh  before  me  the 
said  justice,  in  his  own  proper  person,  and  before  me  the  said  justice 
the  said  T.B.  being  then  and  there,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Warrington  aforesaid,  duly  sworn  touching  the  pre- 
mises, upon  the  Holy  Gospel  of  God,  upon  his  corporal  oath,  to  him 
then  ana  there  administered  by  me  the  said  justice  (I,  the  said 
justice,  then  and  there  having  mil  power  and  authority  to  administer 
the  said  oath  to  the  said  T.  B.),  deposeth  and  sweareth,  and  upon  his 
oath  aforesaid  affirmeth,  in  the  presence  of  the  said  R.  A.  that 
within  three  months  next  before  the  said  information  was  made 
before  me,  by  the  said  informant,  as  aforesaid,  to  wit,  on  the 
said  second  day  of  October,  in  the  twenty-second  year  aforesaid, 
at  the  parish  of  Manchester  aforesaid,  he  the  said  R.  A.  being 
a  person  not  then  having  lands,  (pursue  the  words  of  the  infor- 
mation exactly,  to  the  words,  "in  such  case  made  and  provided.") 
Whereupon  all  and  singular  the  matters  and  things  in  the  said  infor- 
mation and  evidence  contained,  being  by  the  said  R.  A.  heard  and 
fully  understood,  and  he  the  said  R.  A.  being  by  me  the  said  justice 
asked,  what  he  hath  to  say  or  offer  in  his  defence  against  the  said 
information  and  offence,  and  in  answer  to  the  evidence  given  as  above 
mentioned,  and  what  he  has  to  say,  why  he  should  not  be  convicted 
of  the  premises  so  charged  upon  nun,  and  forasmuch  as  upon  hearing 
and  fully  understanding  all  and  every  the  matters  and  things  by  the 
said  R.  A.  alleged  and  proved  in  his  defence,  touching  the  premises 
in  the  said  information  specified,  it  manifestly  appears  to  me  the  said 
justice,  that  the  said  R.  A.  is  guilty  of  the  premises  above  charged 
upon  him  in  the  said  information  :  it  is  therefore  adjudged  by  me 
the  said  justice,  upon  the  testimony  of  the  said  T.  B.  a  credible  wit- 
ness, upon  his  oath  before  me  the  said  justice  so  taken  as  aforesaid, 
that  the  said  R.  A.  on  the  said  second  day  of  October,  in  the  twenty- 
second  year  aforesaid,  at  the  pariah  of  Manchester  aforesaid,  within 
three  months  next  before  the  said  information  was  made  before  me 
the  said  justice,  by  the  said  IX  P.  as  aforesaid,  unlawfully  had  in  his 
custody  two  partridges,  and  did  then  and  there  sell  (or,  "  offer  to 
sell")  them,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  that  the  said  R.  A.  had  not  then,  &c.  (negativing 
all  the  qualifications)  nor  then  was  a  person  in  any  manner  whatsoever 
qualified  to  kill  game,  and  was  then  and  there  an  innkeeper;  and 
thereupon  I  the  said  justice,  upon  the  said  thirteenth  day  of  Novem- 
ber, in  the  twenty-third  year  aforesaid,  at  Warrington  aforesaid,  do 
convict  the  said  R.  A.  of  the  offence  aforesaid,  in  and  by  the  said  in- 
formation charged  against  him,  and  the  said  R.  A.  is  hereby  convicted 
thereof  by  me  the  said  justice,  upon  the  oath  of  one  credible  witness, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided  ; 
and  I  the  said  justice  do  adjudge,  that  the  said  R.  A.  for  his  said 
offence,  hath  forfeited  the  sum  of  10/.  of  lawful  money  of  Great 
Britaia,  that  is  to  say,  the  sum  of  51.  for  each  of  the  said  partridges;  5  Ann.  c.  14. 
and  I  do  adjudge  that  one  half  of  the  said  sum  be  paid  to  the  said  in-  ».  2.  bU  for  each 
formant  D.  P.  and  that  the  other  half  of  the  said  sum  be  paid  to  the  partridge,  &c. 
poor  of  the  parish  of  Manchester,  where  the  said  offence  was  com- 
mitted, according  to  the  form  of  the  statute  in  that  case  made  and 
provided.     In  witness  whereof,  &c.  (d) 

(d)  This  conviction  is  from  Paley's  Precedents,  and  that  author 
observes,  that  it  was  drawn  by  a  gentleman  eminent  at  the  bar,  by 
whom  the  following  observations  were  subjoined ;— 


622  CONVICTION!— .TREES. 

TREES,   8HB0B8,   &C   STEALING.  (*) 

Conriction  on  7  —  f  Be  it  remembered,  that  on  &c  at  &c  A.  B.  of  &c 
and  8  Geo.  4.  to  tint.  \  labourer,  is  convicted  before  me  C~  D.  one  of  his  Majesty's 
c  89.  s.  88.  for  justices  of  the  peace  for  the  said  county,  for  that  he  the  said  A.  B. 
stealing  trees,  on  &c>  at  &<..  oue  ggh  tree  of  the  value  of  two  shillings,  one  laurel 
Ace.  of  the  value 
of  U.  


cc 


The  statute  5  Ann.  c  14.  s.  2.  which  imposes  a  penalty  upon  any 
higler,  chapman,  innkeeper,  having  partridges,  &c.  in  their  possession, 
or  who  shall  buy,  sell,  or  offer  to  sell  the  same,  makes  no  express 
distinction  between  such  as  are  qualified  by  estate,  and  such  as  are 
not;  but  it  was  thought  safer  to  negative  all  the  qualifications.  If, 
indeed,  the  defendant  actually  sold  the  partridges,  or  offered  them  for 
sale,  the  case  would  come  within  28  Geo.  2.  c  92.  which  inflicts  the 
penalties  upon  telling,  whether  the  person  be  qualified  or  not ;  and 
in  such  case  it  will  be  proper  to  omit  the  whole  of  what  is  stated  in 
the  above  conviction  respecting  the  qualifications ;  but  it  was  not 
thought  proper  to  consider  the  using  the  partridges  in  the  house  by 
an  innkeeper,  in  providing  for  his  guests,  as  an  actual  sale  of  them 
within  the  latter  act." 

Now,  however,  by  58  Geo.  3.  c  45.  entitled,  "  An  act  for  the 
more  effectual  prevention  of  offences  connected  with  the  unlawful 
destruction  and  sale  of  game,"  the  buying  game  by  persons  of  all 
descriptions  is  declared  to  be  an  offence,  and  punishable  by  conviction, 
as  follows : 

"  Whereas  the  selling,  exposing,  or  offering  to  sale,  any  hare,  phea- 
sant, partridge,  moor  heath  game,  or  grouse,  is  by  law  prohibited ; 
and  whereas  it  is  expedient,  for  the  more  effectual  prevention  of 
offences  connected  witn  the  unlawful  destruction  and  sale  of  game, 
to  provide  bylaw  as  herein-after  enacted:— Be  it  therefore  enacted, 
&c.  That  if  any  person  or  persons  whatsoever,  whether  qualified  or 
not  qualified  to  kill  game,  shall  buy  any  hare,  pheasant,  partridge, 
moor  heath  game,  or  grouse,  every  such  person  or  persons  who  shall 
so  offend,  and  thereof  shall  be  convicted  before  any  one  or  more  jus- 
tice or  justices  of  the  peace,  magistrate  or  magistrates,  acting  for 
the  county,  riding,  city,  town,  borough,  division,  or  place  where  such 
offence  shall  be  committed,  by  the  oath  of  one  or  more  credible  wit- 
ness or  witnesses,  shall,  for  every  hare,  pheasant,  partridge,  moor 
heath  game,  or  grouse,  so  bought  as  aforesaid,  forfeit  and  pay  the 
sum  of  five  pounds,  one  half  to  be  paid  to  the  informer,  and  the  other 
to  the  poor  of  the  parish  where  such  offence  shall  be  committed ;  the 
same  to  be  levied  by  distress  and  sale  of  the  offender's  goods,  by 
warrant  under  the  hand  and  seal  of  the  justice  or  justices,  magistrate 
or  magistrates,  before  whom  the  offender  shall  be  convicted,  rendering 
the  overplus  of  such  distress  and  sale  (if  any)  to  the  party  or  parties, 
after  deducting  the  charge  of  making  the  same ;  provided  that  such 
conviction  be  made  within  six  calendar  months  after  such  offence 
committed. 

"  And  for  the  better  discovery  of  such  person  or  persons  as  shall 
buy  or  sell  any  hare,  pheasant,  partridge,  moor  heath  game,  or  grouse, 
be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  after 
the  time  of  the  passing  of  this  act,  any  person  that  shall  buy,  sell,  or 
offer  to  sell,  or  have  unlawfully  in  his  possession,  any  hare,  pheasant, 

(e)  See  the  provisions  of  7  and  8  Geo.  4.  c.29.  s.  38,39,40,  ante, 
p.  143,  4,  5,  6. 
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shrub  of  the  value  of  two  shillings,  and  one.  oak  sapling  of  the  value 
of  one  shilling,  the  property  of  E.  F.  then  and  there  growing, 
unlawfully  did  steal,  take,  and  carry  away,  against  the  form  of  the 
statute  in  that  case  made  and  provided ;  I,  the  said  C.  D.  do  therefore 
adjudge  the  said  A.  B.  for  his  said  offence,  to.  forfeit  and  pay  the  sum 
of  ■  pounds,  over  and  above  the  value  of  the  said  tree,  shrub,  and 
sapling,  so  stolen  as  aforesaid,  and  the  further  sum  of  five  shillings, 
being  the  value  of  the  said  tree,  shrub,  and  sapling  so  stolen  as  afore- 
said, and  also  pay  the  sum  of  two  shillings  for  costs,  and  in  default 
of  immediate  payment  of  the  said  sums  to  be  imprisoned  and  kept 
to  hard  labour  m  the  county  gaol  {or  house  of  correction)  of  the  said 
county,  for  the  space  of  — -  calendar  montns,  unless  the  said  sums 
shall  be  sooner  paid;  and  I  direct  that  the  said  sum  of  pounds 

{the  fine)  shall  be  paid  to  J.  K.  one  of  the  overseers  of  the  poor  of 

the  said  parish  of in  which  the  said  offence  was  committed,  to 

be  by  him  applied  according  to  the  direction  of  the  statute  in  that 
case  made  and  provided ;  and  that  the  said  sum  of  five  shillings,  the 
value  of  the  said  tree,  shrub,  and  sapling,  so  stolen  as  aforesaid,  shall 
be  paid  to  the  said  E.  F. ;  and  I  order  that  the  said  sum  of  two  shillings 
for  costs  shall  be  paid  to  G.  H.  {the  complainant)    Given,  &c. 

■     f     Be  it  remembered,  that  on  &c.  at  &c.  A.  B.  of  &c.  Conviction  on 
to  wit.  \  labourer,  is  convicted  before  me  C.  D.  one  of  his  Majesty's  the  same  section 
justices  of  the  peace  for  the  said  county,  for  that  he  the  said  C.  D.  foi  cutting  tree*, 
on  &c.  at  &c.  one  ash  tree,  one  laurel  shrub,  and  one  oak  sapling,  throbs,  &c. 
the  property  of  E.  F.   then  and  there  growing,  unlawfully  did  cut  wi,h  intent  to 
and  damage,  with  intent  the  same  then  and  there  to  steal,  take,  and  ,teaI* 
carry  away,  thereby  then  and  there  doing  injury  unto  the  said  E.  F. 
to  the  amount  of  five  shillings,  against  the  form  of  the  statute  in  that 
case  made  and  provided ;  I,  the  said  C.  D.  do  therefore  adjudge  the 
said  A.  B.  for  his  said  offence,  to  forfeit  and  pay  the  sum  of  — — 
pounds  over  and  above  the  amount  of  the  injury  so  done  as  aforesaid, 
and  the  further  sum  of  five  shillings,  being  the  amount  of  the  said 
injury,  and  also  to  pay  the  sum  of  two  shillings  for  costs,  and  in 
default,  &c.  {further  adjudication,  as  in  the  last  form.) 

partridge,  moor  heath  game,  or  grouse,  and  shall  make  discovery 
of  any  person  that  hath  within  six  calendar  months  bought  or  sold 
any  such  game  as  aforesaid,  so  as  any  one  shall  be  convicted  of  such 
offence  by  virtue  of  this  or  any  other  statute  now  in  force,  such  dis- 
coverer shall  be  discharged  of  and  from  all  pains,  forfeitures,  and 
penalties  to  which  he  may  be  and  shall  have  become  liable,  before 
and  at  the  time  of  the  making  such  discovery,  by  reason  of  the 
buying  or  selling,  or  offering  to  sell,  or  having  unlawfully  in  his 
possession,  any  such  game  as  aforesaid,  any  thing  in  any  former 
statute  contained  to  the  contrary  notwithstanding ;  and  shall  receive 
the  same  benefit  and  advantage  as  any  other  informer  shall  be 
entitled  to  by  virtue  of  this  act,  for  such  discovery  and  information ; 
provided  that  nothing  in  this  act  contained  shall  be  held  or  construed 
to  discharge  such  discoverer  of  or  from  any  pains,  forfeitures,  or 
penalties  in  respect  whereof  a  prosecution  shall  be  actually  pending, 
or  conviction  or  judgment  shall  have  been  had  against  him,  at  the  time 
of  making  such  discovery  as  aforesaid.'' 

The  remaining  clause  provides  that  the  penalties  under  this  act 
may  be  sued  for  to  the  sole  use  of  the  prosecutor. 
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Conviction  for  ft     (State  the  offence  immediately  charged,  asm  the  preceding  firm,  if  it 

•ecood  ofteoce     £*  damaging'  with  intent  to  steal;  or  at  in  the  next  preceding  form  rf  it 

under  the  nne    fe  stealing,  and  then  proceed :)— And  it  is  now  proved  before  roe  the 

MCtiol>*  said  C.  D.  that  the  said  A.  B.  was  heretofore,  on  Ac.  duly  convicted 

before  G.  H.  one  of  hi*  Majesty's  justices  of  die  peace  lor  the  county 

of  — —  for  that  he  the  said  A.  B.  on  &C.  at  eVc  (here  state  the  pre* 

vhus  offence  as  in  the  firmer  conviction),  and  the  said  C.  D.  was 

thereupon  adjudged  for  his  said  last-mentioned  offence  to  forfeit  and 

pay,  &c.  (here  set  out  the  abjudication  ofthefbrmer  conviction  ;}  I,  the 

•aid  C.  D.  do  therefore  adjudge  the  said  A.  B.  for   such  nis  said 

second  offence,  of  which  he  is  now  convicted,  to  be  imprisoned  in  the 

house  of  correction  of  the  said  county  of  —  and  there  kept  to 

hard  labour  for  the  space  of  —  calendar  months.    Given,  See. 


VAGRANCY. 


Genetsl  form  of     f     Be  it  remembered,  that  on  the  — —  day  of  — —  in  the 

conviction  given    to  wit.  \  year  of  our  Lord at in  the  county  of A.  B. 

by  6  Geo.  4.  c  is  convicted  before  me  J.  P.  one  of  his  Majesty's  justices  of  the  peace 
83.  •.  I7«(/)  in  and  for  the  said  county,  of  being;  an  idle  and  disorderly  person  (or 
"  a  rogue  and  vagabond,'  or  "  an  incorrigible  rogue,"  as  the  case  may 
be)  within  the  intent  and  meaning  of  the  statute  made  in  the  fifth 
year  of  the  reign  of  his  Majesty  Kins;  George  the  Fourth,  intituled 
€<  An  act  for  the  punishment  of  idle  and  disorderly  persons,  and 
rogues  and  vagabonds,  in  that  part  of  Great  Britain  called  England  " 
that  is  to  say,  for  that  the  said  A.  B.  on  &c.  (here  state  the  offence 
proved  before  the  magistrate.)    And  for  which  said  offence  the  said 

A.  B.  is  ordered  to  be  committed  to  the  house  of  correction  at 

there  to  be  kept  to  hard  labour  for  the  space  of  — —  (or  "  until  the 
next  general  or  quarter  sessions.")    Given,  &c 


(f)  See  the  substance  of  the  provisions  of  the  Vagrant  Act,  as  to 
the  several  classes  of  offenders,  ante,  p.  411.  Under  the  former 
vagrant  acts,  the  convictions  were  long  and  special ;  but  the  last 
act  gives  the  above  summary  form,  which  may  easily  be  adapted  to 
each  particular  case,  by  observing  the  general  rules  for  the  statement 
of  the  offence  already  ^iven.  The  forms,  therefore,  which  neces- 
sarily occupied  a  considerable  space  in  the  last  edition  of  this  work, 
are  now  obsolete,  and  are  consequently  omitted. 
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CHAPTER  XIII. 

OF  THE  TERMINATION  OF  THE  GENERAL  QUARTER 
SESSIONS  OF  THE  PEACE;  AND  OF  MATTERS  INCI- 
DENTAL TO,  OR  ARISING  OUT  OF,  ITS  PROCEEDINGS. 

§  1.  Of  the  Termination  of  the  Session. 

-  2.  Of  Reference  to  a  Judge  of  Assize  or  to  the  Court  of  King's 

Bench  on  a  Special  Case. 

-  3.  Of  the  Removal  of  Proceedings  by  Certiorari. 

-  4.  Of  Costs. 

-  5.  Of  Outlawry. 

-  6.  Of  Pardon. 

-  7.  Of  Estreats, 
-a  Of  Restitution. 

§    1;   OF    THE    TERMINATION    OF    SESSIONS. 

All  sessions  are  of  course  terminated  by  the  departure  Termination, 
of  the  justices,  the  constituted  authorities  by  whom  they 
are  b olden,  unless  they  be  previously  prolonged  by  ad- 
journment.    But  such    adjournment   ought   not   to    be  Adjournment, 
beyond  the  time  of  meeting  of  the  next  quarterly  session. 
Thus,  where  an  indictment  was  found  before  the  justices  Cannot  be  to  a 
for  the  county  of  Lincoln  against  a  constable  for  refusing  ***  »»bwquent 
to  obey  an  order ;  and  the  defendant  was  tried,  convicted,  Masion'by 
and  had  judgment  given  against  him  at  a  general  session  statute, 
holden  the  3d  day  of  May  (which  was  after  the  Easter 
session  began)    by    the  adjournment   of  the    Epiphany 
session;   the  judgment    was  reversed  by  the  Court   of 
King's  Bench,    "  because  the  justices   cannot  continue 
one  general  session  to   a  day  subsequent  to   the  time 
appointed  by  the  stat.  of  Hen.  5.  for  the  holding  another 
original  session."  (a) 

fiut  though  they  may  not  adjourn  a  matter  over  the 
next  original  session,  they  may,  in  certain  cases, adjourn  it 
till  then  ;  and  even  where  a  statute  giving  an  appeal  to  the 
session  within  a  certain  number  of  months  after  the  cause 
of  complaint  shall  arise,  directs  the  justices  at  the  said 
session  to  hear  and  determine  the  matters  of  such  appeal, 
&c.  we  have  seen  that  they  have  an  incidental  power  of 
adjourning  it  to  another  session  upon  lawful  cause; — of 

(a)  The  King  v.  Grince,  19  Vin.  Abr.  358. 
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authority. 


the  sufficiency  of  which  cause  they  are  the  sole  judges. 
But  where  the  session  is  adjourned,  the  style  of  it  must 
not  run  "  at  such  session  held  by  adjournment/*  but  the 
original  meeting  of  the  session  ought  to  be  set  forth,  and 
that  it  it  was  "  continued  from  thence  to  such  further 
time  by  adjournment."  (b) 

It  has  been  observed  in  a  preceding  page,  that  the 
whole  session  being  considered  as  one  day,  the  justices 
may  alter  their  judgments  at  any  time  before  its  expira- 
tion, and  may  therefore  make  any  order  to  annul  a  former 
order  made  during  its  continuance ;  (c)  but  this  is  a  power 
to  be  exercised  with  delicacy  and  discretion ;  for  if  it 
were  to  be  done  by  a  fresh  accession  of  justices  in  the 
spirit  of  party,  or  otherwise  in  an  unbecoming  manner,  it 
would  be  visited  by  the  Court  of  King's  Bench  by  informa- 
tion against  the  justices  who  concurred  in  the  transac- 
tion, (a) 

It  follows  necessarily,  from  what  has  been  already 
advanced,  that,  as  the  power  of  the  Court  expires  with  the 
conclusion  of  its  sitting,  if  a  question  be  not  kept  open  by 
adjournment  of  the  session,  or  respite  of  the  particular 
subject,  it  cannot  be  reviewed,  or  placed  in  any  new 
situation,  by  any  subsequent  session,  (e) 

But  besides  these  means,  by  which  the  justices  may, 
purely  of  their  own  authority,  procrastinate  their  decision 
on  all  subjects,  there  are  other  modes,  by  means  of  which 
any  particular  question  of  legal  difficulty  may  be  referred 
to  the  opinion  of  a  superior  tribunal ;  as  by  reference  of 
the  whole  case,  or  of  some  particular  point,  to  the  judge 
of  assize ;  or  by  stating  the  special  circumstances  of  a 
case  for  the  consideration  of  the  Court  of  King's  Bench 
on  the  legal  result.  Besides  these  modes  by  which  the 
Court  of  Quarter  Sessions,  of  their  own  motion,  remit 
matters  to  another  tribunal,  there  is  also  the  writ  of 
certiorari,  by  which,  at  the  instance  of  one  of  the  parties, 
in  various  stages  of  the  proceeding  the  whole  matter  may 
be  withdrawn  from  them  to  the  cognizance  of  the  Court  of 
King's  Bench. 

§     2.    OF    REFERENCE    TO    A    JUDGE    OF    ASSIZE     OR   TO 
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i 


b)  2  Str.  832,  865. 
d)  2  Nolan,  448,  9. 


(c)  2  Salk.  666,  and  ante,  434. 
(e)  2  Salk.  477,  ante,  p.  434. 
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Dsad  formerly  to  be  a  common  practice,  but  is,  of  later, 
fallen  much  into  disuse.  For  this  change  many  reasons 
might  be  adduced,  but  they  are  unnecessary  here.  If  any 
particular  circumstances  should  make  this  mode  eligible* 
the  right  still  continues ;  but  it  has  generally  given 
place  to  a  more  eligible  one,  which  is  that  of  stating  a 
special  case  for  the  determination  of  the  Court  of  King's 
Bench. 

When  a  special  case  is  granted,  the  object  is  carried  Special  case, 
into  effect  by  the  counsel  agreeing  to  a  statement  of  facts, 
which  are  usually  corrected  and  settled  by  a  reference  to 
the  chairman's  notes. 

The  case  so  settled  is  to  be  signed  by  the  junior  counsel 
on  each  side.  If  no  counsel  are  employed,  or  if  they 
cannot  agree  upon  a  case,  even  with  the  assistance  of 
the  chairman,  the  latter  may,  with  the  concurrence  of  a 
majority  of  the  justices  on  the  bench,  state  and  sign  a 
special  case  himself. 

There  is  no  specific  form  or  precedent,  according  to  Form  of  the 
which  a  special  case  must  be  drawn  ;  but,  nevertheless, case* 
there  are  certain  rules  to  be  collected  from  a  long  suc- 
cession of  determinations,  which  are,  in  substance,  as 
follow.  The  justices,  with  regard  to  the  civil  business  of 
the  court,  by  the  summary  jurisdiction  which  is  given  to 
them,  it  has  been  observed,  are  placed  in  the  situation  of 
jurors,  and  judges,  conjointly.  They  are  to  elicit  theThelawofthe 
facts  from  the  evidence,  as  jurors  would  do,  and  they  arecase* 
to  judge  of  the  law  arising  out  of  those  facts  in  the  com- 
mon course,,  if  they  think  fit.  Out  of  this  position  arise 
two  conclusions ;  viz.  first,  that  they  are  not  compellable  to 
grant  a  special  case,  if  they  entertain  no  doubt  whatever 
of  the  law ;  and,  therefore,  though  it  is  certainly,  in  point 
of  candour,  right  to  comply  with  the  request  of  either  of 
the  litigant  parties  by  doing  so,  where  any  reasonable 
doubt  on  the  subject  is  suggested,  they  will  best  consult 
the  interest  of  the  public  by  refusing  it  where  they  believe 
the  application  to  arise  out  of  mere  obstinacy,  or  a  spirit 
of  litigation,  and  should  always  refuse  it,  unless  they  en- 
tertain serious  doubts,  (f)  Secondly,  that  their  authority 
to  judge  of  the  law,  is  the  only  one  which  in  these  cases 
they  can  remit  to  the  superior  court;  whence  it  follows, 
that  questions  of  fact  form  no  part  of  the  subject  matter,  The  facts. 
on  which  the  Court  above  are  to  exercise  their  discretion, 
and  therefore,  having  been  found  by  the  justices,  the  facts 
must  be   specifically   stated    in    the   case,   and  not  the 

(  f )  Per  Bayley,  J.  in  tlrt  King  v.  Burbach,  1  M.  and  S.  376, 
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evidence  from  which  they  were  deduced. (g)  A  very  few 
examples  may  suffice  for  illustration.  On  an  appeal 
respecting  a  pauper's  settlement,  where  the  question 
depends  on  an  equivocal  hiring,  or  a  doubtful  service  for 
a  year,  the  fact  is  to  be  deduced  from  the  evidence,  such 
as  it  may  be,  one  way  or  the  other,  by  the  justices;  and 
not  the  evidence,  from  which  they  draw  their  conclusion, 
stated.  (A)  So,  whether  a  master  gave  a  particular  consent 
to  his  apprentice  to  serve  a  third  person,  is  a  matter  of 
fact,  which,  let  it  rest  on  testimony  ever  so  ambiguous, 
must  be  found,  and  not  left  doubtful  on  the  face  of  the 
statement,  (t)  So,  in  a  question  of  settlement  by  residing 
on  an  estate,  the  session  must  state  the  interest  which 
the  pauper  took,  whether  he  came  in  by  descent,  or  by 
purchase ;  and,  if  the  latter,  the  price  of  such  purchase ;  (j) 
that  it  may  appear  on  the  face  of  the  statement,  whether 
it  was  such  a  purchase  as  will  confer  a  settlement. 
Fraud  it  a  fret.  Fraud  also  is  a  fact.  This,  therefore,  like  all  other 
matters  of  fact,  if  it  make  any  part  of  the  case,  on  which 
the  Court  above  are  to  decide,  must  be  specifically  found, 
and  stated  accordingly;  for  it  is  not  enough  to  state 
evidence,  clearly  leading  to  the  most  palpable  conclusion 
of  fraud,  and  to  leave  the  Court  above  to  draw  the  conclu- 
sion, (k)  In  some  cases,  the  evidence  and  the  conclusion 
have  both  been  stated,  to  which  there  is  no  objection  in 
point  of  form ;  but  it  leads  to  an  obvious  inconvenience 
in  point  of  practice,  that  if  the  Court  above  should  differ 
from  the  sessions  as  to  the  conclusion,  they  could  not 
regularly  interfere ;  and  that,  in  appearance,  an  opinion  is 
asked  which  the  Court  cannot  judicially  give.  (I)  Where 
the  special  case  is  manifestly  insufficient,  the  Court  will 
send  it  back  to  be  restated ;  upon  which  the  sessions  mast 
proceed  de  novo,  as  upon  a  new  trial,  and  can  take  no 
cognizance,  except  by  consent,  of  any  evidence  previously 
given ;  (m)  unless  the  case  is  only  sent  back  to  ascertain 
some  particular  fact,  to  which  then  the  proof  may  be 
confined,  (n)  or  to  explain  some  ambiguity  of  expression, 
or  omission  of  an  inference,  which  the  justices  may  supply 
without  hearing  witnesses,  (o)     But  the  Court  will  not 


(g)  Burr.  S.  C.  120.  (h)  Burr.  S.C.  682. 

(t)   The  King  v.  Hobbear,  1  East,  R.  73. 

(j)  The  King  v.  Warblington,  lT.R.  241. 

(Ar)  Per  Buller,  J.  in  the  King  v.  Fillongley,  1  T.  R.  461. 

(/)  Burr.  S.  C.  57,  171. 

(m)  The  King  v.  Page,  2  Bott  743. 

The  King  v.  Hitcham,  Burr.  S.  C.  489. 

The  King  v.  Bray,  2  Bott.  743 ;  Burr.  S.  C.  684. 
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send  a  case  back  to  be  restated  on  a  mere  formal  objection, 
if  enough  appear  to  enable  them  to  give  judgment  on  the 
merits  ;  and  when  the  only  possible  result  of  sending  back 
the  case  could  be  to  produce  delay  and  expence.  (  p) 

Special  cases  are  most  usually  granted  in  cases  of  settle- 
ment and  rating.  They  may,  however,  be  granted  in  all 
cases  of  orders  and  convictions  where  the  certiorari  is  not 
taken  away  by  statute,  (q)  But  the  Court  of  King's 
Bench  will  take  no  cognizance  of  a  special  case  reserved 
on  an  indictment  at  sessions,  (r) 

§  3.     OF    THE    REMOVAL    OF    PROCEEDINGS    BY    CER- 
TIORARI. 

Having  noticed  the  methods,  by  means  of  which  the  Certiorari, 
justices  in  session  may  voluntarily  refer  points  of  difficulty 
to  be  decided  by  a  superior  authority,  we  come  to  the 
compulsory  process  of  certiorari,  by  means  of  which  the 
parties  interested  may,  under  certain  defined  restrictions, 
remove  subjects  cognizable  by  all  inferior  jurisdictions 
into  the  superior  courts  at  Westminster.  The  removal  of 
such  from  the  Courts  of  Quarter  Session  into  that  of  the 
King's  Bench,  is  all  with  which  we  have  any  concern  at 
present.  This  writ  may  be  obtained  at  any  time  before  Rew°ns  *<*  »*• 
trial,  to  certify  and  remove  the  proceedings,  and  it  is 
usually  done  for  one  of  the  following  purposes.  1st.  To 
consider  and  determine  the  validity  of  appeals,  indict- 
ments, or  presentments,  and  the  proceedings  thereon;  and  to 
quash  or  confirm  them  as  there  may  be  cause.  2dly.  For 
tne  purpose  of  trying  indictments  or  presentments  where 
it  is  surmised  that  a  partial  or  insufficient  trial  will  pro- 
bably be  had  in  the  court  below.  3dly.  In  order  to  plead 
the  King's  pardon.  4thly.  To  issue  process  of  outlawry 
against  an  offender,  in  those  cases  where  the  process  of 
the  inferior  court  will  not  reach  him.  (s)  It  requires  no 
special  case  to  authorize  this  writ,  for  it  is  an  incident  of 
all  inferior  jurisdictions  of  record  that  their  proceedings 
are  removable  for  the  purpose  of  being  reviewed  by  the 
Court  of  King's  Bench.  No  writ  of  error  lies  on  sum- 
mary convictions,  and  therefore  this  writ  of  certiorari  is 
the  only  mode  by  which  such  revision  can  be  obtained. 
So  necessary  has  it  been  considered  for  the  furtherance  of 


(p)  The  King  v.  Middlezoy,  2  T.  R.  41. 

(  a)  The  King  v.  Allen,  15  East,  R.  333. 

(r)    The  King  v.  the  Inhabitants  of  Salop,  13  East,  R.  95, 

(j)   4  Bla.  Com.  321. 
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justice,  that  it  cannot  be  taken  away  bat  by  Ac  exprm 
words  of  a  statute ;  and  no  expressions,  however  strong, 
as  that  the  sessions,  on  appeal,  shail  hear  and  finally 
determine,    which  only   lead   to  an   inference,    however 

Elain  and  legitimate,  that  the  certiorari  was  designed  to 
e  taken  away,   will  have  that  effect.      This  has  been 
repeatedly  decided.  (0     And  even  where   a  statute,  in 
express  terms,  declares  that  the  proceedings  shall  not  be 
removed  by  certiorari,  even  tins  will  not  be  sufficient  to 
prevent  its  issuing  at  the  instance  of  the  prosecutor  ;  for  he 
stands  in  the  place  of  the  crown,  and  is  supposed  to  have 
no  interest  in  applying  for  this  writ  for  the  purposes  of 
delay,  (u) 
ftoptnedct  all        Such  writ  of  certiorari,  when  issued  and  delivered  to 
the  proceedings  the  inferior  court  for  removing  any  record  or  other  pro- 
in  the  inferior    ceding,  as  well  upon  indictments,  as  otherwise,  super- 
sedes the  jurisdiction  of  such  inferior  court,  and  renders 
all  subsequent  proceedings  illegal ;  unless  the  Court  of 
JQng's  Bench  remand  the  record  to  the  court  below,  to 
be  there  tried  and  determined.    It  may  be  granted,  either 
at  the  instance  of  the  prosecutor,  or  defendant ;  to  the 
former  it  is  granted  as  a  matter  of  right,  to  the  latter  as 
a  matter  of  discretion ;  and  therefore  it  is  seldom  granted 
to  the   defendant  to  remove  an  indictment    from   the 
justices  of  gaol  delivery ;  or  after  issue  joined,  or  con- 
fession of  the  fact,  in  the  inferior  court,  (r)     The  justices 
are  bound  to  obey  this  writ  on  its  production,  even  though 
they  may  suspect  it    to   have   beeu  issued    irregularly 
ana  improperly ;  but  if  it  be  for  the  removal  of  an  indict- 
ment before  the  justices  in  session,  and  be  not  delivered 
till  after  the  jury  have  been  sworn  for  the  trial  of  it,  the 
justices  may  proceed  on  it,  and  may  set  a  fine  to  cow 
plete  their  judgment,  (w)    And  the  Court  of  King's  Bench 
will  not  grant  a  certiorari  to  the  quarter  sessions  to  remove 
an  indictment  after  judgment  given,  (or) 
Remores  pro-         This  writ  may  be  granted  to  remove  convictions  from 
*n?°d*  u        individual  magistrates,  as  well  as  proceedings  from  the 
well  u  of         £ourt  of  Quarter  Sessions.     If  the  justice,  to  whom  it  is 
cuuits.  directed,  die  while  the  recognizance,  verdict*  or  conviction, 

(0  The  King  v.  Jukes,  8  T.  R.  542;  the  King  v.  Hale,  5  T.  R. 
54,2;  2  Burr.  1040;  Cowp.  523. 

(u)  The  King  v.  Cumberland,  6  T.  R.  194;  the  King  v.  Davies, 
5  T.  R.  626  ;  the  King  v.  Allen,  15  Bast,  R.  341. 

(v)  2  Burr.  749.  (w)  2  Ld.  Raym.  1515. 

O)  The  King  v.  the  Inhabitants  of  Penvgres  and  Markynleth, 
I  B.  and  C.  142. 
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is  in  his  possession,  the  writ  may  go  to   his  executor, 
who  must  return  the  record. 

Having  given  this  general  description  of  this  writ,  it  re- 
mains to  be  noticed  more  particularly  when  and  how  it  is 
to  be  obtained,  and  the  forms  observed  in  the  return. 

It  is  a  general  rule  that  the  King  has  a  right  in  every  When  demand- 
case  in  which  the  crown  is  a  party,  to  demand  a  certiorari,  able  as  of  right 
and  the  Court  are  bound  to  grant  it.  (y)  And  even  though 
an  act  of  parliament  take  away  the  certiorari  in  express 
words,  the  crown  is  an  exception,  and  shall  not  be  con- 
strued to  be  included  in  the  general  restriction,  unless 
there  be  words  in  the  statute  which  shew  a  clear  intention 
in  the  legislature  to  take  it  away. 

The  Court  of  King's  Bench  will  not  grant  this  writ  for  when  granted 
the  removal  of  a  conviction  before  justices  of  the  peace,  J?  matfer  of 
unless   the   party  applying  for  it   shew   some  probable  lscrc  10n# 

f  round  that  injustice  has  been,  or  will  be,  done  below.  (2) 
bus  the  Court  refused  to  grant  a  certiorari  to  remove 
a  conviction  under  52  Geo.  3.  c.  93.  for  sporting  without 
a  certificate,   on  the  ground  that  the  jurisdiction  does 
not  appear   on  the  face  of  the   conviction,  without  an 
affidavit  negativing    the   jurisdiction,  (a)      Nor  will  the 
writ  be  granted,  generally  speaking,  for  any  indictments 
for  offences,  the  heinousness  or  frequency  of  which  re- 
quires speedy  punishment,  unless  a  very  strong  ground 
be  laid  for  it,  as  on  an  affidavit  that  a  fair  trial  cannot 
be  had  in  the  Court  below ;  (b)  or  that  the  question  has 
some  special  circumstances  involved  in  it,  which  require 
.knowledge  of  law,    or   attention    out    of   the    ordinary 
course;  nor  will  it  be   allowed   to  remove  proceedings 
from  a  jurisdiction  of  superior  eminence,  as  from  any 
court  wherein   any   of  the  judges  of  the  land  preside, 
except  for  the  purpose  of  changing  the  place  of  trial  on 
a  suggestion  of  partiality,  or  in  a  case  where   a  special 
jury  may  be  essential  to  the   purposes  of  justice;   nor 
in  case  of  felony  from  the  Middlesex  sessions,  because 
they  are  entrusted  with  a  commission  of  oyer  and  terminer, 
like  the  judges  of  assize,  (c)     If  an  application  be  made 
for  this  writ,  on  account  of  special  circumstances,  by 
affidavit,  the  following  may  be  a  sufficient  illustration  of 
the  form  which  should  be  adopted. 


y)  The  King  v.  Eaton,  2  T.  R.  89. 

7)   The  King  v.  Bass,  5  T.  R.  252.         (a)  1  Man.  and  Ry.  139. 

h\  The  King  v.  Fawle,  2  Ld.  Raym.  1452. 

cS  The  King  v.  the  Duchess  of  Kingston,  Cowp.  283. 
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Affidavit  to  In  the  King's  Bench. 

support  of  ap-  A.  B.  of  &c.  gentleman,  maketh  oath  and  saith,  that  at  the  last 
plication  by  de-  general  quarter  sessions  of  the  peace,  holden  in  and  for  the  county 
faodaot,  for  Qf  l#  a  bUl  of  indictment  was  preferred  and  found  against  the 
certiorari  to  inhabitants  of  the  parish  of  W.  in  the  said  county,  for  a  nuisance 
!S!SmJttnm  in  not  repairing  a  certain  common  King's  highway,  leading  from 
•anion*,  for  not*  *"""""  m  "*e  *™  countv  of  L.  towards  and  unto  the  town  of  H.  in 
repairing  Ugh-  ^  county  aforesaid,  from  a  place  called  — -  opposite,  &c.  con- 
i^iy.  taming  in  length  three  quarters  of  a  mile,  and  in  breadth  thirty  feet, 

extending  from  thence  in  a  northern  direction  as  far  as  W.  church, 
in  which  said  indictment  it  is  alledged  that  the  inhabitants  of  the 
parish  of  W.  aforesaid,  ought  to  repair  and  amend  the  said  King's 
common  highway,  when  and  so  often  as  it  shall  be  necessary ;  and 
the  deponent  saith,  that  the  right  or  title  to  repair  said  highway 
will  come  in  question  upon  the  trial  of  the  saia  indictment  as  this 
deponent  is  advised  and  verily  believes ;  and  the  determination  of 
the  said  indictment  may  materially  affect  four  other  parishes  simi- 
larly circumstanced,  by  reason  of  an  act  of  parliament  passed  in 

the  year  of  his  present  Majesty's  reign,  intituled  "  An  act/' 

&c.  And  this  deponent  further  saith  he  is  advised,  and  believes 
that  it  will  be  proper,  to  have  the  said  indictment  tried  by  a  special 
jury,  and  absolutely  necessary  that  the  jury  before  whom  the  said 
indictment  is  tried,  should,  previous  to  the  trial  thereof,  view  the 
said  highway,  which  special  jury  the  defendants  cannot  have  the 
benefit  of  at  the  quarter  session  of  the  peace. 

A  poor  rate  cannot  be  removed  by  certiorari,  on  account 
of  the  inconvenience  that  would  ensue  to  the  poor  by  the 
delay ;  but  all  the  orders  of  justices  relating  to  it  may  be 
removed,  (d) 
Not  granted  so        A  rule  has  obtained  in  the  King's  Bench  not  to  grant  a 
at  to  prevent  au  certiorari  to  remove  orders  of  justices,  from  which  appeals 
appeal.  \\e  i0  the  sessions,  before  the  matter  be  determined  on 

such  appeals,  because  it  would  take  away  that  privilege : 
but  if  the  time  for  appealing  be  expired,  the  objection  no 
longer  exists,  (e)  And  this  rule  only  extends  to  abridge 
the  authority  of  the  Court  in  cases  where  the  right  of 
appeal  is  limited  to  a  particular  time,  as  to  the  next  quar- 
ter session ;  but  where  there  is  no  restriction  as  to  time, 
the  rule  does  not  apply,  for  otherwise  the  order  could 
never  be  removed. (f) 

It  has  also  been  determined  that  where,  by  the  words 
of  any  act  of  parliament,  the  certiorari  is  taken  away,  but 
by  its  general  tenor,  that  is  only  done  to  give  the  option 
of  appeal  to  the  sessions,  the  right  of  proceeding  by  cer- 
tiorari is  only  barred  by  the  party  adopting  the  method  of 
appeal,  (g) 


(d)  The  King  v.  King,  2  T.  R.  235 ;  Dougl.  116, 
e)  Salk.  147.  (/)  Cald.  172. 

g)  The  King  v.  Eaton,  2  T.  R.  89. 
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And  if  one  party  have  the  exclusive  right  of  appealing, 
he  may  waive  his  privilege,  and  at  once  remove  the  pro- 
ceedings. (A) 

A  certiorari  does  not  lie  to  remove  any  but  judicial  acts, 
and  even  though  the  justices  should  exceed  their  autho- 
rity, and  be  punishable  for  so  doing,  the  remedy  is  not  by 
means  of  this  writ  (*)  And  if  such  a  writ  issue  incau- 
tiously or  improvidently,  the  Court  of  King's  Bench  will 
supersede  it.  (J) 

During  term-time,  the  writ  of  certiorari  is  granted  by  How  granted, 
the  Court  upon  motion  of  counsel,  which,  when  required 
by  a  prosecutor,  is  a  motion  of  course,  only  requiring  sig- 
nature ;  but  when  moved  for  the  defendant,  must  be  men- 
tioned in  open  court,  and  the  grounds  stated.  In  vaca- 
tion &jiat  for  a  certiorari  may  be  obtained  from  any  of  the 
judges  of  the  Court  of  King's  Bench,  (A)  who  may  grant 
or  reject  the  application,  according  to  his  discretion, 
regulated  by  the  circumstances  of  each  case,  and  the  rules 
before  laid  down.  In  the  latter  case,  it  is  issued  with  the 
signature  of  the  judge  granting  it,  and  the  clerk  in  court, 
on  that  authority,  makes  it  out,  and  delivers  it  to  the 
person  applying  for  it,  together  with  the  recognizance 
which  is  to  be  entered  into. 

An  early  statute,  (/)  after  reciting  that  "  indictments  of  Statutes, 
riot,  forcible   entry,  or  assault  and  battery,  found  at  the  indictments  for 
quarter  sessions,  are  often  removed  by  certiorari?  enacts,  particular 
u  that  all  such  writs  of  certiorari  shall   be  delivered  at  °ffcncw# 
some   quarter  session   in  open   court ;    and   the  parties 
indicted  shall,  before  allowance  of  such  certiorari,  become 
bound  unto  the  prosecutors  in  10/.  in  such  sureties  as  the 
justices  at  their  sessions  shall  think  fit,  with  condition  to 
pay  to  the  prosecutor,  within  one  month  after  conviction, 
such  costs  and  damages  as  the  justices  shall  allow ;  and, 
in  default  thereof,   it   shall   be  lawful   for  the  justices  to 
proceed  to  trial." 

This  statute  did  not  extend  to  all  indictments  at  sessions  statute  does 
in  general,  but  only  to  those  particular  ones  therein  men-  jjjj^"^0  *** 
tioned. 

By  two  subsequent  statutes,  (m)  therefore,  it  was  pro-  Further  pro?i- 
vided,  that  "  all  the  parties  indicted  at  the  general  or  quar- 8ion  bJ  otner 
ter  sessions  of  the  peace,  prosecuting  a  certiorari,  before ,tatate,# 
the  allowance    thereof,    shall  find  two  sufficient  manu- 


(h)  The  King  v.  Harman,  Andr.  343 
The  King  v.  Lediard,  Sag.  6  ;  tl 
The  King  v.  Wakefield,  1  Burr.  R.  488. 
Burr.  S.  C.  157.  (/)  21  Jac. 

(m)  5  and  6  Wm.  3.  c.  11 ;  8  and  9  Wm.  3.  c.  32. 


it)   The  King  v.  Lediard,  Sag.  6 ;  the  King  v.  Lloyd,  Cald.  329. 
/)  The  King  v.  Wakefield,  1  Burr.  R.  488. 
(k)  Burr.  S.  C.  157.  (/)  21  Jac.  1.  c.  8. 


634  CERTIORARI. 

captors,  who  shall  enter  into  a  recognizance  in  the  sum  of 
20/.  before  one  or  more  justices  of  the  peace  of  the  county 
or  place,  or  else  before  one  of  the  judges  of  the  Court  of 
King's  Bench  (in  which  case  such  judge  shall  make  men- 
tion of  it  under  his  hand,  on  the  back  of  the  writ).  And 
also  that  the  recognizance  shall  be  with  condition,  at  the 
return  of  such  writ,  to  appear  and  plead  to  the  indictment 
or  presentment  in  the  Court  of  King's  Bench,  and  at  his 
own  costs  to  procure  the  issue  that  shall  be  joined  upon 
the  said  indictment  or  presentment,  or  any  plea  relating 
thereto,  to  be  tried  at  the  next  assizes  for  the  county 
wherein  the  indictment  was  found,  after  such  certiorari 
shall  be  returnable,  if  not  in  London,  Westminster,  or 
Middlesex :  and  if  there,  then  to  cause  it  to  be  tried  the 
next  term  after  that  wherein  such  certiorari  shall  be 
granted,  or  at  the  sittings  after  the  said  term,  if  the  Court 
of  King's  Bench  shall  not  appoint  any  other  time  for  the 
trial  thereof;  and  if  any  other  time  shall  be  appointed  by 
the  Court,  then  at  such  other  time,  and  to  give  due  notice 
of  such  trial  to  the  prosecutor,  or  his  clerk  in  court ;  and 
also  that  the  party  prosecuting  such  certiorari  shall  appear 
from  day  to  day  in  the  said  Court  of  King's  Bench,  and 
not  depart  until  he  shall  be  discharged  by  the  said  Court" 
"  And  such  recognizances,  certiorari9 $y  and  indictments, 
shall  be  filed  in  the  King's  Bench,  and  the  name  of  the 
prosecutor  (if  he  be  the  party  grieved  or  injured,  or  some 
public  officer)  indorsed  on  the  back  of  the  indictment ; 
and  if  the  person  prosecuting  such  certiorari^  being  the 
defendant,  shall  not,  before  allowance  thereof,  procure 
such  manucaptors  to  be  bound  as  aforesaid,  the  justices  of 
peace  may  proceed  to  trial  of  the  indictment,  notwith- 
standing such  certiorari." 
Statutes  do  not  From  the  words,  "  all  the  parties  indicted"  it  appears 
extend  to  pro-  the  purport  of  these  statutes,  that  they  shall  extend  only 
Jlict^nu . m"  *°  cert*orari's  procured  by  persons  indicted  (whence  it  fol- 
lows, that  those  which  are  procured  by  the  prosecutor  of 
an  indictment,  remain  as  they  were  at  common  law,)  (») 
and  they  only  extend  to  indictments  at  the  quarter  ses- 
sions.^) 
Convictions,  And  for  the    better  preventing  vexatious   delays  and 

orders,  judg-  expense,  occasioned  by  the  suing  forth  writs  of  certiorari 
Hthcr'procted-  *°r  ^e  r^moval  of  convictions,  judgments,  orders,  and 
other  proceedings  before  justices  of  the  peace,  it  is  feirther 
enacted,  (p)  "  That  no  writ  of  certiorari  shall  be  granted, 

(w)  Hawk.  b.  2.  c.  27.  (o)  3  Burr.  R.  £462. 

(/?)   13  Geo.  2.  c.  18. 
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issued  forth,  or  allowed,  to  remove  any  conviction,  judg- 
ment, order,  or  other  proceedings  had  or  made  by  any 
justice  of  the  peace,  or  the  general  or  quarter  sessions, 
unless  such  certiorari  be  moved  or  applied  for,  within  six  Limitation. 
calendar  months  next  after  such  conviction,  judgment, 
order,  or  other  proceeding  shall  be  had  or  made;  and 
unless  it  be  duly  proved,  upon  oath,  that  the  party  suing 
forth  the  same  hath  given  six  days'  notice  thereof  in  Notice. 
writing  to  the  justice  or  justices,  or  two  of  them  (if  so 
many  there  be),  before  whom  such  proceedings  have  been, 
to  the  end  that  such  justices,  or  the  parties  concerned 
therein,  may  shew  cause,  if  they  think  fit,  against  the 
granting  such  certiorari." 

It  has  been  determined,  that  the  six  days'  notice  re- 
quired by  this  statute,  must  be  given  before  the  rule  to  shew 
cause  is  applied  for,  and  if  it  appears  upon  the  motion  that 
such  notice  has  not  been  given,  the  Court  will  not  even 
grant  a  rule  to  shew  cause,  (q) 

But   it  has  been  determined,  that  this  statute,  which  Not  necessary  to 
enumerates  convictions,  judgments,  orders,  and  other  sum-  J^^f indlct" 
mary  proceedings   before  justices,    does   not  extend   to 
indictments,  and  therefore  that  to  remove  them  the  prose- 
cutor is  not  compelled  to  give  the  six  days'  notice,  (r) 

By  another  statute  of  the  same  reign,  (s)  "  no  certiorari 
shall  be  allowed  to  remove  any  judgment  or  order,  unless 
the  party  prosecuting  it,  before  the  allowance  thereof,  enter 
into  recognizance,  with  sufficient  sureties,  before  a  justice  Rf  cognizance 
of  the  county  or  place,  or  before  the  justices  at  sessions,  necewa™!"* 
where  such  judgment  or  order  shall  have  been  made  or 
granted,  or  before  a  justice  of  the  King's  Bench,  in  60/. 
with  condition  to  prosecute  the  same,  at  his  own  costs 
and  charges,  with  effect,  without  wilful  delay,  and  to  pay 
the  party,  in  whose  favour  the  judgment  or  order  was 
made,  within  a  month  after  the  same  shall  be  confirmed, 
his  full  costs,  to  be  taxed  according  to  the  course  of  the 
court.  And  if  he  shall  not  enter  into  such  recognizance, 
or  not  perform  the  conditions,  the  justices  may  proceed 
and  make  such  further  order  in  such  manner  as  if  no  cer- 
tiorari had  been  granted." 

It  has  been  determined,  on  the  construction  of  these 
words,  that  the  recognizance  entered  into  must  be  for  an 
entire  sum  of  50/.   and  that  the  party  and  his  sureties 


<y^pw^ytfyp*-^ff      »m^^^-^w«h    i     n**^M*^1 '  *■»  V     *^g^IM**  ^— ^^^^^^^^^- 


\ 


q)  The  King  v.  the  Justices  of  Glamorganshire,  5  T.  R.  279. 
r)  The  King  v.  Battams  and  others,  1  East,  R.  298. 
#)  6  Geo.  2.  c  19. 
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No  certiorari 
to  remove 
county  rites, 
except  under 
certain  condi- 
tions. 


Recapitulation. 


entering  into  recognizances  for  two  twenty-five  pounds  is 
bad.(0 

"  rJo  writ  of  certiorari,  to  remove  any  county  rates, 
(made  in  pursuance  of  the  statute)  or  any  orders  or  pro- 
ceedings of  the  general  or  quarter  sessions  touching  such 
rates,  shall  be  granted,  but  upon  a  motion  to  be  made  in 
the  first  week  of  the  next  term,  after  the  time  for  appeal- 
ing from  such  rates  and  orders  is  expired  ;  and,  upon  affi- 
davit, or  otherwise,  that  the  merits  of  the  question,  upon 
such  appeal  or  orders,  will,  by  such  removal,  come  pro- 
perly in  the  judgment  of  the  said  Court ;  and  no  such  writ 
of  certiorari  shall  be  allowed,  until  sufficient  security  be 
given  to  the  respective  treasurers  in  the  sum  of  100/.  to 
prosecute  such  writ  of  certiorari  with  effect,  and  to  pay 
the  costs  in  case  such  rates  or  orders  be  confirmed ;  nor 
shall  any  such  rates,  orders,  or  proceedings  be  quashed 
for  want  of  form  only ;  and  all  charges  attending  such 
removal  shall  be  defrayed  out  of  that  or  any  subsequent 
rate."(u) 

It  may  be  expedient,  at  the  conclusion  of  this  section, 
and  by  way  of  general  summary,  to  repeat  two  observa- 
tions ;  viz.  that  the  Court  of  King's  Bench  will  not  encou- 
rage vexatious  delay,  by  granting  a  certiorari  to  remove 
Proceedings,  where  it  appears  clearly  that  the  justices  have 
een  right  in  what  they  nave  done ;  and  also,  that  none 
but  judicial  acts  of  magistrates  are  removeable  by  it. 
But  these  are  only  general  rules,  to  which  there  are  a  few 
exceptions ; — the  principal  of  which  are,  where  the  crown 
is  a  party,  and  requires  the  issuing  of  the  writ ;  where  an 
order  of  justices  being  defective,  it  becomes  necessary  to 
remove  it,  to  give  them  an  opportunity  of  reviewing  the 
case,  in  order  to  make  a  valid  one  ;  and  lastly,  where  an 
order  having  been  made  in  favour  of  a  party,  to  enforce 
the  execution  of  it  he  is  obliged  to  resort  to  this  remedy. 
In  all  these  cases  the  restrictions  of  six  months  for  the  ap- 
plication, as  well  as  the  notice  to  the  justices,  are  dispensed 
with. 

The  notice  generally  necessary  to  be  delivered  to  the 
justice  or  justices,  or  other  persons,  should  be  in  some 
such  form  as  the  following. 

Form  of  notice.       To  A.  B.  esq.  one  of  his  Majesty's  justices  of  the  peace,  in  and  for 
the  —  (or  as  the  case  may  be.) 

Whereas  you  did  on  the  —  day  of—  in  the  year  of  our  Lord 
—  take  the  examinations  of  —  and  —  and  upon  such  exami- 


Exce  prions. 


(0  The  King  v.  Dunn,  8T.R,  217.  («)  12  Geo.  2.  c.  29. 
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nations  as  aforesaid  (or  as  the  case  may  he)  did  issue  your  order,  or 
did  convict,  &c.  (or  as  the  case  may  be).  And  whereas  it  appears 
that  (here  state  the  objections  to  the  order,  conviction,  or  other  proceed- 
ing)) and  moreover  that  the  said  (order,  conviction,  or  other  proceeding) 

was  irregular  and  illegal,  wherefore  the  said being  resolved  to 

seek  a  remedy  for  the  injury  which  he  (or  they)  has  (or  have) 
received  and  sustained  by  means  of  the  said  (order  or  conviction,  or 

other  proceeding),  I  do  hereby,  on  behalf  of  tne  said according 

to  the  form  of  the  statute  in  that  case  made  and  provided,  give  you 
notice  that  his  Majesty's  Court  of  King's  Bench  will,  in  six  days 
from  the  time  of  your  being  served  with  this  notice,  or  as  soon  after 
as  counsel  can  be  heard,  be  moved  on  the  behalf  of  the  said  — — 
for  a  writ  of  certiorari  to  issue  out  of  the  said  court,  and  to  be 
directed  to  (the  proper  officer  of  the  quarter  session  of  the  peace,  if  it  be 
a  record  of  session,  or  otherwise,  to  the  justice  in  whose  possession  it 
ought  to  be(v)  for  the  removal  of  (the  removal  of  the  record  of,  S$c.  as 
the  case  may  be)  into  his  Majesty's  said  Court  of  King's  Bench. 
Dated,  &c. 

P.  Q.  Attorney  for  the  said  — — — 


Form  of  Writs  of  Certiorari, 

George  the  Fourth,  by  the  grace  of  God  of  the  United  Kingdom  of  Writ  of  ccrtfo- 
Great  Britain  and  Ireland,  King,  defender  of  the  faith,  to  C.  D.  and  rari  to  two 
E.  F.  esquires,  two  of  our  justices  assigned  to  keep  our  peace  in  and  committing 

for  our  county  of and  also  to  hear  and  determine  divers  felonies,  justices  to  cer- 

trespnsses,    and   other  misdemeanors    committed   within  our   said  tlfy  information 
county,  and  to  every  of  them,  greeting.  examination, 

We  being  willing  for  certain  reasons  that  all  and  singular  infor-  *"     ^Jh?ch0n* 
mations,  examinations,  and  depositions,  taken  by  and  remaining  with  pfj^ner  wa8 
you,  or  either  of  you,  in  a  certain  case  of  felony,  or  suspicion  of  committed, 
felony,  charged  against  A.  B.  and  for  which  you,  or  one  of  you,  have 

committed  the  said  A.  B.  to  the  prison  of as  it  is  said,  be  sent 

by  you  before  us,  do  command  you,  and  every  of  you,  that  you,  or 
one  of  you,  do  send  us,  immediately  after  the  receipt  of  this  our  writ, 
all  and  singular  the  said  informations,  examinations,  and  depositions, 
with  all  things  touching  the  same,  as  fully  and  perfectly  as  they  have 
been  taken  before  you,  and  now  remaining  in  your  custody,  by  what- 
soever name  the  said  A.  B.  is  called  in  the  same,  together  with  this 
writ,  that  we  may  further  cause  to  be  done  therein  what  of  right  and 
according  to  the  law  and  custom  of  England  we  shall  see  fit  to  be 

done.     At  Westminster,   the  day  of in  the  —  —  year  of 

our  reign. 

By  the  Court,  (or,  as  the  case  may  be). 

Witness,  Charles  Lord  Tenterden. 


George  the  Fourth,  by  the  grace  of  God,  of  Great  Britain,  France,  Writ  of  certio- 
and  Ireland,  King,  defender  of  the  faith,  and  so  forth.  To  the  rari  to  remove 
keepers  of  our  peace,  and  to  our  justices  assigned  to  hear  and  deter-  an  indictment 
mine  divers  felonies,  trespasses,  and  other  misdemeanors  committed  from  the  quart* 

within  our  county  of and  to  every  of  them,  greeting.    We  being  8e,8'on8  wtoth. 

willing,  for  certain  reasons,  that  all  and  singular  indictments  of  what-  £°ult      h  vL* 
soever  trespasses,  contempts,  and  assaults;  whereof  G.A.  andM.  O.    *nc  • an 
gentlemen,  are  indicted  before  you  (as  it  is  said),  be  determined 

(v)  The  King  v.  the  Inhabitants  of  Great  Marlow,  2  East,  R.  244. 
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before  us,  and  not  elsewhere,  to  command  yon  ami  every  of  y*tf *  ffeat 
you  or  one  of  you  do  send  under  your  seato  ot  the  seal  of  one  of  yea 
before  us,  on  the  morrow  of  All  Souls,  wheresoever  we  shall  then  be 
in  England,  all  and  singular  the  said  indictments,  with  all  things 
touching  the  same,  by  whatsoever  name  the  said  O.  A.  and  M  O. 
are  therein  called,  together  with  this  our  writ,  that  we  may  farther 
cause  to  be  done  thereon  what  of  right,  and  according  to  the  law  and 
custom  of  England,  we  shall  see  fit  to  be  done.     Witness,  Charles 

Lord  T.  at  Westminster,  the  nineteenth  day  of  June,  in  the     ■■ 

year  of  our  reign. 

By  the  Court 

The  return.  Especial  care  should  be  taken  that  the  proceedings  to  be 

removed  are  correctly  described  in  the  writ ;  for  if  there  be 
any  variance  between  the  certiorari,  and  the  record  to  be 
removed,  the  justices  are  not  obliged  to  remove  such 
record,  (w)  As,  ex.  gr.,  if  the  writ  be  for  the  removal  of 
indictment  only,  it  will  not  be  sufficient  to  remove  the 
whole  record  after  conviction ;  or  if  it  be  directed  to  the 
justices  of  a  county,  where  in  fact  they  are  only  the  justices 
of  a  division,  or  liberty,  or  other  portion  of  a  county,  or  of 
a  city  or  borough  within  that  county ;  or  if  any  other  ma- 
terially erroneous  description  of  person,  or  place,  or  pre- 
vious proceeding  occur  in  it.  (x)  Some  things,  however, 
are  considered  immaterial,  and,  in  these,  trifling  errors  will 
not  vitiate,  as  ex.  gr.f  in  the  mis-spelling  of  a  sur-name,  or 
in  giving  the  name  of  a  person  without  any  addition,  (y)  But 
a  wrong  christian  name,  or  a  gross  error  in  the  addition  of 
rank  or  title,  will  be  fatal.  (2) 

The  writ,  when  it  is  issued  to  remove  any  recognizance, 
or  when  the  defendant  is  in  custody,  is  signed  by  a  judge 
of  the  court  from  which  it  issues  ;  but  in  other  cases,  only 
thefiat  for  its  issuing  is  so  signed,  (a) 

Tlie  record  itself,  or  the  tenor  or  it,  according  to  the 
directions  of  the  writ  on  the  circumstances  of  the  case,  must 
be  returned ;  and  that  without  any  extraneous  matter,  or 
explanation,  (b) 

On  non-compliance,  a  rule  issues  for  the  return,  and, 
on  disobedience,  an  attachment ;  (c)  but  the  writ  is  of  no 
effect  unless  delivered  before  the  time  for  its  return  has 
expired,  (d) 

And  the  return  must  always  be  on  parchment,  for  a  re- 
turn on  paper  has  been  held  to  be  irregular,  (e) 


* 


(w)  Dalt,  J.  C.  159  ;  Burr.  S.  C.  112. 

(*)  Hawk.  b.  2.  c.  27;  1  Salk.  145, 264. 

(y)  Hawk.  b.  2.  c.  27;  Cro.  Eliz.  172. 

(z)  1  Stra.  116.  (a)  Hawk.  b.  2.  c  27. 

(b)  2  Salk.  492.  (c)  The  King  v.  Battams,  1  East,  R.  298. 

(d)  The  King  v.  Rhodes,  Keb.  944 ;  Hawk.  b.  2.  c.  2T.  s.  59. 

(e)  The  King  v.  SlowBarden,  Cas.  Temp.  Hardw.  173. 
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The  writ  if  directed  to  the  session,  is  usually  returned 
by  the  chairman  of  the  day  ;  if  to  individual  magistrates, 
by  those  to  whom  it  is  directed.  It  should  be  under  the 
seal  of  an  inferior  court,  if  to  any  such  directed ;  but  if  to 
any  court  not  having  a  common  seal,  under  the  seal  of  the 
person  making  the  return.  (J%) 

A  recognizance  taken  by  a  justice  of  peace  ought  to 
be  certified  by  such  justice  only,  till  it  be  made  a  record  of 
sessions  ;  after  which  it  shall  be  certified  in  the  same 
manner  as  the  other  records  of  session,  (g) 

And  upon  a  certiorari  to  remove  a  conviction  by  a  justice 
of  the  peace,  a  return  that  the  record  is  returned  to  ses- 
sions, and  that  a  copy  is  annexed  to  the  writ,  is  sufficient, 
because  justices  ought,  in  all  cases,  to  return  convictions 
to  sessions.  (A) 

The  return  to  a  certiorari,  for  the  removal  of  an  indict- 
ment, ought  to  have  the  clause,  "  and  also  to  hear  and  de- 
termine divers  felonies"  &c.  in  the  description  of  the  justices 
who  make  the  return,  whenever  such  clause  is  necessary  in 
the  caption  of  the  indictment ,  as  for  riots,  forcible  entries, 
and  the  like,  (i) 

The  writ  of  certiorari,  as  has  been  observed,  issues  from  Practice. 
the  crown-office,  and  enough  has  been  introduced  respect- 
ing its  form,  so  far  at  least  as  is  necessary  to  be  inserted 
here.  The  attorney  for  the  party  applying  for  it,  or  re- 
ceiving it,  if  it  be  directed  to  a  session  respecting  an  order, 
carries  it,  together  with  the  recognizance  to  prosecute,  to 
the  clerk  of  the  peace,  who  draws  up,  on  parchment,  a 
record  of  the  order,  in  conformity  to  the  entries  made  in  the 
session's  book.  If  the  subject  matter  be  a  poor  rate,  as 
the  rate  itself  cannot  be  removed,  the  entry  of  appeal 
must  include  the  title  of  the  rate,  and  the  allowance  by  the 
justices. 

The  return  to  a  certiorari  for  removing  an  indictment,  Form  of  return 
may  be  made  in  the  following  manner,  on  a  distinct  piece from  a  8ession« 
of  parchment, 

First,  on  the  back  of  the  writ,  write  the  following 
words  : 

"  The  execution  of  this  writ  appears  in  a  certain 
schedule  hereunto  annexed. w 

—   /     Be  it  remembered,  that  at  the  General  Quarter  Session 

to  wit.  \  of  the  peace  of  our  Sovereign  Lord  the  King,  held  at 

in  and  for  the  said  county  of on  Wednesday  in  the  first  week 

after  the  close  of  Easter,  that  is  to  say,  the day  of in  the 

(/)  Hawk.  b.  2.  c.  27.  s.  65 ;  Cald.  297. 

(g)  Cro.  Jac.  669.  (h)  The  King  v.  Eaton,  2  T.  R.  285. 

(/)    Hawk.  b.  2.  c.  27. 
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Return  of  order 
of  testkins  con- 
fi lining  cooric- 
tion. 


Adjournment. 


Confirmed. 

Award  of  costs 
where  the 


sions  are  re- 
quired by  the 
statute  to  award 
costs  on  appeal. 


year  of  the  reign  of  our  Sovereign  Lord  George  the  Third,  King 
of  the  United  Kingdom  of  Great  Britain,  &c.  before  A.  B.,  C.  D., 
£.  F.  and  others  their  fellows,  justices  of  our  said  Lord  the  King, 
assigned  to  keep  the  peace  of  our  said  Lord  the  King,  within  the  said 
county  of and  also  to  hear  and  determine  direr*  felonies,  tres- 
passes, and  other  misdemeanors,  in  the  said  county  committed,  upon 
the  oath  of  W.  J.,  B.  J.  &c.  (here  insert  the  nanus  of  the  jurors  hy 
whom  the  bill  was  found)  good  and  lawful  men  of  the  county  aforesaid, 
then  and  there  sworn,  and  charged  to  enquire  for  our  said  Lord  the 
King,  and  the  body  of  the  said  county,  it  is  presented  in  manner 
and  form,  as  appears  in  a  certain  indictment  annexed  to  this 
schedule. 

P.  Q.  Clerk  of  the  Peace  for  the  said  county. 

This  introduction  is  called  the  caption  of  indictment; 
it  is  not  put  on  the  files  of  the  Court  of  Quarter  Session, 
and  is  annexed  only  on  removal. 

To  this  schedule  is  annexed  the  record  of  the  indictment, 
and  both  are  remitted  together. 

The  return  to  a  certiorari  for  removing  a  judgment  on  a 
conviction  may  be  as  follows  : 

At  the  General  Quarter  Sessions  of  the  peace  of  our  Lord  the 

King,  held  at  —  in  and  for  the  said  county,  on in  the  first 

week  after  the  close  of  Easter,  to  wit,  on  the day  of in  the 

year  of  our  Lord and  in  the year  of  the  reign  of  our 

Sovereign  Lord  George  the  Third,  before  M.N.,  O.  P.  &c  justices 
of  our  said  Lord  the  King,  assigned  to  keep  the  peace  of  our  said 

Lord  the  King  in  and  for  the  county  of and  also  to  hear  and 

determine  divers  felonies,  trespasses,  and  other  misdemeanors  com- 
mitted within  the  said  county. 

Whereas  by  a  conviction  or  judgment,  bearing  date  the  ■         day 

of in  the  year under  the  hands  and  seals  of,  &c  thereby 

setting  forth,  &c.  (set  out  the  whole  of  the  conviction  in  the  third 
person,  and  in  the  past  tense).  And  whereas  he  the  said  C.  D.  (the 
person  convicted)  did  appeal  against  the  said  conviction  or  judgment, 
to  the  then  next  and  now  last  Court  of  General  Quarter  Sessions  of 
the  peace,  held  at  —  in  and  for  the  said  county  of  —  on  Tues- 
day, the day  of  January,  in  the  year,  &c.  when  the  said  appeal 

was  ordered  to  be  continued  to  this  present  sessions,  and  of  wnich 
said  order  of  continuance  the  said  A.  B.  (the  prosecutor)  had  ten 
days'  notiee  previous  to  this  present  sessions.  Now,  upon  hearing 
the  said  appeal,  and  what  hath  been  alledged  and  proved  on  each 
party's  behalf,  and  full  debate  and  consideration  had  in  the  premises, 
it  is  ordered  by  this  Court,  that  the  first  mentioned  conviction  or 
judgment  shall  be  and  is  hereby  confirmed  and  made  absolute.  And 
it  is  further  ordered  by  this  Court,  that  the  said  C.  D.  upon  sight  of 
this  order,  or  a  copy  thereof  left  with  him,  pay  to  the  said  A.  B.  the 

sum  of /.  towards  the  costs  and  charges  in  the  law  by  him  the 

said  C  D.  reasonably  expended  in  and  about  the  defence  of  the 
said  appeal,  (j) 

By  the  Court. 

( ;)  The  whole  of  the  conviction  as  returned  by  the  magistrate 
is  directed  to  be  here  set  out,  but  it  has  been  held  sufficient  to  set 
out  the  substance. 
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Form  of  a  return  from  a  single  justice. 

County  of  (     I,  A.  B.  one  of  the  keepers  of  the  peace  and 

to  wit  \  justices  of  our  Lord  the  King  assigned  to  keep  the 
peace  within  the  said  — —  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  misdemeanors  in  the  same  committed,  by 
virtue  of  this  writ  to  me  delivered,  do  under  my  seal  return  into  his 

Majesty  in  his  Court  of  King's  Bench,  the of  which  mention  is 

made  in  the  same  writ,  together  with  all  matters  touching  the  same. 
In  witness  whereof,  I  the  said  A.  B.  have  to  these  presents  set  my 
seal. 

Given  at in  the  said  county,  the  —  day  of in  the  — 

year  of  the  reign  of — 

Where  no  particular  form  is  directed  by  statute,  it 
may  reasonably  be  supposed  some  little  difference  of  prac- 
tice may  prevail ;  but  the  substance  of  all  returns  to  these 
writs  may  be  collected  from  the  foregoing. 

Whatever  form,  however,  the  return  assume,  if  from  the  Return  to  lie 
session,  the  orders  having  been  annexed  to  the  writ,  the  forward<^ to  n,e 
clerk  of  the  peace  remits  them  to  the  agent  of  the  party  crown  °  ce* 
applying,  to  be  delivered  by  him  into  the  crown  office. 

With  the  ulterior  proceedings,  in  the  court  above,  we  interior  pro- 
can  have  little  concern  here.  It  will  be  sufficient,  by  way  ceet,illgs« 
of  general  information,  to  notice,  that,  after  the  return  has 
been  thus  made,  the  first  proceeding  is  a  motion  to  file  the 
order,  after  which  the  regular  course  is  pursued  till  the 
subject  is  argued  by  counsel.  If,  upon  such  argument,  there 
appear  any  thing  defective  in  the  return,  the  Court  will 
make  a  rule  that  the  case  shall  be  sent  back  again,  either 
generally  to  be  re-stated,  or  for  additional  information 
on  any  particular  point  of  it.  This  rule,  together  with  the 
original  record,  is  re-delivered  to  the  clerk  of  the  peace, 
for  enquiry  at  the  next  session,  if  belonging  to  the  sessions 
of  the  peace ;  and  the  matter,  if  it  relate  to  doubtfulfacls, 
must  be  enquired  into  de  novo,  as  if  nothing  had  passed  on 
it  before ;  (A)  but  otherwise,  if  it  arise  from  some  mere 
informality  to  be  corrected  by  the  justices.  (/) 

§  4.   OF   COSTS. 

Any  attempt  to  compress  within  the  compass  of  a  Costs. 
section,  in  a  compendium  of  this  description,  a  general 
dissertation  on  the  subject  of  costs,  would  be  useless  ;  and  a 
particular  enumeration  of  instances  respecting  the  allow- 
ance of  them  by  statute,  or  otherwise,  under  all  their 
different  aspects,  would  be  worse  than  useless ;  it  would 
mislead,  because  it  could  not  be  sufficiently  comprehen- 
sive for  universal  application. 

(k)  2  Bott.  736,743.  (/)  Burr.  S.  C.  682. 
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042  costs. 

Gtneni  mies  A  few  general  rules,  and  those  too  with  reference  to  cases 

respecting  costs.  0f  fae  most  ordinary  occurrences  before  justices,  are  all 
that  can  be  practicable  in  this  portion  of  the  volume. 

1st.  Of  costs  on  the  removal  of  proceedings  by  writ 
of  certiorari. 

2dly.   Of  costs  on  criminal  prosecutions. 

3dly.   Of  costs  on  appeals  against  poor-rates* 

4thly.  Of  costs  on  appeals  against  orders  of  removal. 

5thly.  Of  costs  of  cure  and  maintenance ;  to  be  endorsed 
upon  a  suspension  of  an  order  of  removal* 

6thly.  Of  costs  upon  appeals  against  overseers'  accounts. 

These  are  all  the  instances  relative  to  costs,  as  an  exclu- 
sive subject  of  consideration,  upon  which  it  has  been  found 
convenient  to  enter  in  this  place.  Others  occur  incident- 
ally, in  treating  of  the  different  matters  which  give  occa» 
sion  to  them ;  and  the  remainder  (which  are  not  of  ordi- 
nary occurrence)  must  be  sought  in  the  respective  statutes 
which  create,  or  declare,  offences,  regulate  the  modes  of 
prosecution,  and  direct  the  consequences. 

1st.  Of  costs  on  certiorari. — The  first  statute  on  the  sub- 
ject immediately  under  review,  as  has  been  already  ob- 
served, is  21  Jac.  1.  c.  8.  which  is  {inter  alia)  "  to  prevent 
abuses  in  procuring,  writs  of  certiorari  for  removing 
indictments  found  before  justices  of  the  peace  in  their 
general  sessions.'* 

The  statute  enacts,  that  certioraries  shall  not  be  thence' 
forth  allowed,  to  remove  indictments  for  assaults  from 
sessions  of  the  peace,  unless  the  party  indicted  shall 
become  bound  to  the  prosecutor  by  recognizance  with 
sureties  to  pay  such  prosecutor,  within  one  month  after  the 
conviction  of  the  party  indicted,  such  reasonable  costs  as 
the  said  justices  in  the  said  sessions  of  the  peace  shall 
assess  ana  allow. 

The  statute  5  and  6  W.  and  M .  c.  II.  (amended  and 
continued  by  8  and  9  W.  3.  c.  33.)  enacts,  that  the  recog- 
nizance shall  have  the  name  of  the  prosecutor  inserted 
onit,  (m)  and  by  s.  3.  it  is  enacted,  that  if  the  defendant 
prosecuting  the  writ  of  certiorari  be  convicted  of  the 
offence  for  which  he  was  indicted,  (»)  then  the  Court  of 


(m)  To  entitle  the  prosecutor  to  costs,  it  is  enough  to  prove  that 
he  Was  such,  by  affidavit,  without  his  name  being1  endorsed ;  the 
King  v.  Smith,  1  Burr.  R.  54.  But  h  does  not  follow  that  the  per- 
son, whose  name  is  endorsed,  is  the  prosecutor,  for  it  may  be  only 
that  of  a  witness.  It  is  to  be  determined  by  evidence  who  is  the 
prosecutor ;  the  King  v.  Commerell,4  M.  and  S.  SOS. 

(»)  Meaning  an  effectual  conviction,  for  no  costs  can  be  taxed  if 
the  judgment  be  arrested ;  the  King  v.  Turner,  15  East,  R.  570. 
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King's  Bench  shall  give  reasonable  costs  to  the  prosecutor, 
if  he  be  the  party  grieved  or  injured,  or  be  a  justice  of  the 
peace,  mayor,  bailiff,  constable,  headborougn,  tythingman, 
churchwarden,  or  overseer  of  the  poor,  or  any  other  civil 
officer,  who  shall  prosecute  on  account  of  &ny  fact  com- 
mitted or  done,  that  concerned  him  as  officer,  to  be  taxed 
according  to  the  course  of  the  said  court,  who  shall  for  the 
recovery  thereof,  within  ten  days  after  demand  and  refusal 
of  payment,  on  oath,  have  attachment  awarded,  and  the 
recognizance  not  to  be  discharged  till  the  costs  are  paid. 

On  these  words  it  has  been  determined, 

1st.  That  to  satisfy  the  description  of  "  a  party  grieved" 
there  must  be  some  actual  injury  sustained,  (o) 

2dly.  That  "  as  officer'9  means  in  the  actual  execution 
of  the  duty  of  an  office,  and  that  the  party  must  be  a  pro- 
secutor bona  fide  ex  officio,  (p)  and  not  a  mere  voluntary 
prosecutor,  though  in  office,  (q) 

By  the  5  Geo.  2.  c.  19.  s.  5.  it  is  enacted,  that  u  the  P*™on  entitled 
recognizance  shall  be  certified  to  the  King's  Bench,  and  *^0SfI*  ™nment 
there  filed  with  the  certiorari,  and  order  or  judgment 
removed  thereby ;  and  if  the  said  order  or  judgment  shall 
be  confirmed  by  the  Court,  the  persons  entitled  to  such 
costs,  for  the  recovery  thereof,  within  ten  days  aftet 
demand  made  of  the  person  who  ought  to  pay  the  said 
costs,  upon  oath  made  of  such  demand  and  refusal,  shall 
have  an  attachment  for  such  contempt,  and  the  recogni- 
zance so  given  upon  the  allowance  of  such  certiorari  shall 
not  be  discharged  until  the  costs  shall  be  paid,  and  the 
order,  so  confirmed,  complied  with  and  obeyed. 

2.  Of  costs  on  criminal  prosecutions. — In  former  times  it  Costson  criminal 
was  a  subject  of  frequent  complaint  by  judges  that  they  had  Prosecut,on^ 
no  power  to  order  a  remuneration  to  the  prosecutor  and  wit- 
nesses in  cases  of  serious  crime,  (r)  Several  statutes  were 
from  time  to  time  passed  to  give  such  power  in  proper 
cases  of  felony,  whether  the  party  accused  was  convicted 
or  acquitted ;  and,  by  a  recent  statute,  that  power  has 
been  extended  to  a  large  class  of  misdemeanors.  This 
statute,  7  Geo.  4.  c.  64.  now  contains  almost  the  entire 
law  on  this  subject  of  costs  in  criminal  prosecutions,  when 
payable  out  of  public  funds ;  having,  with  one  or  two 
exceptions,  superseded  all  previous  provisions. 

The  22d  section  of  this  statute  relates  to  costs  in  cases  Costs  in  cases  of 

. felony. 

(o)  The  King  v.  Ingleton,  1  Wils.  R.  139. 

(»)  The  King  v.  Williams,  1   T.  R.  32;  the  King  v.  Dewsnapp, 
16  East,  R.  194 ;  the  King  v.  Shuttleworth,  5  T.  R.  33. 
(q\  The  King  v.  Sharpless,  2  T.  R.  47. 
(r)  2  Hale,  282;  Hawk.  b.  2.  c.  46.  s.  173. 
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of  tWlooT.  It  enacts*  "  That  the  Govt,  before  which  any 
person  ahaH  be  prosecuted  or  tried  for  any  felony,  is 
hereby  authorized  and  empowered,  at  the  request  of  the 

prosecutor,  or  of  any  other  person  who  shall  appear  on 
recognizance  or  subpceua  to  prosecute  or  give  evidence 
against  any  person  accused  of  any  felony,  to  order  pay- 
neat  unto  the  prosecutor  of  the  costs  and  expences 
which  such  prosecutor  shall  incur  in  pre/erring  the  indict- 
ment, and  also  payment  to  the  prosecutor  and  witnesses 
for  the  prosecution,  of  such  sums  of  money  as  to  the 
Coart  shall  seem  reasonable  and  sufficient  to  reimburse 
such  prosecutor  and  witnesses  for  the  expenses  they  shall 
severally  have  incurred  in  attending  before  the  examining 
magistiate  or  magistrates  and  the  grand  jury,  and  in 
otherwise  carrying  on  such  prosecution;  and  also  to 
compensate  them  for  their  trouble  and  loss  of  time 
therein.  And  although  no  bill  of  indictment  shall  be  pre- 
ferred, it  shall  still  be  lawful  for  the  Court,  where  any 
person  shall,  in  the  opinion  of  the  Court,  boaajide  have 
attended  the  Court  in  obedience  to  any  recognizance  or 
subpoena,  to  order  payment  unto  such  person  of  such  sum  of 
money  as  to  the  Court  shall  seem  reasonable  and  sufficient 
to  re-imburse  such  person  for  the  expences  which  he  or 
she  shall  have  bona  Jide  incurred,  by  reason  of  attending 
before  the  examining  magistrate  or  magistrates  by  reason 
of  such  recognizance  or  subpoena :  and  also  to  compen- 
sate such  person  for  trouble  and  loss  of  time,  and  the 
amount  of  attending  before  the  examining  magistrate  or 
magistrates. 

And  the  compensation  for  trouble  and  loss  of  time 
therein  shall  be  ascertained  by  the  certificate  of  such 
magistrate  or  magistrates,  granted  before  the  trial  or 
attendance  in  court,  if  such  magistrate  or  magistrates 
shall  think  fit  to  grant  the  same ;  and  the  amount  of  all 
the  other  expences  and  compensations  shall  be  ascertained 
by  the  proper  officer  of  the  court,  subject  nevertheless  to 
the  regulations  to  be  established  in  the  manner  thereinafter 
mentioned." 

It  will  be  observed  that  this  statute  makes  no  provision 
for  allowing  the  expenses  of  apprehending  offenders, 
which  the  Court  had  power  to  grant  by  the  statute  58 
Geo.  3.  c.  70 ;  but  which  now  cannot  be  granted.  And 
though  this  omission  is  in  part  supplied  as  to  prosecutions 
in  superior  courts,  by  s.  28.  of  7  Geo.  4.  c  64.  which 
enables  such  courts  to  grant  rewards  to  parties  active  in 
such  apprehension,  this  provision  does  not  extend  to  the 
Court  of  Quarter  Sessions. 
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The  23d  section  of  7   Geo.  4.  c.  64   empowering  the  Costs  in  prose- 
Court  to  grant  the  costs  of  the  prosecutor  and  witnesses  cations  of  misde- 
in  certain  cases   of  misdemeanor,   is  wholly  new.      it"*"""*, 
enacts,  "  That  where  any  prosecutor  or  other  person  shall 
appear  before  any  Court  on  recognizance  or  subpoena,  to 
prosecute  or  give  evidence  against  any  person  indicted  of 
any  assault  with  intent  to  commit  felony  ;  of  any  attempt 
to  commit  felony ;  of  any  riot ;  of  any  misdemeanor  for 
receiving  any  stolen  property,  knowing  the  same  to  have 
been  stolen ;  of  any  assault  upon  a  peace  officer  in  the 
execution  of  his  duty,  or  upon  any  person  acting  in  aid  of 
such  officer ;  of  any  neglect  or  breach  of  duty  as  a  peace 
officer;    of  any   assault   committed  in  pursuance  of  any 
conspiracy  to  raise  the  rate  of  wages ;  of  knowingly  and 
designedly  obtaining  any  property  by  false  pretences ;  of 
wilful  and  indecent  exposure  of  tne  person;  of  wilful  and 
corrupt  perjury,  or  of  subornation  of  perjury;  every  such 
Court  is  hereby  authorized  and  empowered  to  order  pay- 
ment of  the  costs  and  expences  of  the  prosecutor  and 
witnesses  for  the  prosecution,  together  with  a  compensa- 
tion for  their  trouble  and  loss  of  time,  in  the  same  man- 
ner as  Courts  are  hereinbefore  authorized  and  empowered 
to   order  the  same   in  cases  of  felony ;  and  although  no 
bill  of  indictment  be  preferred,  it  shall  still  be  lawful  for 
the  Court,  where  any  person  shall  have  bona  fide  attended 
the  Court  in  obedience  to  any  recognizance,  to  order  pay- 
ment of  the  expences   of  such   person,  together  with  a 
compensation  for  his  or  her  trouble  and  loss  of  time,  in  the 
same  manner  as  in  cases  of  felony,  provided  that  in  cases 
of  misdemeanor,  the  power  of  ordering  the  payment  of 
expenses   and   compensation    shall    not    extend   to  the 
attendance  before  the  examining  magistrate." 

The  manner  in  which  orders  granted  by  the  Court  under  Mode  of  pro- 
these  provisions  are  to  be  made  out  is  regulated  by  section  curing  the  order. 
24  of  the  same  statute,  which  enacts,  "  That  every  order 
for  payment  to  any  prosecutor,  or  other  person  as  afore- 
said, shall  be  forthwith  made  out  and  delivered  by  the 
proper  officer  of  the  court  unto  such  prosecutor  or  other 
person,  upon  being  paid  for  the  same  the  sum  of  one 
shilling  for  the  prosecutor,  and  sixpence  for  each  other 
person,  and  no  more,  and  except  in  the  cases  hereinafter 
provided  for,  shall  be  made  upon  the  treasurer  of  the 
county,  riding,  or  division  in  which  the  offence  shall 
have  been  committed,  or  shall  be  supposed  to  have  been 
committed,  who  is  hereby  authorised  and  required  upon 
sight  of  every  such  order,  forthwith  to  pay  to  the  person 
named  therein,  or  to  any  one  duly  authorized  to  receive 
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the  same  on  bis  or  her  behalf,  the  money  in  Bach  order 

mentioned,  and  shall  be  allowed  the  same  in  his  accounts." 

Co**,  wberethe     Where  offences  are  committed  in  jurisdictions  which 


°*1ri  .w**COM"  do  not  contribute  to  the  county  rate,  they  are,  by  section 
limLd  jorLfc-  26.  made  payable  either  out  of  the  local  fund  applicable 
tkn.  to  the  purposes  of  the  county  rate ;  or,  if  there  be  no 

such  fund,  out  of  the  poor  rates.     In  the  former  case,  the 
order  is  to  be  directed  to  the  treasurer  of  the  fond ;  in  the 
latter,  to  the  parish  officers. 
Regulation  of         For  the  regulation  of  the  rate  of  allowance,  it  is  enacted 
the  me*  uf        j,y  section  26,  "  That  it  shall  be  lawful  for  the  justices  of 
the  peace  of  any  county,  riding,  or  division,  or  of  any 
liberty,  franchise,  city,  town,  or  place,  chargeable  with 
costs  and   ex  peaces  under  the  provisions  aforesaid,  in 
quarter  sessions  assembled,  to  establish  and,  from  time  to 
time,  to  alter  such  regulations,  as  to  the  rate  of  any  costs 
and  expences  thereafter  to  be  allowed  by  virtue  of  this  act, 
as  to  them  shall  seem  just  and  reasonable;  which  regula- 
tions having  received  the  approbation  and  signature  of 
one  justice  of  gaol  delivery,  or  of  great  sessions  for  the 
county   wherein   any  such   regulations   shall  have  been 
established,  shall  be  binding  on  all  persons  whatsoever." 
Cottein  prow-        In  prosecutions  for  the  non- repair  of  highways,  there  is 
•edition* for  ™*  a  singular  exception  to  the  general  rule,  that  costs  cannot 
rejMun«H5  h.$h-   be  awarded  t(>  a  defendant  on  acquittal.     By  13  Geo.  3. 

c.  78.  8.4.  it  is  enacted,  "  That  it  shall  and  may  be  lawful 
for  the  Court  before  whom  an  indictment  or  presentment 
shall  be  tried  for  not  repairing  highways,  to  award  costs 
to  the  prosecutor,  to  be  paid  by  the  person  or  persons  so 
indicted  or  presented,   if  it  shall  be  made  appear  to  the 
said  Court  that  the  defence  made  to  such  indictment  or 
presentment  was  frivolous ;  or  to  award  costs  to  the  per- 
son indicted  or  presented,  to  be  paid  by  the  prosecutor,  if  it 
shall  appear  to  the  Court  that  such  prosecution  was  vexa- 
tious."   In  the  construction  of  this  act,  it  has  been  holden, 
that  the  granting  or  refusal  of  the  certificate  is  wholly  in 
the  discretion  of  the  Court  or  judge  before  whom  the  indict- 
ment or  presentment  was  tried ;  and  that,  on  a  removal  by 
certiorari,  the  Court  above  cannot  interfere  to  supply  what 
has  been  omitted,  (t)     But  it  is  not  necessary  that  the 
certificate  should  award  costs  in   express  terms;  it  is 
sufficient  if  it  be  stated  on  the  back  of  the  record  that  the 
defence  was  frivolous  or  the  prosecution  vexatious,  (u) 
Costs  io  prose-       Costs  in  the  prosecution  of  nuisances,  "  arising  from 

cution  of  -  — ■ 

(/)   The  King  v.  the  Inhabitants  of  Chatterton,  5  T.  R.272. 
(u)  The  King  v,  the  Inhabitants  of  Clifton,  6  T.  R.  344. 
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the  improper  construction,  as  well  as  from  the  negligent  nuisances  in 
use  of  furnaces  employed  in  the  working  of  engines  by  working  steam 
steam,"  have  also  been  the  subject  of  particular  provision.  ens,nes* 
By  1  and  2  Geo.  4.  c.  41.  reciting  the  evil,  and  that  the 
expence  of  prosecution  has  deterred  parties  from  seeking 
the  remedy  given  by  law,  enacts,  "  That  it  shall  and  may 
be  lawful  for  the  Court  by  which  judgment  ought  to  be 
pronounced  in  case  of  conviction  on  any  such  indictment, 
to  award  such  costs  as  shall  be  deemed  proper  and  rea- 
sonable to  the  prosecutor  or  prosecutors,  to  be  paid  by 
the  party  or  parties  convicted,  such  award  to  be  made 
either  before  or  at  the  time  of  passing  final  judgment, 
as  to  the  Court  may  seem  fit."  But  by  the  third  section 
it  is  provided,  that  this  provision  shall  not  extend  "  to 
the  owners  or  proprietors,  or  occupiers  of  any  furnaces  of 
steam-engines  erected  solely  for  the  purpose  of  working 
mines  of  different  descriptions,  or  employed  solely  in  the 
smelting  of  ores  and  minerals,  or  in  the  manufacturing  of 
the  produce  of  such  ores  or  minerals  on  or  immediately 
adjoining  the  premises  where  they  are  raised." 

The  statutes  giving  costs  to  parish  officers  and  consta-  Prosecution  of 
bles  prosecuting  the  keepers  of  disorderly  houses  on  the  disorderly  bouses 
requisition  of  the  inhabitants,   are  not  repealed  by  the  by  officers* 
recent  act,  but  still  remain  governed  by  5o  Geo.  3.  c.  3. 
s.  7.  under  which,  therefore,   such  prosecutors   are  still 
entitled  to  costs. 

3.  Of  costs  in  appeals  against  poor  rates. — It  is  enacted,  costs  on  apnea 
by  17  Geo.  2.  c.  38.  "  that,  on  appeals  against  poor  rates,  against  a  poor 
the  Court  may  award  reasonable  costs  to  either  party." rdtc# 

But  the  appeal  must  be  actually  entered  and  determined, 
to  authorize  them  to  give  costs,  for  that  is  made  a  condi- 
tion precedent  by  the  statute.  Thus  where  a  party  gave 
notice  of  his  intention  to  appeal  against  a  rate  at  the  next 
quarter  session,  but,  on  the  day  before  the  session,  coun- 
termanded his  notice,  and  the  parish  moved  for  costs  for 
the  expence  they  had  been  put  to  in  preparing  to  sup-  • 

port  the  rate,  the  Court  of  Session  thought  they  had  no 
power  to  award  them,  as  the  appeal  had  never  been  tried ; 
and  of  this  opinion  was  the  Court  of  King's  Bench 
on  the  question  being  submitted  to  them,  (v)  It  seems 
that  the  Court  of  Quarter  Sessions  have  always,  where  an 
appeal  is  heard,  a  discretion  to  grant  costs  or  refuse 
them,  (w) 

4.  Of  costs  on  appeals  against  orders  of  removal. — In  On  appeal 
cases  of  appeal  against  orders  of  removal,  it  is  enacted,  a8ai,,*t  order 

£1 _ ,;  removal. 

(v)  The  King  v.  the  Justices  of  Essex,  8  T.  It.  584. 
(w)  The  King  v.  Barlow,  2  Salk.  609. 
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by  8  and  9  Wm.  3.  c.  30.  "  That  the  justices  in  session, 
upon  proof  being  made  before  them  of  notice  having  been 
given  of  any  such  appeal,  by  the  proper  officers,  to  the 
churchwardens  or  overseers  of  any  parish  or  place  (though 
they  did  not  afterwards  prosecute  such  appeal)  shall,  at 
the  same  session,  order  to  the  party  in  whose  behalf  such 
appeal  shall  be  determined,  or  to  whom  such  notice  shall 
appear  to  have  been  given,  such  costs  and  charges  in  the 
law  as  by  the  said  justices,  in  their  discretion,  shall  be 
thought  most  reasonable  and  just;  to  be  paid  by  the 
churchwardens,  overseers,  or  any  other  persons,  against 
whom  such  appeal  shall  be  determined,  or  by  the  person 
that  did  give  such  notice :  and  if  the  person  ordered  to 
pay  such  costs,  shall  live  out  of  the  jurisdiction  of  such 
Court,  any  justice  where  such  person  shall  inhabit,  shall, 
on  request  to  him  made,  and  a  true  copy  of  the  order  for 
the  payment  of  such  costs  produced,  and  proved  by  some 
credible  witness  on  oath,  by  his  warrant,  cause  the  same 
to  be  levied  by  distress,  and  if  no  such  distress  can  be 
had,  shall  commit  such  person  to  the  common  gaol,  there 
to  remain  by  the  space  of  twenty  days." 
R«»ion8  to  judge  In  the  construction  of  this  statute,  it  has  been  decided 
whether  cuts  that  it  is  not  compulsory  upon  the  justices  to  give  costs, 
•re  to  be  given.   kut  tjjev  are  tQ  juc|ge  whether  any  are  to  be  allowed  or 

Cannot  give       not.  (x)     But  that  if  the  session  do  not  hear  the  appeal, 

them  on  •  mere   but  adjourn  it  to  a  subsequent  session,  they  cannot  give 

adjournment,      costs  on  the  mere  adjournment,  without  a  hearing,  (y) 

Maintenance  to      5.  Of costs  of  maintenance  on  an  order  of  removal. — The 

be  allowed  also,  justices  are  also  empowered  to  allow  further  costs,  under 

in  certain  catei.  ^e  denomination  of  maintenance,  by  a  subsequent  statute, 

in  the  event  of  their  determination  on  the  merits  of  the 

case  being  with  the  appellants,  to  such  amount  as  shall 

appear  to  them  to  have  been  reasonably   paid  by  the 

appellant  parish  for  the  relief  of  the  pauper,  between  the 

time  of  removal  and  the  determination  of  such  appeal;  to 

Conditional        be  recovered  in  like  manner  as  the  other  costs,  («) 

allowance  of  An  order  of  removal  by  justices,  was  quashed  by  the 

iimintfuauce  •  r        •    r  ...  _i    At_  a.\T  *• 

bad  session  tor  informality,    and  they,  on  the  presumption 

that  another  valid  one  would  be  made,  gave  a  conditional 
allowance  of  costs  for  maintenance  from  the  time  of  the 
removal,  on  such  valid  order  taking  place.  But  this 
prder,  as  to  costs,  was  quashed  by  the  Court  of  King's 
Bench,  because  justices  in  session  must  either  give,  or 
refuse,  costs  at  the  time  when  they  make  their  order,  (a) 

Maintenance  The  Court  of  Quarter  Sessions,  as  has  been  observed  in  a 

a8Certa'm"d  by      ^  (,)  9  Bott  756.  (/,,  Burr.  S.  C.  205. 

(;;)  9  Geo.  1.  c.  7.  {a)  Burr.  S.  C.  194. 
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previous  chapter,  cannot  delegate  their  authority  to  any  others,  and 
other  person ;  but  it  is  not  unusual,  after  allowing  reason-  judgment  given 
able  maintenance  according  to  the  statute,  to  direct  that  J^^ingiy? 
the  expences  which  have  been  incurred  in  maintaining  the 
pauper,  shall  be  ascertained  before  the  clerk  of  the  peace, 
and  reported  by  him  to  the  Court.  (6) 

It  seems  that  formerly  paupers  were  often  removed  Costs  and 
during  the  time  of  their  sickness,  to  the  great  danger  of  charges  on  sus- 
their  lives.  The  stat.  35  Geo.  3.  c.  101.  s.  2.  reciting  KTf^moTai. 
this  evil,  enacts  that  ".in  case  any  poor  person  shall 
be  brought  before  any  justice  of  the  peace,  for  the 
purpose  of  being  removed  from  the  place  where  he 
or  she  is  inhabiting,  by  virtue  of  any  order  of  removal, 
and  it  shall  appear  to  the  said  justices  that  such  poor 
person  is  unable  to  travel,  by  reason  of  sickness  or  other 
infirmity,  or  that  it  would  be  dangerous  for  him  or  her  so 
to  do,  the  justices  making  such  order  of  removal  are 
required  and  authorized  to  suspend  the  execution  of  the 
same,  until  they  are  satisfied  that  it  may  safely  be  exe- 
cuted, without  danger  to  any  person  who  is  the  subject 
thereof; — which  suspension  of,  and  subsequent  permission 
to  execute,  the  same,  shall  be  respectively  indorsed  on  the 
said  order  of  removal,  and  signed  by  such  justices. 

"And  the  charges  proved  on  oath  to  have  been  incurred  To  be  paid  by 
by  such  suspension  of  any  order  of  removal,  may,  by  the the  parish, 
said  justices,  be  directed  to  be  paid  by  the  churchwardens 
and  overseers  of  the  parish  or  place  to  which  such  poor 
person  is  ordered  to  be  removed,  in  case  any  removal  shall 
take  place,  or  in  case  of  the  death  of  such  poor  person 
before  the  execution  of  such  order. 

"  And  if  the  churchwardens  or  overseers  of  the  parish,  On  non-pay- 
township,  or  place,  to  which  the  order  of  removal  shall ment  an.d  no 
be  made,    or  any   or  either   of  them,    shall,   upon  the  apj^aifto6^ 
removal,  or  death,   of  such  poor  person  ordered  to  be  levied  by  dis- 
removed,  refuse  or  neglect  to  pay  the  said  charges  within  tress  and  sale, 
three  days  after  demand  thereof,  and  shall  not  within  the 
same  time  give  notice  of  appeal,  as  is  hereinafter  men- 
tioned, it  shall  be  lawful  for  one  justice,  by  warrant  under 
his  hand  and  seal,  to  cause  the  money  mentioned  in  such 
order  to  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  person  or  persons  so  refusing  or  neglecting 
payment  of  the  same,  and  also  such  costs  attending  the 
same,  not  exceeding  forty  shillings,  as  such  justice  shall 
direct;  and  if  the  parish,  township,  or  place,  to  which 
the  removal  is  made,  or  was  ordered  to  be  made,  before 


(A)  The  King  v.  Sweet,  3  East,  R.  25. 
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the  death  of  such  person  as  aforesaid,  be  without  the 
jurisdiction  of  the  justice  issuing  the  warrant,  then  such 
warrant  shall  be  transmitted  to  any  justice  having  juris- 
diction within  such  parish,  township,  or  place,  who  upon 
receipt  thereof  is  to  indorse  the  same  for  execution. 
When  the  mm       "But  if  the  sum  so  ordered  to  be  paid,  on  account  of  such 


m  ■*»*'—  cotff,exceedsthe  sum  of  twentypounds,theparty  aggrieved 


7om,mbm*  ma7  app^  *°  the  ncxt  general  or  quarter  session,  as  thaj 
\*&m%-  may  do  against  an  order  of  removal ;  and  ifthe  session  be  of 
opinion  tast  the  som  so  awarded  be  more  than  of  right 
ought  to  have  been  directed  to  be  paid,  such  Court  may 
strike  out  the  sum  contained  in  the  said  order,  and  insert 
the  sum  which,  in  their  judgment,  ought  to  be  paid ;  and 
in  every  such  case  the  said  Court  shall  direct  that  the  said 
order  so  amended  shall  be  carried  into  execution  by  the 
justices,  by  whom  it  was  originally  made,  or,  in  case  of  the 
death  of  either  of  them,  by  such  other  justices  as  the  Court 
shall  direct."  (c) 
Contraction  of  Upon  the  words  of  which  statute  the  following  construc- 
ts statute.        tions  have  been  put  by  the  Court  of  King's  Bench. 

1st.  That  "  in  case  any  poor  person  shall  be  brought 
before  any  justice"  means  judicially  brought,  not  per- 
tonally,  for  he  or  she  may  be  so  ill,  as  to  render  that 
dangerous,  or  impossible,  (a) 

2dly.  That  the  indorsement  for  execution  on  the  warrant 
of  distress,  directed  to  be  made  by  the  justice  to  whom 
such  warrant  shall  be  transmitted,  is  a  mere  ministerial 
act,  and  the  direction  compulsory  upon  him.  (e) 

3dly.  That  the  clause  respecting  the  appeal  against  the 
charges  is  to  be  thus  understood.  If  the  party  aggrieved, 
and  intending  to  appeal  against  the  charges,  give  notice 
of  such  appeal  within  the  three  days  after  demand,  by  such 
notice  he  is  relieved  from  the  inconvenience  of  a  distress ; 
but  if  he  do  not  give  the  notice  within  the  three  days,  he 
does  not  thereby  lose  his  right  of  appeal,  which  is  given  to 
him  on  the  same  terms  as  an  appeal  against  an  order  of 
removal,  (f) 

4thly.  That,  by  the  statute  of  Will.  3.  which  gives  the 
appeal  against  removals  to  the  party  aggrieved,  there 
could  be  no  grievance  to  the  parish  to  which  the  order  of 
removal  was  made,  till  it  was  actually  executed ;  yet,  as 
this  statute  enables  the  justices  to  give  the  costs  of  such 
suspension,  though  the  pauper  die  before   the  order  be 

(c)  35  Geo.  3.c.  101. 

.    m*     rsii_        ^t  •  Tl 


(c)  35  Geo.  3.c.  101. 

(d)  The  King  v.  Everdon,  9  East,  R.  101. 

(e)  The  King  v.  Kynaston,  1  East,  R.  117. 
( /)  The  Kiug  v.  Bradford,  9  East,  R.  97. 


costs.  651 

executed,  a  grievance  arises  in  consequence  of  such  costs, 
so  directed  to  be  levied  on  the  said  parish ;  though  such 
grievance  has  grown  out  of  a  subsequent  statute  on  the 
same  subject  matter,  the  right  of  appeal  attaches,  as  arising 
upon  the  determination  of  the  justices  respecting  the  set- 
tlement of  the  pauper,  (g) 

By  the  statute  49  Geo.  3.  c.  129.  reciting  the  pro-  49  Geo.  3. 
vision  of  statute  35  Geo.  3.  c.  101.  "That  in  case  anyc-129« 
poor  person  should  be  brought  before  any  justice  or  jus- 
tices of  the  peace,  for  the  purpose  of  being  removed  from 
the  place  where  he  or  she  was  inhabiting  or  sojourning, 
by  virtue  of  any  order  of  removal,  or  of  being  passed 
by  virtue  of  any  vagrant  pass ;  and  it  should  appear 
to  the  said  justice  or  justices  that  such  poor  person  was 
unable  to  travel,  by  reason  of  sickness  or  other  infirmity, 
or  that  it  would  be  dangerous  for  him  or  her  so  to  do, 
the  justice  or  justices  making  such  order  of  removal, 
or  such  vagrant  pass,  are  required  and  authorized  to  sus- 
pend the  execution  of  the  same,  until  they  are  satisfied  that 
it  might  safely  be  executed  without  danger  to  any  person 
who  was  the  subject  thereof,  and  that  the  charges  proved 
upon  oath  to  have  been  incurred  by  such  suspension  of  any 
order  of  removal,  might  by  the  said  justices  be  directed  to 
be  paid  by  the  churchwardens  and  overseers  of  the  parish 
or  place  to  which  such  poor  person  was  ordered  to  be  re- 
moved, in  case  any  removal  should  take  place,  or  in  case 
of  the  death  of  such  poor  person  before  the  execution  of 
such  order :  and  that  by  the  same  act  it  was  further  enacted, 
that  in  case  of  an  appeal  against  any  order  for  the  payment 
of  such  charges,  if  the  Court  of  Quarter  Sessions  should  be 
of  opinion  that  the  sum  so  awarded  be  more  than  of  right 
ought  to  have  been  directed  to  be  paid,  such  Court  might, 
and  was  thereby  directed  to  strike  out  the  sum  contained  in 
the  said  order,  and  insert  the  sum  which  in  the  judgment 
of  such  Court  ought  to  be  paid ;  and  that  in  every  such  case 
the  Court  of  Quarter  Sessions  should  direct  that  the  said 
order,  so  amended,  should  be  carried  into  execution  by  the 
said  justices,  by  whom  the  order 'was  originally  made, 
or  either  of  them,  in  case  of  the  death  of  either  of 
them ;"  and  that  it  was  expedient,  that  the  power  of 
putting  an  end  to  the  suspensions  of  any  such  order  of 
removal  or  pass,  and  of  executing  the  several  or  other  autho- 
rities aforesaid,  should  not  be  confined  to  the  order  of 
the  justice  or  justices  making  such  order  or  passes,  enacts,  Where  any  order 
"  That  from  and  after  the  passing  of  this  act,  in  all  cases  of  removal,  &c. 

r  ° shall  be  *u»- 

(g)  The  King  v.  St.  Mary-la-Bonne,  13  East,  H.  51. 
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peixfcd,  aoy       where  ver  the  execution  of  any  order  of  removal,  or  of  any 
Justin  for  the     vagrant  pass,  shall  be  hereafter  suspended,  by  virtue  of  the 
ShTro^tobe"  ***&  recited  act,  it  shall  be  lawful  for  any  other  justice  or 
executed,  &c.     justices  of  the  peace  of  the  county  or  other  jurisdiction, 
within  which  such  removal  or  pass  shall  be  made,  to  direct 
and  order  that  the  same  shall  be  executed ;  and  to  direct 
the  charges,  to  be  incurred  as  aforesaid,  to  be  paid,  and  to 
carry  into  execution  any  such  amended  orders  as  afore- 
said, as  fully  and  effectually  to  all  intents  and  purposes  as 
the  said  respective  powers  and  authorities  can  or  may  be 
executed  by  the  said  justices  who  shall  make  any  such 
order  of  removal,  or  by  the  justice  who  shall  grant  any 
such  pass  as  aforesaid." 
How  time  of  When  the  execution  of  any  such  order  of  removal  shall 

appealing  thaU    ^  suspended,  the  time  of  appealing  against  such  order 
COI*pl,    *     shall  be  computed  according  to  the  rules  which  govern 
other  like  cases,  from  the  time  of  serving  such  order,  and 
not  from  the  time  of  making  such  removal  under  and  by 
virtue  of  the  same. 

And  "  in  order  to  avoid  any  pretence  for  forcibly  sepa- 
rating husband  and   wife,  or  other  persons  nearly  con- 
nected with,   or  related  to  each  other,   and   who  were 
living  together  as  one  family  at  the  time  of  any  order 
of  removal  made,  or  vagrant  pass  granted,  during  the 
dangerous  sickness  or  other  infirmity  of  any  one  or  more 
of  such  family,  on  whose  account  the  execution  of  such 
order  of  removal,  or  vagrant  pass  was  suspended  ;"  it  is 
Order  of  removal  enacted,  "  That  where  any  order  of  removal,  or  vagrant 
•mpeDded^o      pass>   8nau  be  suspended,  by  virtue  of  this,  or  of  the 
may  be  extended'  8a^  recited  act,  on  account  of  the  dangerous  sickness 
to  other  pertons  or  other  infirmity  of  any  person  or  persons  thereby  di- 
of  the  family,     rected  to  be  removed  or  passed,  the  execution  of  such 
order  of   removal,  or  vagrant    pass,   shall  also  be  sus- 
pended for  the  same  period  with  respect  to  every  other 
Eerson   named   therein,  who  was  actually  of  the   same 
ousehold  or  family  of  such   sick  or  infirm  person,  or 
persons,  at  the  time  of  such  order  of  removal  made,  or  pass 
granted." 
Justice,  when  "  And  whenever  it  shall  happen  that  any  pauper  is  by 

IminatL  and  *&>    M™**'    ?'   H*™ty    ™aW?    *   be  brought  up    to  a 

report  it.  petty  session  to  be  examined  as  to  his  or  her  settlement,  it 

shall  be  lawful  for  any  one  magistrate  acting  for  the  dis- 
trict where  such  pauper  shall  be,  to  take  the  examination 
of  such  pauper,  and  report  the  same  to  any  other  magis- 
trates  acting  for  the  said  district,  and  for  the  said  ma- 
S^ud^V0  Sistrat.es  uPon  such  report,  to  adjudge  the  settlement  of 
on  such  report.   ^e  said  pauper,  and  make,  and  suspend,  the  order  of  re- 
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moval  as  fully  and  effectually  to  all  intents  and  purposes, 
as  if  the  said  pauper  had  appeared  before  the  magistrates." 

6.  Of  costs  of  appeal  against  accounts  of  parish  officers,  costs  on  appeals 
— It  has  been  observed  before,  that  the  statute  43  Eliz.  against  over- 
gives  an  appeal,  indefinite  in  point  of  time,  to  the  auarter 8eer8'  account8* 
sessions  against  overseers'  accounts ;  and    that  tne    17 
Geo.  2.  c.  38.  gives  a  similar  appeal,  but  confines  it  to  the 
next  session,    and  accompanies  it  with  an  authority  to 
order  costs  to  either  party. 

And  50  Geo.  3.  c.  49.  which   gives   an  additional  se-  Special  session 
curity    against  the  incorrect,    or    undue,    accounts    of  JnVeKit|l0,?elJl!0 
churchwardens  and  overseers,  by  directing  that  a  special  accounts.6 
session  shall  be  holden  for  investigating  such  accounts, 
and  gives  such  churchwardens  and  overseers  an  appeal  Appeal  with 
against  any  reductions  or  disallowances  made  by  such  jus-  C08t«- 
tices  in  special  session,  to  the  next  general  or  quarter  ses- 
sion of  the  peace,  directs  also,  that  the  justices  in  such  ge- 
neral or  quarter  sessions  of  the  peace,  shall,  if  they  think 
fit,  make  an  order  that  such  churchwardens  and  overseers 
shall  have  the  costs  by  them  incurred  defrayed  out  of  the 
poor  rates  of  the  parish  or  place. 

The  Court  have,  under  the  vagrant  act,  express  power  costs  in  other 
to  grant  costs  to  parties  bound  over  by  a  justice  to  support  cases. 
a  conviction  against  a  party  convicted  as  an  incorrigible 
rogue,  on  the  trial  of  an  appeal  against  such  conviction,  (A) 
And  under  the  9  Geo.  4.  c,  61.  where  peace  officers  are 
bound  to  prosecute  at  sessions  parties  charged  with  a 
third  breach  of  the  terms  of  their  licenses,  their  expences 
are  to  be  paid  out  of  the  county  rates.  And  by  the  same 
act,  the  expenses  of  justices,  whose  acts  are  appealed 
against  and  reversed,  may,  if  the  Court  see  fit,  be  paid 
from  the  same  source. 

§   5.    Ofr    OUTLAWRY. 

Outlawry  is  a  punishment  inflicted  on  a  person  for  What  it  is. 
contempt  and  contumacy,  in  refusing  to  be  amenable 
to  the  justice  of  that  Court  which  hath  lawful  autho- 
rity to  call  him  before  them;  and  as  this  is  a  crime 
of  the  highest  nature,  being  an  act  of  rebellion  against 
that  state  or  community  of  which  he  is  a  member, 
so  does  it  subject  the  party  to  divers  forfeitures  and  dis- 
abilities. 

But  the  law  distinguishes  between  outlawries  in  capital  Of  different 
cases,  and  those  of  an  inferior  nature  ;  for  an  outlawry  in  descriptions, 
treason  and  felony  is  of  itself  an  attainder,  and  subjects 
the  party  to  such  an  award  thereupon,  to  be  made  by  the 

(h)  5  Geo.  4.  c.  83.  s.  9. 
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Execution. 


Names  to  be 
certified. 


Effect*  of  it. 


Court  where  he  is  brought,  as  is  provided  for  the  offence 
for  which  he  is  indicted  and  outlawed ;  for  the  law  inter- 
prets the  party's  absence  a  sufficient  evidence  of  his 
guilt,  and  without  requiring  further  proof  or  satisfaction, 
accounts  him  guilty  of  the  fact ;  on  which  ensue  corrup- 
tion of  blood,  and  an  absolute  forfeiture  of  his  whole 
estate  real  and  personal ;  and  many  men  who  never  were 
tried  have  been  executed  upon  the  outlawry,  (t) 

And  if  a  man  be  indicted  before  justices  of  the  peace, 
and  thereupon  outlawed,  and  be  taken,  and  committed  to 
prison,  the  justices  of  gaol  delivery  may  award  execution 
of  this  prisoner,  for  they  are  constituted  to  deliver  the 

And  by  the  statute  34  Hen.  8.  c.  14.  the  clerks  of  the 
crown,  clerks  of  assize,  and  clerks  of  the  peace,  are  to 
certify  into  the  King's  Bench  the  names  of  all  persons 
outlawed,  attainted,  or  convicted ;  and  upon  letters  from 
the  justices  aforesaid,  certificates  shall  be  made  of  such 
persons  to  the  justices  of  gaol  delivery. 

Though  an  outlawry  be  an  attainder,  and  equal  to  d 
conviction,  or  sentence  by  verdict  or  confession,  it  doet 
not  subject  the  party  to  any  severer  pirishment  than  the 
crime  does  for  which  the  outlawry  was  pronounced ;  and 
therefore,  if  it  be  in  a  crime  for  which  clergy  was  allow- 
able before  its  abolition,  the  party  outlawed  should  be 
allowed  his  clergy,  in  the  same  manner  as  he  who  is  con- 
victed by  verdict  or  confession,  (k) 

It  is  said  by  filackstone,  that  any  person  may  arrest  an 
outlaw  on  a  criminal  prosecution,  either  of  his  own  head, 
or  by  writ  or  warrant  of  capias  utlagatum,  in  order  to  bring 
him  to  punishment.  (/) 

It  is  clear  that  the  courts  at  Westminster  may  issue 
riidiction  pro-     proceS8  0f  outlawry,  and  that  the  Court  of  King's  Bench, 

cett  of  outlawry  '  ..■  •*     i«    ,  ^  •    •      n       ,    i        &  * 

either  upon  an  indictment  originally  taken  there,  or 
removed  thither  by  certiorari,  may  issue  process  of  capias 
and  exigent  into  any  county  of  England,  upon  a  non  est 
inventus  returned  by  the  sheriff  of  the  county  where 
the  party  is  indicted,  and  a  testatum  that  he  is  in  some 
other  county. 

And  also  justices  of  oyer  and  terminer  may  issue  a 
capias  or  exigent  (and  so  proceed  to  the  outlawry  of  any 
person  indicted  before  them),  directed  to  the  sheriff  of  the 
same  county  where  they  hold  their  session,  at  common 
law;  and  by  the  statute  5  Ed.  3.  c.  11.  they  may  issue 
process  of  capias  and  exigent  to  all  the  counties  of  Eng- 


Frotn  what  ju- 


is  to  issue. 


(t)  Co.  Lit.  128 ;  4  Burr.  R.  2549.         (,;*)  2  Hale,  35. 

(k)  Hawk.  b.  2.  c.  33.  (/)  4  Bla.  Com.  320. 
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land,  against  persons  indicted  or  outlawed  of  felony  before 
them,  (m) 

But  justices  of  gaol  delivery,  it  has  been  said,  cannot 
regularly  issue  capias  or  exigent,  because  their  commission 
is  to  deliver  the  gaol  of  the  prisoners  therein  being,  so  that 
those  whom  they  have  to  do  with  are  always  intended  in 
custody  already,  (w) 

And  justices  of  the  peace  in  their  sessions  may  proceed  Justice»  "wy 
to  outlawry  in  cases  of  indictment  found  before  them,  J££? to  out" 
and  that  by  the  common  law ;  and  also  in  cases  of  popular 
actions  by  the  statute  of  2  Jac.  1.  c.  4.  But  it  is  said  that 
they  cannot  issue  a  capias  utlagatum,  but  must  return  the 
record  of  the  outlawry  into  the  King's  Bench,  and  there 
process  of  utlagatum  shall  issue,  (o) 

Nevertheless,  it  has  been  holden  by  high  authority,  that 
if  one  be  outlawed  before  justices  of  peace  upon  an  indict- 
ment of  felony,  they  may  award  a  capias  utlagatum ;  for 
they  that  have  power  to  award  process  of  outlawry,  have 
also  power  to  award  a  capias  utlagatum,  as  incident  to 
their  authority  and  jurisdiction,  (p) 

The  exigent,  which  is  the  immediate  precursor  of  out-  Exigent  what, 
lawry,  is  a  writ  which  lies  in  actions  personal,  where  the 
defendant's  person  cannot  be  found,  nor  goods  within  the 
county  to  be  distrained :  also,  in  indictments  of  treason 
or  felony,  where  the  party  is  not  forthcoming,  and  on  all 
indictments  for  trespass  vi  et  armis,  and  all  offences  of  a 
higher  nature,  but  not  on  those  of  an  inferior  kind.  It 
does  not  lie  on  any  offence  created  by  statute,  unless  spe- 
cifically given,  or  necessarily  to  be  inferred,  (q) 

This  process  lies  also  on  informations,  even  though  for 
offences  in  which  there  is  no  actual  force,  as  libels  and 
the  like ;  for  the  force  is  not  the  criterion,  but  the  enormity 
of  the  offence,  (r) 

The  writ  is  directed  to  the  sheriff  to  proclaim  and  call 
the  defendant  five  county  court  days,  one  immediately 
following  the  other,  charging  him  to  appear  upon  pain  of 
outlawry.  If  he  come  not  at  the  last  proclamation,  he  is 
said  to  be  quinquies  exactus,  and  is  then  outlawed. 

No  person  under  twelve  years  of  age  can  be  outlawed,  Pfenoos  under 
because  that  was  the  earliest  age  at  which  they  could  be  i*  yean  of  age. 
sworn  to  their  allegiance  in  the  torn  or  leet. 

Outlawry  in  treason  gives  the  forfeited  lands  to  the  Forfeiture. 
King,  but  in  felony  to  the  lord  of  whom  they  are  imme- 
diately holden.      But  the  bare  judgment,   without  the 

(m)  2  Hale,  198.  (»)  Id.  ibid. 

(o)  Dalt.  c.  192 ;  2  Hale,  52.  (p)  12  Co.  103. 

(q)  Hawk.  b.  2.  c.  27.  (r)  4  Burr.  R.  2557. 
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return  thereof  of  record,  gives  no  escheat.  But  it  most 
Pitwedingi  be  returned  by  the  sheriff,  with  the  writ  of  exigent :  or,  it 
nMat'Sofbetf '» mu8t  ke  removed  by  certiorari;  for  the  county  court  not 
cuaft.  being  a  court  of  record,  the  judgment  given  by  the  coro- 

ner in  it  is  not  matter  of  record,  (s) 
Rmnai.  All  outlawries  maybe  reversed  by  the  defendant  com- 

ing in  upon  the  capias  utlagatum,  and  pleading  errors 
either  of  fact  or  law.  If  it  be  in  a  criminal  matter,  he  must 
plead  in  person ;  but  in  civil  cases  may  do  it  by  his  attorney. 
Rights  mtored.  After  a  reversal  of  outlawry,  the  party  is  restored  to  his 
former  rights.  (0 

And  this  is  all  that  it  is  thought  necessary  to  submit  on 
this  subject,  the  proceeding  to  outlawry  being  out  of  the 
ordinary  course  of  practice  at  sessions. 

§  6.  OF   PARDON. 

Pardon,  wtience      "  The  King,"  says   Mr.  Justice  Blackstone,  "  is  the 

proceeding.        proper  person  to  prosecute  all  public  offences  and  breaches 

of  the  peace,  being  the  person  injured  in  the  eye  of  the 

law.     And  hence  arises  also  another  branch  of  the  prero- 

Sitive,  that  of  pardoning  offences ;  for  it  is   reasonable 
at  he  only  who  is  injured  should  have  the  power  of  for- 
giving." (m) 
Extent  of  the         And  it  seems  to  be  a  settled  rule,  that  the  King  may 
King's  authority  pardon  any   offence    whatsoever   after  it  is   committed, 
jujg™jin*        whether  it  Be  against  the  common  or  statute  law,  so  far  as 
the  public  is  concerned  in  it,  and  this  either  before  the 
attainder,  sentence,  or  conviction,  or  after,  (v) 

But  the  King  cannot,  by  any  previous  licence,  pardon, 
or  dispensation,  make  an  offence  dispunishable,  which 
is  unlawful  in  itself,  as  being  either  against  the  law  of 
nature,  or  so  far  against  the  public  good,  as  to  be  indict- 
able at  common  law ;  and  that  a  grant  of  this  kind  is 
plainly  against  reason  and  the  common  good,  and  there- 
fore void,  (w) 

It  is  also  expressly  enacted  by  statute,  that  "  no  dispen- 
sation by  7/o»  obstante  of,  or  to,  any  statute,  or  any  part 
thereof,  shall  be  allowed ;  but  that  the  same  shall  be  void 
and  of  none  effect,  except  a  dispensation  be  allowed  in 
such  statute."  (x) 
And  releasing  If  one  be  bound  by  recognizance  to  the  King,  to  keep 
recognisances.  fiie  peace  against  another  by  name,  and  generally  to  au 
other  lieges  of  the  King,  in  this  case,  before  the  peace 

(s)  2  Hale,  206. 

m  Co.  Lit.  288 ;  Hawk.  b.  2.  c.  30.         (u)  1  Bla.  Com.  269. 

(v)  Hawk.  b.  2.  c.  37.  (t/»)  Id.  ibid. 

(x)  1  W.  and  M.  sess.  2.  c.  2. 
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be  broken,  the  King  cannot  pardon  or  release  the  recogni- 
zance, although  it  be  made  only  to  him,  because  it  is  for 
the  benefit  and  safety  of  his  subjects,  (y) 

Neither  can  the  King,  by  any  charter  whatsoever,  bar  And  barring 
any  right  of  entry  or  action,  or  any  legal  interest  or***00*' 
benefit,  actually  vested  in  the  subject ;  and  therefore  it 
seems  clear,  that  he  cannot  bar  any  action  on  a  statute 
by  the  party  grieved :  nor  even  a  popular  action  com- 
menced before  his  pardon;  for  after  an  action  popular 
is  brought,  the  King  can  but  discharge  his  own  part, 
and  cannot  discharge  the  informer's  part,  because  by 
bringing  of  an  action,  the  informer  has  an  interest 
therein,  (z) 

Yet,  before  the  action  is  brought,  the  King  may  dis- 
charge the  whole  (unless  it  be  provided  to  the  contrary  by 
the  act),  because  the  informer  cannot  bring  an  action  or 
information  originally  for  his  part  only,  but  must  pursue 
the  statute,  (a) 

Neither  can  the  King  pardon  where  private  interest  is  And  staying 
principally  concerned  in  the  prosecution  of  offenders,  probation*. 
And  there  are  also,  in  some  cases,  even  where  the  King 
is  sole  party,  some  things  which  he  cannot  pardon ;  such 
as  common  nuisances  for  not  repairing  highways,  or  the 
like  :  for  although  the  prosecution  for  redress  and  refor- 
mation thereof  is,  in  such  cases,  vested  in  the  King  only, 
to  avoid  multiplicity  of  suits ;  yet  this  offence  itself 
savours  more  of  the  nature  of  a  private  injury  to  each 
individual  in  the  neighbourhood,  than  of  a  public  wrong ; 
and  therefore  it  is  settled,  that  the  King  cannot  pardon 
either  the  nuisance  while  it  remains  unabated,  or  the  suit 
for  the  same,  because  such  pardon  would  take  away  the 
only  means  of  compelling  a  redress  of  it.  (b) 

Thus  much  is  all  that  it  has  been  thought  necessary  to 
introduce,  as  to  the  constitutional  right  of  the  crown  to 
grant  pardons  in  the  abstract.  On  the  other  points  of 
view,  in  which  so  prolific  a  subject  may  be  considered,  the 
only  difficulty  is  to  condense  it  sufficiently  for  practical 
purposes.  With  this  design,  all  observations  respecting 
general  pardons,  either  by  the  crown,  or  by  act  of  par- 
ment ;  the  contested  right  of  pardoning  by  the  crown  in 
case  of  parliamentary  impeachment ;  and  the  obsolete  prac- 
tice of  obtaining  pardon  by  approvement;  are  wnolly 
omitted,  (c) 

The  only  pardons,  then,  with  which  we  are  concerned 
here,  are  divisible  into  two  classes  : 

(y)  3  Inrt.  938.        (z)  Hawk.  b.  2.  c.  37.  8.34.      (a)  3  Inst.  233. 
(b)  4  Bla.  Com.  398.  (c)  Id.  ibid. 
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1 .  Pardons  of  course  and  of  common  right. 

2.  Pardons  of  grace  and  favour. 

A  pardon  is  grantable  of  common  rijjjht — First,  to  per- 
sons found  guilty  of  excusable  homicide. — Secondly,  to 
certain  felons  and  other  offenders  who  discover  their 
accomplices. — Thirdly,  to  persons  to  whom  the  King  has 
by  proclamation  promised  pardon* 

On  the  first  of  these  divisions  little  may  suffice,  espe- 
cially as  it  relates  to  an  offence  not  commonly  brought 
before  justices  in  session. 

By  the  statute  of  Gloucester,  6  Ed.  1.  c.  9.  it  is  enacted, 
that  "  if  it  be  found  by  the  country,  that  a  person  tried  for 
the  death  did  it  in  his  defence,  or  by  misfortune,  then  by 
the  report  of  the  justices  to  the  King,  the  King  shall  take 
him  to  his  grace,  xf  it  please  him." 

Although,  at  first  sight,  it  seems  to  be  implied  that  it 
is  left  to  the  discretion  of  the  King  whether  he  will  grant 
a  pardon  in  such  a  case  or  not ;  yet  it  is  settled  that  the 
words  "  if  it  shall  please  the  King"  are  only  out  of  rever- 
ence, and  were  not  intended  to  mate  the  right  of  the  sub- 
{'ect  to  such  a  pardon  precarious :  it  has  therefore  been 
ong  determined  that,  in  such  case,  a  pardon  is  grantable 
of  right  (d) 

And  it  is  said,  that  upon  removing  the  record  by  certio- 
rari, he  shall  have  a  pardon,  and  writ  of  restitution  of  his 
goods,  as  a  matter  of  course  and  right,  only  paying  for 
suing  out  the  same,  (e) 

But  to  prevent  this  expense  in  cases  where  the  death  has 
notoriously  happened  by  misadventure,  or  in  self-defence, 
the  judges  will  usually  permit,  if  not  direct,  a  general  ver- 
dict of  acquittal.  (/) 
Pankms  to  ac-         Secondly,  pardons  to  felons  and  others  who  discover 

C°nai1fSutoier  *e'r  accomP"ceB#  **e  generally  provided  by  the  several 
*  statutes  which  create  the  offences,  as  mala  prokibita,  or 

which  regulate  the  mode  of  punishing  the  commission  of 
such  offences.  This  practice  was  first  introduced  in  the 
reign  of  Will,  and  Mary  in  the  case  of  robbery,  (g)  and  was 
soon  followed  in  that  of  Anne,  (A)  in  burglary,  house- 
breaking, horse-stealing,  and  shop-lifting.  Most  of  the 
subsequent  statutes,  which  have  introduced  new  prohibi- 
tions, or  have  provided  new  remedies  for  existing  offences, 
have  followed  the  example,  but  especially  those  respecting 
the  coin,  and  the  revenue. 

These  provisions,  however,  generally  relate  to  persons 

(d)    Hawk.  b.  2.  c.  37.  s.£.  (e)  Id.  ibid. 

r)  4  Bla.  Com.  188.  (g)  4  and  6  W.  and  M.  c.  3. 

)  S  Ann.  c.  21. 
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who  are  at  large,  (i)  and  who,  to  entitle  themselves  to  a 
pardon,  as  matter  of  right,  must  not  only  give  evidence 
against,  but  must  actually  be  the  means  of  convicting  by 
their  evidence,  otber  offenders.  For  on  this  subject  it 
has  been  holden,  that  if  the  confession  of  the  accomplice 
be  such  as,  on  the  trial,  the  jury  give  no  credit  to,  or  it 
be  a  partial  confession,  it  gives  him  no  legal  right  to  a 
pardon,  (j) 

Before  we  quit  this  particular  consideration  of  "pardon  Accomplices 
by  statute  to  accomplices/'  it  may  be  useful,  at  least,  to  ^""P*1^ t0 
notice,  in  an  instance,  the  extraordinary  extension  of  the  ^  t0  receive 
principle  introduced  by  the  statutes  we  have  adverted  to.  a  pardon. 
By  39  and  40  Geo.  3.  c.  106.  for  preventing  combinations 
among  workmen,  in  s.  9.  it  is  enacted,  that  "  Every  per- 
son offending  (i.  e.  accomplice)  may  (equally  with  all  other 
persons)  be  compelled  to  give  evidence  as  witness  on  behalf 
of  his  Majesty,  or  the  informer,  upon  any  information  to 
be  made  against  any  other  person,  &c.  and  in  all  such 
cases,  every  person  having  given  his  evidence,  as  aforesaid, 
shall  be  indemnified." 

Thirdly,  as  to  the  persons  to  whom  the  King  has,  by  pro-  Pardoniby 
clamation,  promised  nis  pardon.    It  is  clear,  that  all  per-  Proc,amatlo,,«k 
sons  to  whom  the  King  has,  by  special  proclamation  in 
the  Gazette,  or  otherwise,  promised  his  pardon,  and  who 
come  in  under  the  royal  faith  and  promise,  have  a  right 
to  a  pardon ;  so  clear,  indeed,  that  not  a  word  need  be 
offered  on  the  subject ;  for  if  the  King  have  the  right  of 
pardoning  at  all,  the  pledge  of  his  mercy,  given  in  the 
authorized  form  of  a  proclamation,  must  be  sufficient. 
The  only  doubt  that  can  ever  arise  on  the   subject  is, 
where  persons,    apparently    entitled  by  their  offices  to 
stipulate  for  a  pardon,  shall  have  been  induced,  by  the 
obvious  benefit  of  discovery,  to  exceed  their  authority; 
but  the  consideration  of  this  occurrence  comes  more  pro- 
perly under  the  last  division  of  our  title,  and  which  is  the- 
most  important  for  the  consideration  of  justices  in  se&*. 
sion,  viz. 

Special  pardons  of  grace  and  favour. — Pardons  of  grace  Pfcrfon  of  gn»c* 
and  favour,  to  individual  offenders,  are  placed  in  opposi- and  fcToar* 
tion  to  those  of  right,  of  which  we  have  been  treating, 
and  are  those  of  most  interest  in  the  contemplation  of 
justices,    because   respecting    them  most  is   left  to   the 
magistrate's  discretion ;  whether  the  question  be  consi- 

(i)  Not  universally  so,  as  frequently  stated,  for  see  22  Geo.  3. 
c.  28.  respecting  felons  under  fifteen  years  of  age  discovering  the 
receivers  of  stolen  goods. 


(J)  Cowp.  R.  335. 
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dered  with  a  view  to  the  conviction  of  the  principal 
participators  in  the  offence,  or  to  the  pardon  of  those  on 
whose  testimony  conviction  may  have  been  accomplished. 

First,  then,  of  pardons  of  grace  and  favour  to  individual 
accomplices,  in  order  to  procure  the  Gonviction  of  some 
principal  participators  in  the  offence. 

Blackstone  says,  "  It  has  been  usual  for  the  justices  of 
the  peace,  by  whom  any  persons  charged  with  felony  are 
committed  to  gaol,  to  admit  some  one  of  their  accom- 
plices to  become  a  witness  (or,  as  it  is  generally  termed, 
King's  evidence),  against  his  fellows;  upon  an  implied 
confidence,  which  the  judges  of  gaol  delivery  have  usually 
countenanced  and  adopted,  that  if  such  accomplice  make 
a  full  and  complete  discovery  of  that,  and  of  all  other 
felonies,  to  whicn  he  is  examined  by  the  magistrate,  and 
afterward  gives  his  evidence,  without  prevarication  or 
fraud,  he  shall  not  himself  be  prosecuted  for  that,  or  any 
other  previous  offence  of  the  same  degree."  (ft) 

In  substance,  and  in  effect,  the  doctrine  advanced  by  the 
learned  commentator  is  correct ;  but  it  should  appear  not 
to  be  technically  and  precisely  so  in  law,  by  what  was 
laid  down  with  particular  emphasis  by  Lord  Mansfield, 
C.  J.  on  a  case  reserved  from  the  Old  Bailey.  (/)  "  No 
authority  is  given  to  a  justice  of  peace  to  pardon  an 
offender,  and  tell  him  he  shall  be  a  witness  against  others ; 
he  cannot  select  whom  he  pleases  to  pardon,  or  prosecute ;  and 
the  prosecutor  has  even  a  less  pretence  to  select  than  the 
justice  of  peace."  However,  although  the  justices  deceive 
the  accomplice,  under  a  promise,  or  assurance,  or  hope,  of 
pardon  from  them,  which  in  strictness,  they  had  no  right 
to  make  ;  yet  if  he  make  a  full  and  fair  disclosure,  at  the 
time  of  his  examination,  of  all  he  knows,  he  will  be  entitled 
to  a  recommendation  to  mercy,  and  the  King's  Bench  will  in 
this  case  bail  him,  in  order  that  he  may  apply  for  the 
King's  pardon ;  or  the  justices  of  gaol  delivery,  on  all  the 
circumstances  relative  to  the  prisoner's  claim  of  indemnity 
being  laid  before  them,  will  exercise  their  discretion  in 
deferring  the  trial  accordingly.     Such  favour,    however, 


(k)  4  Bla.  Com.  331.  This  practice  of  admitting  accomplices  as 
witnesses  for  the  prosecution,  has  been  introduced  in  modern  times, 
in  imitation  of,  out  in  truth,  to  get  rid  of,  an  ancient  and  incon- 
venient method  for  partially  producing  similar  consequences,  called 
approvement  (for  which  the  reader  is  referred  to  Bla.  Com.  voK  4. 
p.  330.) ;  and,  in  conformity  with  the  source  from  which  it  is  derived, 
only  applies  to  felonies,  or  in  other  words,  to  crimes  of  a  higher 
nature  than  misdemeanors. 

(0   The  King  v.  Rudd.  Cowp.  336. 
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depends  on  the  accomplice  making  a  full  and  fair  dis- 
closure; and,  therefore,  in  the  well  known  case  of  the 
King  v.  Thurtell,  where  one  of  the  parties,  named  Hunt, 
made  a  disclosure,  in  consequence  of  which  the  body  of 
the  murdered  man  was  discovered,  but  afterwards  pre- 
varicated, he  was  put  on  his  trial  with  his  associate ;  Mr. 
Justice  Park  refusing  upon  such  trial  to  allow  of  any  post- 
ponement in  order  to  an  application  for  mercy;  he  was  con- 
victed, but  his  sentence  commuted  to  transportation  for  life. 

Justices  in  sessions  are  in  the  continual  habit  of  exer- Judges  will  defer 
cising  a  similar  discretion,  as  to  deferring  the  trial  0f  t™aofaccom" 
accomplices,  whom  it  may  be  convenient  to  admit  as  wit-  LiSn^rcum- 
nesses  for  the  conviction  of  others.  stances. 

Indeed,  the  objects  in  both  cases  being  the  same,  a  The  same  by 
getieral  similarity  runs  through  all  the  proceedings  respect-  JQ"»ce». 
ing  this  subject,  whether  it  come  before  judges  of  assize, 
or  justices  in  session;  and,  in  both,  the  previous  recom- 
mendation of  the  examining  magistrates  receives  an  equal 
degree  of  attention  from  the  Court,  and  the  crown. 

The  method  of  pardoning  at  the  assizes,  and  at  the  Old  Mode  of  obta'm- 
Bailey,  is  this — a  sign  manual  issues,  signifying  the  King's  ins  pwdous. 
intention  of  either  an  absolute,  or  conditional,  pardon, 
and  directing  the  justices  of  gaol  delivery  to  bail  the 
prisoner,  in  order  to  appear  and  plead  the  next  general 
pardon  that  shall  come  out,  which  they  do  accordingly ; 
taking  his  recognizance  to  perform  the  conditions  of  the 
pardon,  if  any ; — for  the  King  may  extend  his  mercy  on 
what  terms  he  pleases,  and,  consequently,  may  annex  to 
his  pardon  any  condition  that  he  thinks  fit,  whether  pre- 
cedent, or  subsequent,  on  the  performance  whereof  the 
validity  of  the  pardon  will  depend,  (m) 

But  if  the  party  do  not  perform  the  condition  of  the 
pardon,  the  pardon  becomes  void,  and  he  may  be  taken 
and  executed  on  the  first  judgment.  For  the  condition  of 
the  King's  pardon  being  gone,  the  party  remains  precisely 
in  the  same  situation  that  he  was  the  moment  before  the 
pardon  wa3  granted,  and  being  brought  up  to  the  bar,  he 
may  be  remanded  to  his  former  sentence,  (n) 

It  seems  also  to  be  laid  down  as  a  general  rule,  that 
wherever  it  may  be  reasonably  intended,  that  the  King, 
when  he  granted  such  pardon,  was  not  fully  apprized  both 
of  the  heinousness  of  the  crime,  and  also  how  far  the  party 
stands  convicted  thereof  upon  record,  the  pardon  is  void 
as  being  gained  by  imposition  upon  the  King,  (o) 


(m)  Hawk  b.  2.  c.  37.  s.  46.  (»)  1  Leach,  73,  220,  333. 

(o)  Hawk.  b.  2.  c.  37. 
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In  conformity  with  this,  it  is  expressly  enacted  by 
17  Ed.  3.  c.  2.  that  "  in  every  pardon  of  felony,  granted 
at  any  man's  suggestion,  the  suggestion,  and  name  of 
him  that  makes  it,  shall  be  comprized :  and  if  it  be  found 
untrue,  the  charter  shall  be  disallowed,  and  the  justices 
before  whom  the  charter  shall  be  alledged  shall  inquire 
of  the  same  suggestion,  and  if  they  find  it  untrue,  shall 
disallow  the  charter/' 

If  the  accomplice,  who  is  recommended  by  the  examin- 
ing magistrate,  as  a  witness  to  convict  the  principal,  be  in 
custody  in  court,  he  is,  on  the  motion  of  counsel,  instanter 
admitted,  almost  as  a  matter  of  course  (from  the  confi- 
dence given  to  such  recommendation,  and  to  the  judg- 
ment of  the  counsel,  who,  it  is  reasonably  to  be  presumed, 
only  consents  to  take  upon  himself  such  responsibility  on 
the  clearest  conviction  of  its  expediency)  to  go  before  the 
grand  jury,  and  an  order  is  drawn  up  for  the  purpose.  If 
he  be  under  recognizance  only,  to  appear  when  called 
upon  (which  is  most  commonly  the  case  on  suspicion  of 
such  felonies  as  are  usually  tried  before  the  Court  of  Quar- 
ter Session)  on  such  motion  being  made  to  the  Court,  he  is 
usually  admitted  in  the  same  manner,  though  there  be  no 
such  recommendation  from  the  examining  justice. 

We  come  now,  in  the  last  place,  to  consider  pardons  of 
grace  and  favour  to  persons  convicted  of  offences  at  ses- 
sions, and  which,  like  those  obtained  at  the  assizes,  or  at 
the  Old  Bailey,  may  be  either  absolute  or  conditional. 
The  mode  of  obtaining  them  is,  indeed,  in  a  general  view 
of  it,  similar,   before  whatever  Court  the  offender  have 
been  convicted  ;  viz.  by  a  recommendation  of  such  Court 
Difference  in  the  to  the  crown ;  but  there  are  considerable  differences  on 
authority  of      particular  points  between  the  authority  of  judges,  and  of 
tSS^reT^ctiD1"  just*ce8>  wnich  it  is  necessary  to  notice.     If  a  judge  of 
pardons.  assize,  or  at  the  Old  Bailey,  have  any  doubt  on  a  point  of 

law,  arising  in  the  case  of  any  prisoner,  he  can  respite 
the  execution  of  his  sentence,  and  take  the  opinions  of  the 
other  judges  on  the  subject;  after  the  obtaining  of  which, 
the  prisoner  has  the  chance  of  being  liberated  as  having 
been  convicted  against  law,  or  of  bemg  recommended  to 
mercy  on  the  whole  circumstances  of  his  case. 

Not  so  the  justices  in  session.  If  a  prisoner  be  con- 
victed before  them,  they  have  no  means  of  obtaining  the 
opinions  of  the  judges  upon  any  point  of  law;  it  has  even 
been  made  a  doubt  by  some,  whether  they  can  respite 
their  sentence,  or  the  execution  of  it  if  passed,  beyond 
the  immediate  session  itself,  their  authority  terminating 
with  the  actual  separation  of  the  justices  composing  the 
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bench,  though  this  doubt  does  not  now  prevail ;  and  lastly, 
they  have  no  means  of  correcting  their  own  judgment  in 
any  particular  where  it  might  be  desirable,  but  by  a  process 
at  once  tedious,  expensive,  and  unauthoritative,  (p) 

In  order,  however,  to  meet  these  difficulties,   in  the  Method  of  res- 
best  manner  possible,  if  for  any  reason,  either  for  the  pur-  Pitin*  *?nten<* 
pose  of  laying  a  case  before  counsel  on  a  point  of  law,  °° ^^t^ 
or  for  other  cause,  the  justices  in  sessions  find  it  con- 
venient to  respite  sentence,  or  execution  of  it,  the  usual 
practice  is  to  keep  the  session  alive  by    adjournment 
till  they  have  satisfied  themselves. 

It  requires  no  great  stretch  of  sagacity  to  discover  many 
possible  difficulties  in,  and  some  reasonable  objections  to, 
this  mode  of  proceeding ;  but  it  has  been  considered  as  the 
best  which  has  suggested  itself,  short  of  an  application  to 
ihe  crown,  after  sentence,  for  a  pardon. 

If  an  offender,  convicted  before  justices  in  session,  mean  Method  of  ob- 
to  apply  to  the  crown  for  a  pardon,  either  absolute  or  con-  taining  pardons 
ditional,  the  mode  is  as  follows :  he  procures  a  petition  to  £"  Mn*tnUnn* 
be  drawn,  setting  forth  the  nature  of  his  offence,  the  sen- 
tence of  the  Court,  the  circumstances  he  means  to  insist 
upon  as  his  claim  to  mercy,  and  concluding  with  a  prayer 
to  that  effect.  In  order  to  render  such  petition  successful, 
the  chairman  of  the  session,  before  whicn  he  was  convicted, 
must  indorse  on  this  petition,  at  least  his  approbation  of  its 
being  presented,  but  he  is  at  liberty  to  add  his  recommen- 
dation to  mercy,  in  such  terms  as  he  conceives  the  prisoner 
to  merit  it.  The  petition,  thus  sanctioned,  must  then  be 
transmitted  by  the  clerk  of  the  peace,  or  town  clerk,  as  the 
case  may  require,  to  the  Secretary  of  State  for  the  Home 
Department.  Generally  speaking,  pardon  almost  imme- 
diately follows  an  application  made  under  these  circum- 
stances. If  the  petition  be  presented,  by  negligence  or 
mistake  without  the  indorsement  of  the  chairman,  or  a 
majority  <?f  the  justices  present  in  session  at  the  time  of 
trial,  it  is  usual  to  refer  it  back  for  authentication.  If 
such  confirmation  be  withheld,  it  is  not  usual  for  the  Secre- 
tary of  State  to  lay  the  petition  before  his  Majesty,  the 
necessary  conclusion  being,  that  the  petitioner  is  not  a  pro- 
per object  of  the  royal  mercy. 

(/?)  These  have  been  grievances  long  complained  of;  and  though 
some  alleviation  of  them  may  be  suggested  in  the  controling  power 
of  the  Court  of  King's  Bench,,  to  correct  the  errors  of  inferior  courts, 
it  would  be  a  matter  of  great  convenience  to  justices,  as  well  as  to 
prisoners,  if  some  less  expensive,  and  more  summary  method  of 
obtaining  information  from  authority,  as  a  matter  of  right,  were  to 
be  adopted. 
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The  expences  attendant  upon  obtaining'  the  King's 
pardon  were  till  lately  so  considerable,  as,  in  some  in- 
stances, to  have  disabled,  or  at  least  to  have  deterred, 
necessitous  convicts  from  applying  for  it,  even  though 
encouraged  by  the  Court  so  to  do.  Wherefore,  a  sta- 
tute was  passed,  (58  Geo.  3.  c.  29.)  which  enacts  that 
"  in  future  no  fee,  gratuity,  or  other  dues  paid  or 
payable  for,  or  in  respect  of,  any  grant  of  a  pardon  by 
nis  Majesty,  his  heirs  and  successors,  or  for,  or  m  respect 
of  any  letters  patent,  charter,  warrant,  bill,  docket,  or  other 
instrument  appertaining  thereto,  or  the  transcript  of  any 
such  instrument,  shall  be  paid  or  payable,  by,  or  on  behalf 
of,  the  person  or  persons,  in  whose  favour,  or  to  whom, 
such  pardon  shall  be  granted ;  but  that  all  fees  which  are 
now  paid,  and  payable,  for  the  granting  and  passing  any 
such  pardon  or  pardons,  shall  be  paid  by  the  Lords 
Commissioners  oi  his  Majesty's  Treasury  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  in  the  same 
manner,  and  by  the  same  persons,  as  other  law  expences, 
on  behalf  of  his  Majesty  are  paid. 

And  no  such  letters  patent,  charter,  warrant,  bill, 
docket,  instrument,  or  transcript  as  aforesaid,  shall  be 
subject  to,  or  liable  to  be  charged  with,  any  stamp  duty, 
or  duties  whatever." 

It  has  been  observed  that  pardons  after  convictions, before 
courts  of  session  of  the  peace,  may,  like  those  before 
superior  tribunals,  be  either  absolute,  or  conditional.  Some 
modern  statutes  give  a  power  of  unlimited  transportation 
to  the  courts,  and  many  of  them  for  very  long  terms.  A 
question  therefore  arose,  with  what  evil  consequences 
transportation,  and  a  subsequent  remission  of  a  portion 
of  such  sentence  by  the  governor  of  the  country  to  which 
such  convict  was  sent,  (and  which  power  of  remission 
is  entrusted  to  such  governor  by  his  Majesty's  commis- 
sion, as  a  reward  of  good  behaviour)  would  be  attended. 

These  points  were  fully  discussed  in  the  Court  of  King's 
Bench  upon  the  pleadings  on  an  action  upon  a  bill  of 
exchange,  brought  by  the  plaintiff  as  indorsee  against  the 
defendant  as  payee. 

It  appeared  that  the  plaintiff  in  this  action  had  been 
convicted  of  felony  at  the  Old  Bailey,  and  received  judg- 
ment of  death,  which  was  afterwards  commuted  for 
transportation  to  New  South  Wales  for  the  term  of  his 
natural  life,  and  whither  the  plaintiff  was  accordingly 
transported.  The  governor  of  New  South  Wales  remitted 
the  residue  of  the  plaintiff's  sentence,  upon  which  he  re- 
turned to  England. 
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The  attainder  of  the  plaintiff  was  pleaded  in  bar  to  the 
action,  and  the  remission  of  the  sentence  by  the  governor 
of  New  South  Wales,  was  replied  by  him  in  a  subsequent 
stage  of  the  pleadings. 

The  case  was  argued  upon  demurrer,  principally  upon 
the  two  following  points : — 

First. — Whether  the  transportation  or  actual  convey- 
ance of  the  person  of  the  plaintiff  to  New  South  Wales 
operated  as  a  present  and  immediate  pardon,  and  an 
immediate  restoration  to  all  civil  rights. 

Secondly. — Whether  the  attainder  of  the  plaintiff  was 
properly  pleadable  in  bar,  or  ought  to  have  been  pleaded 
in  disability  only  to  the  action,  founded  upon  a  personal 
demand  arising  after  the  attainder. 

Upon  the  first  question  the  Court  were  unanimously  of 
opinion  that  the  transportation  of  the  plaintiff  did  not 
operate  as  a  present  and  immediate  pardon;  that  the  words 
of  the  statute  8  Geo.  3.  c  15.  were  not  satisfied  by  his 
being  merely  carried  over,  but  only  by  his  being  carried 
over  and  remaining  during  the  term  "for  which  he  was 
ordered  to  be  transported  ;  that  the  remission  of  the  go- 
vernor of  New  South  Wales  had  only  the  same  effect  as  if 
his  Majesty  had  signified  his  intention  of  mercy  under  his 
sign  manual,  and  his  name  was  to  be  inserted  in  the  next 
general  pardon  under  the  great  seal. 

Upon  the  second  point,  also,  they  were  of  opinion,  that 
the  attainder  of  the  plaintiff  was  properly  pleadable  in 
bar,  all  personal  property  and  rights  of  action  arising  to 
the  party  attainted  vesting  in  the  crown  by  its  prero- 
gative, (q) 

Subject  to  the  interpretation  which  the  foregoing  case  Pardons  acquit 
imposes  on  us  respecting  transportation  and  its   conse-0**,*P*lja,tie, 
quences,  it  may  be  laid  down  in  general  terms,  that  the       °  e  ture,# 
effect  of  pardon,  like  that  of  the  allowance  of  clergy,  is  not 
merely  to  prevent  the  effect  of  the  punishment  denounced 
by  the  sentence,  but  to  give  the  defendant  a  new  character, 
credit,  and  capacity ;  in  the  words  of  Blackstone,  (v.  4. 
p.  402)  "  to  make  the  offender  a  new  man  ;  to  acquit  him 
of  all  corporal  penalties  and  forfeitures  annexed  to  that 
offence  for  which  he  obtains  such  pardon,  and  not  so  much 
to  restore  his  person,  as  to  give  him  a  new  credit.     But 
nothing  can  restore  or  purify  the  blood  when  once  cor- 
rupted, if  the  pardon  be  not  allowed  till  after  attainder, 
but  the  high  and  transcendant  power  of  parliament.    Yet, 
if  a  person  attainted  receive  the  King's  pardon,  and  after- 

(7)  Bullock  v.  Dodds,  2  B.  and  A.  258. 
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wards  bath  a  son,  that  son  may  be  heir  to  his  father,  because 
the  father  being  made  a  new  man,  might  transmit  new  in- 
heritable blood,  though  had  he  been  Dorn  before  the  par- 
don, he  could  never  have  inherited  at  all." 

In  order  to  do  away  with  the  necessity  of  a  pardon  under 
the  great  seal,  for  the  purpose  of  restoring  the  offender  to 
his  civil  rights  in  ordinary  cases,  the  7  and  8  Geo.  4.  c.  28. 
s.  13.  enacts,  "That  where  the  King's  Majesty  shall  be 
pleased  to  extend  his  royal  mercy  to  any  offender  convict- 
ed of  any  felony  punishable  with  death,  or  otherwise,  and 
by  warrant  under  his  sign  manual,  countersigned  by  one 
of  his  principal  secretaries  of  state,  shall  grant  to  such 
offender  either  a  free  or  conditional  pardon,  tne  discharge 
of  such  offender  out  of  custody,  in  the  case  of  a  free 
pardon,  and  the  performance  of  the  condition  in  the  case 
of  a  conditional  pardon,  shall  have  the  effect  of  a  pardon 
under  the  great  seal,  for  such  offender  as  to  the  felony  for 
which  such  pardon  shall  be  so  granted.  Provided  always 
that  no  free  pardon,  nor  any  such  discharge  in  consequence 
thereof,  nor  any  conditional  pardon,  nor  the  performance 
of  the  condition  thereof,  in  any  of  the  cases  aforesaid, 
shall  prevent  or  mitigate  the  punishment  to  which  the 
offender  might  otherwise  be  lawfully  sentenced  on  a  sub- 
sequent conviction  for  any  felony  committed  after  the 
granting  any  such  pardon." 

And  inasmuch  as  doubts  were  entertained,  whether  this 
provision  extended  to  those  cases  in  which,  on  the  aboli- 
tion of  benefit  of  clergy,  discretionary  punishments  were 
substituted  by  the  direct  sentence  of  the  Court,  it  was 
enacted  by  9  Geo.  4.  c.  32.  s.  3.  "  That  where  any  offender 
hath  been,  or  shall  be  convicted  of  any  felony  not  punish- 
able with  death,  and  hath  endured,  or  shall  endure  the 
punishment  to  which  such  offender  hath  been  or  shall  be 
adjudged  for  the  same,  the  punishment  so  endured  hath 
and  shall  have  the  like  effects  and  consequences  as  a 
pardon  under  the  great  seal,  as  to  the  felony  whereof  the 
offender  was  so  convicted :  provided  always,  that  nothing 
herein  contained,  nor  the  enduring  of  such  punishment, 
shall  prevent  or  mitigate  any  punishment  to  which  the 
offender  might  otherwise  be  lawfully  sentenced  on  a  sub- 
sequent conviction  for  any  other  felony." 

It  is  provided  by  statute,  (r)  that  offenders  sentenced  to 
transportation,  or  pardoned  on  condition  of  imprisonment, 
may  be  confined  m  the  Penitentiary,  at  Milbank,  until 
they  can  be  sent  to  the  place  of  their  destination,  or  even 

(r)  56  Geo.  3.  c.  63 ;  59  Geo.  3.  c.  136. 
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till  the  expiration  of  the  term  of  their  sentence.  If 
any  person,  ordered  to  be  confined  in  the  Penitentiary 
shall,  during  the  term  for  which  he  shall  be  ordered 
to  confinement,  break  prison,  or  escape  from  the  place 
of  confinement,  or  in  his  conveyance  to  such  place  of 
confinement,  or  from  the  person  having  the  custody  of 
such  offender,  he  shall  be  punished  by  an  addition  of  three 
years  to  the  term  for  which  he,  at  the  time  of  his  breach  of 
prison,  or  escape,  was  subject  to  be  confined ;  and  if  such 
person,  so  punished  by  such  addition  to  the  term  of  con- 
finement, shall  afterwards  be  convicted  of  a  second  escape, 
or  breach  of  prison,  he  shall  be  guilty  of  felony  without 
benefit  of  clergy,  (s)  It  sometimes  happens,  that  a  prisoner 
obtains  a  pardon  after  sentence  of  transportation,  on  condi-  Gratuitous 
tion  of  giving  security  by  recognizance,  that  he  will  banish  transportation, 
himself.  If  he  fail  in  the  condition,  he  will  himself  indeed 
be  guilty  of  no  crime  cognizable  by  the  law,  but  the  recog- 
nizances will  be  forfeited,  and  of  course  estreated.  But 
another  case  sometimes  occurs,  which  calls  for  a  single 
observation;  viz.  that  of  an  offender  of  a  higher  station 
than  ordinary,  whose  punishment  would  be  imprisonment, 
if  sentence  were  passed,  and  who,  to  avoid  the  ignominy, 
or  inconvenience,  of  imprisonment,  solicits  permission, 
after  conviction,  but  before  sentence,  to  exchange  impri- 
sonment by  sentence,  for  a  voluntary  transportation. 
This  gratuitous  commutation  also  (though  by  an  augmen- 
tation of  punishment  in  the  eye  of  the  law),  is  to  be  accom- 
plished after  the  same  manner;  viz.  by  recognizance; 
which,  being  an  engagement  of  record  to  the  Court,  is  con- 
sidered sufficient  security  to  warrant  a  sentence  of  nominal 
fine,  and  a  delivery  of  the  offender  to  his  sureties. 

§7.    OF    ESTREATS. 

What  has  been  just  advanced  respecting  these  recogni-  Estreats  of 
zances  in  open  Court  (operating  to  a  certain  degree,  like  recognizances, 
conditional  pardons,  as  commutations  of  punishment), 
brings  us,  by  a  sort  of  consecutive  transition,  to  a  brief 
consideration  of  the  estreats  of  recognizances,  being  one  of 
the  matters  of  which  this  chapter  professes  to  treat,  as 
arising  out  of  the  termination  of  the  Court's  authority. 

Recognizances,  as  has  been  more  than  once  observed, 
being  only  the  means  pointed  out  by  the  law  to  secure  the 
performance  of  certain  conditions  imposed  by  it,  the  estreat 
of  these  recognizances  is  the  consequence  of  the  failure  of 
those  conditions.     And  breach,  therefore,  of  them,  while 

(j)   59  Geo.  3.  c.  136.  s.  17. 
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the  Court  continues  sitting,  can  only  be  considered,  as  it 
were,  incipient ;  to  be  completed  and  confirmed  by  a  con- 
tinuance of  default,  or  to  be  superseded  and  avoided  by 
compliance  before  the  expiration  of  the  session.  So  that, 
though  the  moment  a  recognizance  is  taken  it  becomes  a 
record,  yet  it  is  every  day's  practice,  and  has  always  been 
uniformly  so,  upon  the  party  bound  by  recognizance  to 
appear  in  court,  or  to  do  any  other  act  imposed  by  the  con- 
ditions, on  exhibiting  a  satisfactory  affidavit  of  any  suffi- 
cient reason  for  his  non-compliance  with  the  terms,  for  the 
Court,  on  motion  being  made  for  that  purpose,  to  take  off 
(as  it  is  termed)  the  estreat  in  that  particular  instance. 
Supposing  the  authority  of  the  Court  to  have  been  thus 
exercised,  what  is  to  follow  must  depend  on  the  circum- 
stances of  each  particular  case.  If  appearance  in  court 
were  the  only  object  to  be  attained,  that  appearance  may 
be  attended  with  all  the  consequences  in  contemplation ; 
or  a  respite  of  the  question  to  be  discussed  may  be  granted 
by  the  same  authority  which  has  superseded  the  estreat; 
or  a  new  recognizance  may  be  required  in  open  court';  or, 
lastly,  if  the  affidavit  be  insufficient  to  procure  these  con- 
sequences, the  estreat  will  be  confirmed. 

After  the  session  has  expired,  the  clerk  of  the  peace,  or 
town  clerk,  (as  the  case  is)  makes  out  a  proper  estreat, 
or  list  of  the  forfeitures  incurred,  and  the  fines  inflicted 
while  the  session  continued ;  and  he  is  directed  by  sta- 
tute (t)  to  deliver  a  perfect  estreat,  or  schedule  of  all  fines, 
issues,  amerciaments,  and  other  forfeitures  whatever,  to  the 
sheriff  before  Michaelmas,  and  a  duplicate  into  the  Court 
of  Exchequer,  by  the  second  Monday  after  the  morrow  of 
All  Souls,  under  not  only  a  heavy  pecuniary  penalty,  but 
a  liability  of  being  discharged  from  office,  and  further  dis- 
abilities, (u)  With  the  ulterior  proceedings,  after  the  sum 
forfeited  has  become  a  debt  due  to  the  King,  the  sessions 
have  no  concern,  nor  can  we  have  any  here.  The  Court  of 
Exchequer  issues  process  to  compel  payment,  through  the 
medium  of  the  sheriff,  and  therefore,  to  that  court  alone 
belongs  the  cognizance  of  all  further  applications. 

§8.  OF  RESTITUTION  OF  GOODS  OBTAINED  BY 

THEFT  OR  FRAUD. 

Restitution  of  The  last  subject  to  be  touched  upon  is  appertaining, 
goods  stolen  or  though  somewhat  remotely,  to  the  conclusion  of  the 
obtained  by^     justices'  authority  in  sessions, — that  of  restitution  of  goods 

(/)  22  and  23  Car.  2.  c.22. 

(w)  4  and  5  Wm. and  Ma.  c.  24.  and  3  Geo.  I.e.  15. 
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stolen,  or  unlawfully  obtained,  to  the  right  owner,  after 
the  conviction  of  the  offenders. 

The  person  from  whom  goods  were  stolen,  had  formerly 
three  methods  whereby  to  procure  restitution :  1st.  By  ap- 
peal of  robbery ;  2dly.  By  a  statute  21  Hen.  8.  c.  1 1.  which 
introduced  a  new  law,  in  the  words  following : 

"  If  any  felon  do  rob,  or  take  away  any  money,  goods, 
or  chattels  from  the  King's  subjects,  from  their  persons  or 
otherwise,  within  this  realm,  and  thereof  be  indicted  and 
arraitped,or  found  guilty,  or  otherwise  attainted,  by  reason 
of  evidence  given  by  the  party  robbed,  or  owner  of  the 
money  or  goods,  or  by  any  other  by  their  procurement : 
then  the  party  robbed,  or  owner  of  the  money  or  goods, 
shall  be  restored  to  such  his  money  or  goods ;  and  as  well 
the  justices  of  gaol  delivery  as  other  justices  before  whom 
the  felon  shall  be  found  guilty  or  otherwise  attainted,  may 
award  a  writ  of  restitution,  in  like  manner  as  if  the  felon 
were  attainted  on  appeal/' 

3dlv.  By  common  law.  (v)  But  there  does  not  appear  to 
have  oeen  any  writ  of  restitution  awarded  for  above  two 
hundred  years  past ;  for  it  is  now  usual  for  the  Court,  upon 
the  conviction  of  a  felon,  to  order  (without  any  writ)  im- 
mediate restitution  of  such  goods  as  are  brought  into 
court,  to  be  made  to  the  several  prosecutors,  (w)  Indeed, 
without  any  writ  of  restitution,  or  even  order,  the  party 
may  retake  his  goods  wherever  he  happens  to  find  them,  so 
as  it  be  not  in  a  riotous  manner,  or  attended  with  a  breach 
of  the  peace,  because  he  hath  pursued  the  law  upon  the 
felon,  and  may  have  his  writ  of  restitution  upon 
demand. 

Besides,  the  owner  may  have  this  only  opportunity  of 
doing  himself  justice  ;  for  his  goods  might  be  afterwards 
conveyed  away  or  destroyed,  ifhe  had  no  speedier  remedy 
than  the  ordinary  process  of  the  law :  if  therefore,  he  can 
so  contrive  it  as  to  gain  possession  of  property  again, 
without  force  or  terror,  the  law  favours,  and  will  justify 
his  proceeding.  (*) 

Likewise,  if  the  felon  be  convicted  and  pardoned,  or 
be  allowed  his  clergy,  the  party  may  bring  his  action  of 
trover  for  the  goods,  and  recover  a  satisfaction  in  damages; 
but  that  is  a  consideration  beside  our  purpose  here. 

If  it  shall  appear  to  the  Court  that  the  party  hath  been 
guilty  of  a  gross  neglect  in  prosecuting,  it  seems  that,  in 

(y)  1  Hale,  538.  (t/;)  Loft,  R.  88 ;  4  Bla,  Com.  363. 

(x)  3  Bla.  Com.  4. 
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such  case,  he  shall  not  be  entitled  to  restitution  by  any 
authority  of  the  Court,  (y) 

At  common  law,  where  goods  had  been  obtained  from 
another  by  mere  fraud,  the  Court  had  no  power  to  award 
restitution  of  the  offender,  as  in  cases  of  felony.  (z)    Bat 
now  by  statute  7  and  8  Geo.  4.  c  29.  s.  57.  "to  encou- 
rage the  prosecution  of  offenders,"  it  is  enacted,  "  That 
if  any  person,  guilty  of  any  such  felony  or  misdemeanor 
as  aforesaid,  in  stealing,  taking,  obtaining,  or  converting, 
or  in  knowingly  receiving  any  chattel,  money,  valuable 
security,  or  other  property  whatever,  shall  be  indicted  for 
any  such  offence,  oy  or  on  behalf  of  the  owner  of  the  pro- 
perty, or  his  executor  or  administrator,   and  convicted 
thereof,  in  such  case  the  property  shall  be  restored  to  the 
owner  or  his  representative ;  and  the  Court  before  whom 
any  such  person  shall  be  so  convicted  shall  have  power  to 
award,  from  time  to  time,  writs  of  restitution  for  the  said 
property,  or  to  order  the  restitution  thereof  in  a  summary 
manner ;  provided  always,  that  if  it  shall  appear  before 
any  award  or  order  made,  that  any  valuable  security  shall 
have  been  bonajide  paid  or  discharged  by  some  person  or 
body  corporate,  liable  to  the  payment  thereof,  or,  being  a 
negotiable  instrument,  shall  have  been  bonajide  taken  or 
received  by  transfer,  or  delivery,  by  some  person  or  body 
corporate  for  a  just  or  valuable  consideration,  without  any 
notice,  or  without  any  reasonable  cause  to  suspect  that 
the  same  had  by  any  felony  or  misdemeanor  been  stolen, 
taken,  obtained,  or  converted  as  aforesaid,  the  court  in  such 
case  shall  not  award  or  order  the  restitution  of  such  se- 
curity." This  clause  applies  to  property  abstracted  by  any 
of  the  offences  punishable  under  this  act ;  by  larceny  at  com- 
mon law ;  stealing  all  descriptions  of  property  not  previously 
the  subjects  of  larceny,  but  made  punishable  by  the  act, 
whether  as  felony  or  misdemeanor ;  by  /alse  pretences ; 
and  to  convictions  for  receiving  all  kinds  of  property  so 
protected,  whether  the  thief  be  known  or  not,  and  whe- 
ther he  be  or  be  not  amenable  to  Justice.     In  all  these 
cases,  if  the  property  be  forthcoming  at  the   trial,  the 
Court  will  at  once  order  it  to  be  restored ;  and  if  not,  may, 
at  any  time,  order  a  writ  of  restitution  to  issue. 

The  provision  of  this  statute,  that  restitution  shall  not 

be  awarded  in  case  of  a  security  bona  fide  paid,  or,  being 

.  transfer rable  by  delivery,  transferred,  for  value  without 

fraud,  is  in  analogy  with  the  decisions  as  to  the  rights  of 

(y)  Hawk.  b.  2.  c.9S.  (»)  2  East,  P.  C.  c.  18. 
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owners  in  such  cases  at  common  law.  It  is  now  quite 
settled  that  the  party  whose  negotiable  securities  nave 
been  fraudulently  or  feloniously  abstracted,  cannot 
recover  them  from  any  holder  who  has  taken  them  for 
value  without  fraud,  and  under  circumstances  presenting 
no  ground  of  reasonable  suspicion,  (a) 

(a)  This  was  decided  as  to  bank  notes,  in  Lowndes  v.  Anderson, 
13  East,  R.  130 ;  and  Solomons  v.  the  Bank  of  England,  13  East,  R. 
186,  n. ;  as  to  Exchequer  Bills,  in  Woolley  v.  Pole,  4  B.  and  A.  1 : 
and  applies  also  to  checques,  and  all  orders  for  payment  of  money 
to  the  bearer. 
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The  following  statute  was  not  known  to  the  Editor  till 
after  the  part  of  this  work,  to  which  it  has  reference 
(Chapter  1.  §  5.),  was  printed. 
Act  of  9  Geo.  4.     9  Geo.  4.  c  9. — An  Act  to  enable  the  justices  of  the 
*•  *  peace  for  Westminster,  to  hold  their  Sessions  of  the  Peace 

during  term,  and  the  sitting  of  the  Court  of  King's  Bench. 
"  Whereas,  by  the  present  law  of  the  realm,  the  jus- 
tices of  the  peace,  for  the  city  and  liberties  of  Westminster, 
are  not  authorized  to  hold  their  sessions  during  the  sitting 
of  his  Majesty's  Court  of  King's  Bench  at  Westminster, 
or  elsewhere,  in  the  county  of  Middlesex ;  and  it  is  expe- 
dient that  the  said  justices  should  have  such  power  and 
authority   for   the  more    speedy   trial  of  offenders  and 
the  more  effectual  dispatcn  of  business ;  be  it  therefore 
enacted  by  the  King's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and 
8et»k>Moftbe   temporal  and  Commons  in  this  present  parliament  assem- 
pe«*  amy  be     bled,  and  by  the  authority  of  the  same,  that  it  shall  be 
beidai  West-     lawful  for  the  said  justices  of  the  peace  for  the  city  and 
wi^IncHMtbc  liberties  °f  Westminster,  to  begin  and  continue,  or  to 
lilting  of  the      continue  when  begun,  any  session  of  the  peace  for  the 
Court  of  King's  said  city  and  liberties  until  the  business  thereof  shall  be 
Bench,  finally   concluded,   notwithstanding  the   essoign   day  or 

other  commencement  of  any  term,  may  happen ;  or  his 
Majesty's  Court  of  King's  Bench  may  sit  at  Westminster, 
or  elsewhere  in  the  county  of  Middlesex,  before  or  at  the 
beginning,  or  during  the  continuance  of  any  such  session; 
and  that  all  trials,  judgments,  proceedings,  acts,  and 
things  whatsoever,  bad,  made,  ana  done  at  any  such  ses- 
sion, and  all  proceedings,  acts,  and  things  whatsoever, 
in  pursuance  of  such  judgments,  shall,  notwithstanding  the 
happening  of  the  essoign  day,  or  other  commencement  of 
any  term,  or  the  sitting  of  the  Court  of  King's  Bench 
as  aforesaid,  be  good  and  valid  in  law,  to  all  intents  and 
Commencement  purposes  :  Provided  always,  that  every  sessions  of  the 
oftbeMMions.  peace,  to  be  held  for  the  said  city  and  liberties,  shall 
commence  in  the  week  preceding  the  holding  of  each  of 
the  Quarter  or  General  Sessions  of  the  Peace  for  the 
county  of  Middlesex. 
Public  Act.  "II.  And  be  it  further  enacted,  that  this  Act  shall  be 

deemed  and  taken  to  be  a  public  act." 
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%*  The  References  to  the  Precedents  are  printed  in  Italics. 
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ABATEMENT,  see  "  Misnomer,"  "  Pleas." 

Pleas  inv  rendered  useless  by  7  Geo.  4.  c.  64.  s.  19  :  331 

ABJURATION,  oath  of,  see  "  Qualification  of  Justice." 
Form  of  oath,  38. 

ACCESSARIES,  see  "  Receivers." 
Who  are,  in  case  of  larceny,  158 
Receivers  of  stolen  goods  are  not,  at  common  law,  158 
Cannot  be  convicted  unless  with  or  after  principal,  158 
Form  of  indictment  against  an  accessary  before  the  fact,  jointly  with 

the  principal,  158 
Form  of  indictment  against  an  accessary  after  the  fact,  jointly  with 

principal,  159. 
Punishment  of  accessaries  in  cases  of  larceny,  159 

ACCOUNTS  OF  PARISH  OFFICERS, 
How  examined  and  allowed,  473 
Appeal  against,  473  ;  see  "  Overseers.' 

ACTION  AGAINST  JUSTICES, 
When  trespass  will  lie,  44 

Not  when  there  is  a  conviction  good  in  form,  unless  the  warrant  is 
bad,  44 
Action  on  the  case,  44,  5 

Where  there  is  a  conviction,  45 

Only  where  malice  and  want  of  probable  cause  appear,  45 
Limitation  of,  45 
Notice  of,  45,  6 

When  necessary,  46 

Form  of,  46 

How  indorsed,  46, 7 
Tender  of  amends  in,  47 
Payment  of  money  into  court  in,  47 
Venue  in  local,  47 

Will  not  lie  for  acts  done  in  session,  48 
General  issue  in,  47 

ACQUITTAL, 
Effect  of,  393 

ADDITION  in  Indictments, 

Of  degree  or  occupation,  107,  8 

Of  residence,  109 

Now  practically  immaterial,  109,  10 

ADJOURNMENT, 

Of  judgment,  when  may  be,  393,  4 

ADVOCATES,  see  "  Barristers,"  ««  Attornies," 

ALEHOUSES, 

Licensing  of,  regulated  by  9  Geo.  4.  c.  51,9 

General   annual    meeting   for    licensing ;    see   "  General  Annual 
Licensing  Meeting" 
When  general  annual  meeting  to  be  holden,  9,  10 

2x 
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ALEHOUSES,— continued. 

Time  and  place  of  general  annual  meeting  appointed,  10 

Notices  of,  how  given,  10 

How  adjourned,  10 

Appointment  by,  of  Special  Sessions  for  transferring  licenses,  II 

Notices  of  adjournment  of,  and  of  Special  Sessions  appointed  by,  II 

What  justices  disqualified  from  acting  at,  11,  12 

When  county  justices  may  interfere  in  meeting  bolden  for  a  town 

corporate,  &e,  12 
How  questions  at,  to  be  decided,  13 

How  party  prevented  from  attending  may  be  licensed  at,  15 
Form  of  licenses  granted  at,  16  n.  (m) 
Fees  on  licenses  granted  at,  18 
Persons  disqualified  from  being  licensed  at,  19 
Proceedings  at,  for  offences  against  the  tenor  of  license,  19 
May  remit  complaint  of  third  offence  to  Quarter  Sessions,  20 
May  bind  over  constable,  or  other  party,  to  prosecute  at  sessions, 

20,1 
Appeal  from  acts  of,  to  Quarter  Sessions,  22 
How  justices  of,  indemnified  against  costs,  23 
May  be  closed  by  two  justices,  on  occasion  or  apprehension  of  riot, 

19  n. (a) 
Form  of  conviction  for  offence*  relating  to,  602—5 
For  telling  excisable  liquor  without  license,  603 
Against  publican  for  gelling  liquor  to  be  drunk  in  other  premises  than 

those  licensed,  604 
Against  a  licensed  publican  for  offence  against  tenor  of  license,  601 

ALLEGIANCE,  OATH  OF,  37  j  see  "  Qualification  of  Justices." 

Form  of  oath,  38 

AMENDMENT, 

In  indictments,  cannot  be  made  at  sessions  under  Lord  Tenterden's 

act,  353 
In  orders  of  removal,  what  matters  amendable  at  sessions,  542,3 
Of  poor  rates,  when  proper,  instead  of  quashing,  471,  2 

APPOINTMENT  OF  OVER8EER8,  see  "  Overseers." 

APPEAL,  IN  GENERAL, 

What  it  is,  416 

Ho  w  d  i  ffers  from  certiorari ,  416 
Incidental  authority  to  adjourn,  416 
Distinction  in  case  of  orders  and  convictions,  416,  7 
Right  of,  must  be  expressly  given,  4 17, 8 
Steps  preliminary  to,  4 18—432 
When  express  notice  necessary,  418 
When  notice  in  writing  unnecessary,  418,  9 
When  notice  dispensed  with,  419 
Session  to  which  appeal  must  be  preferred,  420 
In  point  of  place,  420 

In  point  of  time,  with  respect  to  the  terminus  a  quo,  421 
In  point  of  time  with  respect  to  the  terminus  ad  quern,  428 
When  notice  omitted,  and  appeal  dismissed,  the  right  is  gone,  431 
When  recognizance  omitted,  the  right  is  gone,  432 
Trial  and  determination  of,  432^-5 
Order  of  hearing,  432 
Proceedings  on  hearing  432,  3 
Judgment  on,  433 

Cannot  be  given  by  deputy,  433 
How  determined  by  justices,  434 
When  may  be  altered,  434 
Costs  on,  435.     See  "  Costs." 

APPRENTICES, 

Jurisdiction  of  tesatauft  ta  com  of,' 400 
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APPRENTICES,— continued. 

Provision  of  5  Eliz.  c.  4.  s.  35.  respecting  disputes  between  mas- 
ter and  apprentice,  400 
Construction  of  act,  401 

When  sessions  may  proceed  in  master's  absence,  401 
Sessions  may  order  apprentice  to  be  corrected,  402 
Settlement  of,  483 — 493 ;  see  "  Settlement  of  Poor." 
Form  of  order  by    two  justices  fo+  discharging,  on   complaint  of  the 

master,  560 
Form  of  order  for  discharging,  on  Ms  own  complaint,  561 
Form  of  order  for  continuance   of  with  the  representative  of  his  de 
ceased  master,  561 

ARRAIGNMENT, 

Mode  and  parts  of,  340 

Calling  prisoner  to  the  bar  by  name,  340 

Reading  indictment,  340 

Asking  the  prisoner  whether  he  be  guilty  or  not,  340 

Consequence  of  refusal  to  plead,  341 
Pleas  on,  341 
Proceedings  on  plea  of  not  guilty,  341 

ARTICLES  OF  THE  PEACE. 

How  consideration  of,  may  come  before  sessions,  402 

Surety  on,  may  be  taken  for  an  indefinite  time,  402,  3 

Better  for  justice  only  to  bind  over  to  sessions,  404 

Calling  applicant  for,  at  sessions,  405 

Surety  may  be  continued,  thongh  the  applicant  do  not  appear,  405 

Exhibition  of  articles  at  sessions,  405 

Requisites  of  articles,  405 

Grounds  of  exhibiting,  406 

Fear  of  bodily  harm,  406 

Threat  of  imprisonment,  406 

Muit  not  be  malicious  or  vexatious,  406 

Not  merely  because  of  existing  variance,  407 

Not  for  danger  to  servants  or  cattle,  40? 

May  be  for  danger  to  wife  or  child,  407 

Must  shew  fear  of  present  danger,  407 
Against  whom  granted,  407 
Practice  as  to  continuing  surety  on,  407,  8 
How  recognizance  on,  may  be  discharged,  408 

Not  by  release,  408 

Nor  by  pardon,  408 

Application  may  be  originally  made  to  sessions,  409 

Application  should  be  made  in  the  neighbourhood,  409 

Form  of  warrant  to  apprehend  party  against  whom  the  application  is 
made,  409 

On  default  recognizance  certified,  410 

When  recognizance  may  be  respited,  410 

When  recognizance  will  be  forfeited,  410 

Proceedings  on  recognizance  forfeited,  410 

ASSAULT, 

1.  Common  assault,- what,  170,  1 
In  what  manner  may  be  committed,  171 
What  provocations  will  justify,  171 
When  justified  as  lawful  correction,  172 
Prosecution  for,  172 
May  include  assaults  on  more  than  one  person,  172 
May  be  adopted  as  well  as  a  civil  remedy,  172 
Summary  remedy  for  common  assault,  by  9  Geo.  4.c.  31 .  s.  27  :  172,3 
Certificate  of  magistrate  a  bar  to  further  proceedings,  173 
Not  to  be  pursued  in  aggravated  cases,  173 
Form  of  indictment  for  a  common  assault,  174 
Form  of  summary  conviction  for,  under  9  Geo,  4.  c.  3.  s.  27  :  603 

2x2 
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ASSAULT,— continued. 

Punishment  of  common  assail (,  174 

2.  Assault  aggravated  by  the  degree  of  violence,  174—8 
Form  of  indictment  for  assault  and  beating  out  an  eye,  174 

For  assaulting  and  imprisoning  a  party  tilt  he  gave  a  promissory 

note,  175 
For  assaulting  a  pregnant  woman,  whereby  she  was  delivered  of  a 

dead  child,  175 
For  challenging  a  person  and  holding  over  him  a  drawn  sword,  175,  6 
For  assaulting  a  chaise-driver,  and  overturning  his  chaise,  177 
For  cruelly  beating  and  ill-treating  a  parish  apprentice,  and  keeping 

her  without  necessary  food,  178 

3.  Assault  aggravated  by  the  intent,  178,  9 

Offence,  bow  punishable  under  9  Geo.  4.  c.  31.  8. 25.;  178,  9 
Question  of  intent  for  the  jury,  179 
Merged  in  felony  if  completed,  179 
Form  of  indictment  for  assault  with  intent  to  ravish,  179 
For  assault  with  intent  to  commit  an  unnatural  crime,  179 

4.  Assault  aggravated  by  the  office  of  the  party  assaulted,  179—181 
Proof  necessary  to  sustain  charge  of,  179 

Form  of  indictment  for  assaulting  constable  in  the  execution  of  his 

duty,  180 
For  assault  with  intent  to  obstruct  the  apprehension  of  party  accused, 

180 
For  assaulting  game-keeper  in  the  execution  of  his  duty,  180 
For  assaulting  collector  of  turnpike  toll  in  the  execution  of   his 

duty,  180,  I 
For  an  assault  on  account  of  money  won  at  play,  181 

ASSEMBLY,  UNLAWFUL, 
Law  as  to,  312,  3 

ATTORNEY, 

Cannot  act  as  justice  at  county  session  where  he  practises,  40 
Clerk  of  peace  cannot  act  as,  at  sessions,  54 
Exempted,  while  practising,  from  service  on  juries,  64 
When  heard  at  sessions  as  an  advocate,  82,  3 

May  practise  at  sessions  if  entitled  to  do  so  in  the  courts  at  Westmin- 
ster, 83 

Not  if  clerk  of  the  peace,  83 

Not  if  under-sheriff,  83 
May  not  practise  at  sessions  if  not  admitted  and  enrolled,  83. 
Penalty  for  practising  if  not  admitted,  83 
Requisites  to  admission,  83,  4 

Attorney  struck  off  the  rolls  may  not  practise  at  sessions,  84 
Attorney  convicted  of  infamous  crime  may  not  practise,  84 
Fees  of,  85 
Bills  of,  86 
Protection  of  client's  communications  to,  from  disclosure,  379 

AUCTION, 

Conviction  of  an  auctioneer  for  selling  by  auction,  without  license,  605 

BAIL, 

Provision  of  7  Geo.  4.  c.  64.  for  taking,  on  charges  of  felony,  3 
When  two  justices  may  take,  on  charges  of  felony,  3,  n.  (jb) 
Discretion    of  justices   as    to   taking    or    refusing,    on    charges   of 

felony,  3,  n.(ft) 
Examination  to  be  taken  before  bailing  or  committing,  3,  4.  n.  (b) 

BANKER,  see  "  Embezzlement." 
BARRATRY, 

Offence  of,  181 

Particular  acts  of,  need  not  be  specified  in  indictment,  181 

Acts  of,  must  be  specified,  if  required,  before  trial,   I8| 

Form  of  indictment  Jor%  \8l. 

Punishment  of,  \8\ 
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BARRISTER, 

How,  may  obtain  preaudience  at  sessions,  82,  3 
What  barristers  usually  practise  at  sessions,  83 
Duty  of,  in  opening  case  for  prosecution,  350 

When  called  upon  to  elect  on  which  charge  he  will  proceed,  358,  9 
Should  not  question  witnesses  as  to  their  religious  opinions,  beyond 

their  belief  in  a  future  state  of  retribution,  370 
When  counsel  for  a  prisoner  may  object  that  there  is  no  case  to  go  to 

the  jury,  383 
When  coansel  for  a  defendant  may  address  the  jury,  384 
Right  of  reply,  of  if  evidence  be  given  or  opened,  388 
Retainer  of,  cannot  be  shewn   in  evidence,  379 

BASTARDY, 

Original  jurisdiction  of  sessions  in  case  of,  399 
Provisions  of  18  Eli  z.  c.  3.  respecting,  545 

Powers  of  18Eliz.  extended  to  justices  iu  session,  546 
Powers  of  justices  extended  by  49  Geo.  3.  c.  68.  ;  546 
Recognizance  of  reputed  father,  when  respited,  547 

When  discharged,  547 
Summary  enforcement  of  order  of  maintenance,  547 
Order  in  case  of  married  women,  on  what  evidence  made,  550 
No  time  limited  for  making  order,  550 
Examination  of  the  mother,  551 

Not  essential  to  order,  551 
No  order  can  be  made  unless  child  be  born  alive,  551 
Form  of  order  of  filiation  and  maintenance,  552. 
Appeal  against  order,  549,  553 

Given,  but  not  effectually,  by  18  Ifliz.  c.  3  ;  553 

Rests  ou  45  Geo.  3.  c.  68.  s.  5.;  553 

Time  of,  553 

Notice  of,  553 

Proceedings  on,  at  sessions,  554 

Judgment  on,  554 
Settlement  of  bastards;  see  "  Settlement  of  Poor." 

BRIDGE,  see  "Highway,"  "  Nuisance." 

CALENDAR, 

Of  prisoners,  with  crimes  and  sentences,  to  be  transmitted  by  gaoler 
after  each  session  to  secretary  of  state,  59 

CATHOLICS, 

Relieved  from  certain  disabilities  on  taking  °atn,  91 
Form  of  oath,  91 

CERTIFICATES, 

Operation  of,  on  settlement,  533    542 ;  see  "  Settlement  of  Poor." 

CERTIORARI, 

Causes  for  which  it  may  he  required,  629 

The  right  of  the  crown  to,  630 

Effect  of,  630 

May  be  granted  to  remove  proceedings  from  individual  magistrates, 

631 
When  demandable  of  right,  631 
When  granted  as  matter  of  discretion,  631 

When  not,  631 

Form  of  affidavit  to  ground  application  for,  632 
Lies  not  to  remove  poor  rate,  632 
Not  granted  so  as  to  deprive  party  of  appeal,  632 
Only  lies  to  remove  judicial  acts,  633 
How  obtained,  633 
Statutable  provisions  respecting,  in  case  of  indictments,  633 

Do  not  extend  to  prosecutor,  634 
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CERTIOR  A  RI ,— continued. 

Statutable  provision  respecting,  in  case  of  conviction?,  635 

Recognizance  on,  when  Decenary,  635 

Form  of  notice  of  motion  for,  636,  7 

Form  of  writ  to  justices  to  remove  information,  depositions,  o>c.  against 

a  party  committed  for  trial,  637 
Form  of  writ  of  certiorari  to  remove  indictment,  637 
Return  to,  638 

How  enforced,  638 

Must  be  on  parchment,  638 

By  whom  made,  639 

Practice  on,  639 

Form  of  return  of  record  of  indictment  from  a  session,  639 

Caption  of  indictment  on,  640 

Form  of  return  of  an  order  of  session  affirming  a  conviction^  610 

Form  of  return  from  a  single  justice,  <m 

Ulterior  proceedings  in  crown-office  on,  641 

Costs  on,  649 

CHAIRMAN  OF  SESSIONS, 

Charge  of,  to  grand  jury,  95,  and  note  (a) 
Summing  up  of  criminal  case  by,  388 

CHALLENGE— (To  break  the  Peace), 
Offence  of,  182 

When  criminal  information  will  be  granted  for,  182 
Punishment  of,  182 
Form  of  indictment  for  sending  a  written  ckaUenge,  182 

For  sending  a  challenge  inclosed  in  a  letter,  182,  3 

For  sending  a  written  challenge  to  prosecutor,  and  posting  him  on  his 
declining  to  fight,  183 

A gainst  the  bearer  of  a  challenge,  184 

For  a  personal  challenge,  1 84 

For  writing  a  letter  inciting  another  to  send  a  challenge,  185 

CHALLENGE  (to  Jurors)— see  "  Pett*  Jury." 

CHARACTER, 

Effect  of  evidence  as  to,  discussed,  386,  7 

CHEATS  AND  FALSE  PRETENCES, 

1.  Cheats  indictable  at  common  law,  185 — 7 

What  cheats  indictable  at  common  law,  185 

Form  of  indictment  for  setting  by  false  weights  and  measures,  1 S6 

For  counterfeiting  post-mark  on  a  letter,  186 
Punishment  of,  187 

2.  False  pretences  by  statute,  187—194 

Provisions  of  8  Geo.  4.  c.  29.  s.  53 ;  187 

What  amounts  to  a  false  pretence  within  the  statute,  187, 8 

Points  as  to  indictment  for,  188 

Forms  of  indictments  :— 

For  obtaining  goods  from  tradesmen  under  pretence  of  being  ser- 
vant to  a  customer,  and  sent  by  him  for  them,  189 
For  falsely  pretending  a  child  to  be  a  pauper  of  a  parish,  and 

obtaining  thereby  money  from  overseer,  189 
For  obtaining  goods  by  giving  an  order  for  payment  of  money, 

knowing  it  to  be  worthless,  189 
For  falsely  pretending  to  attesting  justice  and  recruiting  Serjeant, 
that  party  was  not  apprentice,  and  obtaining  money  as  a  recruit,  1 90 
Against  member  of  a  benefit  club  for  obtaining  the  money  of  the 

club  by  false  pretences,  1§1 
For  obtaining  more  than  the  sum  due  for  the  carriage  of  a  parcel  by 

producing  a  false  ticket,  193 
For  obtaining  bills  of  exchange  under  pretence  of  getting  them  dis- 
counted, 193 
Trial — offence  nolwver^ed  in  larceny,  194 
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CLERK  OF  THE  PEACE, 

How  appointed,  51 

May  execute  office  by  deputy,  51 

His  office  not  saleable,  52 

Duration  of  office,  52 

Why  and  how  he  may  be  suspended  or  dismissed,  52 

Oath  of  office,  52 

Duties  of,  53 

Responsibility  of  for  indictments,  53 

Obligation  to  draw  indictments,  53 

Duties  in  session,  53 

Bound  to  certify  convicted  felons,  53 

Required  to  make  an  annual  return  of  parties  tried,  to  Home  Depart- 
ment, 53 

Bound  to  deliver  to  sheriff*  abstract  of  fines,  &c.  53 

Penalty  on,  for  concealing  fine,  54 

May  not  act  as  attorney  in  the  sessions,  54 

Fees  of,  to  be  ascertained  under  57  Geo.  3.  c.  91  :  54 
Table  of,  how  made  and  confirmed,  54 
When  exhibited,  54 
Extortion  by,  54 

When  he  must  act  without  fee,  54 

Remedy  for  fees,  55 

CLERKS  AND  SERVANTS, 

Larceny  by,  at  common  law,  151 

Larceny  by,  under  7  and  8  Geo.  4.  c.  29.  s.  46  :  152 

Form  of  indictment  under  this  statute,  1 52 
Felonious  embezzlement  by,  153 

1.  Who  within  statute,  154 

2.  How  things  must  be  received  to  be  subjects  of  embezzlement,  154 

3.  In  what  act  embezzlement  consists,  155 
Provisions  as  to  indictments  for,  155, 6 
Form  of  indictment  for  f  157 

Points  on  indictment  for,  157 

COIN, 

Offences  relating  to,  194 — 7 
Uttering  counterfeit  money,  194 
Prosecution  for  second  offence,  195 
Ringing  the  changes,  195 
Guilty  knowledge  of  utterer  how  shewn,  196 
All  present  and  concurring  in  guilty  uttering,  indictable,  19 
Form  of  indictment  for  uttering  a  counterfeit  shilling ,  196 
For  uttering  counterfeit  shillings  twice  or  more  within  ten  daps,  196 
For  uttering  counterfeit  half -crown  having  another  in  possession,  196 
For  a  second  offence  after  conviction,  197 
For  procuring  counterfeit  money  with  intent  to  utter  it,  197 

COMMISSION  OF  THE  PEACE, 

Terms  of,  applicable  to  sessions,  31,  2 
Quorum  clause,  32, 3 

COMPOUNDING  OFFENCES, 
Offence  of,  198 

Form  of  indictment  for  compounding  a  felony,  198 
For  compounding  an  offence  against  a  penal  statute,  198,  9 
For  taking  money  to  refrain  from  laying  an  information,  200 

COMPROMISE, 

With  sanction  of  court,  in  criminal  cases,  before  trial,  328 
Question  as  to  propriety  of  allowing,  329,  and  n.  (a) 

CONFESSION,  see  "Evidence." 

CONSPIRACY* 

Considerations  on  the  law  of,  200,  2 
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CONSP I RAC  Y,— continued. 

Enumeration  of  cases  where  it  hat  been  holden  indictable,  203,  4 
Points  respecting  indictment  for,  204,5 
Cognizable  by  the  quarter  sessions,  205 
General  outline  of  an  indictment  for  conspiracy,  205 
Form  of  indictment  at  common  law  for  a  conspiracy  among  workmen  to 
raise  their  wages  and  lessen  the  time  of  labour,  205,  6 
For  a  conspiracy  among  workmen  to  raise  wages,  prevent  others  from 

working,  and  break  open  a  prison,  206,  7 
Against  master  shoemakers  for  conspiring  not  to  employ  workmen  who 

had  left  their  last  master  without  his  consent,  207 
For  conspiring  to  procure  the  marriage  of  paupers,  in  order  to  charge 

a  foreign  parish  with  the  maintenance  of  the  woman,  208,  9 
Against  overseers  for  conspiring  to  compel  a  poor  woman  in  labour  to 

go  into  another  parish,  210,  1 
For  conspiring  to  charge  a  man  with  receiving  stolen  goods,  and  thereby 
obtaining  money  for  compounding  it,  and  causing  him  to  expend 
money  for  the  entertainment  of  the  conspirators,  211,  2 
For  conspiring  to  induce  persons  to  commit  a  felony  that  the  conspi- 
rators might  obtain  a  reward  on  their  conviction,  212,  3 
For  conspiring  to  make  a  riot  and  demolish  premises,  212,  3 
For  conspiring  to  charge  a  person  with  being  the  father  of  a  bastard 

child  in  order  to  extort  money,  213,  4 
For  conspiring  to  charge  a  man  with  an  unnatural  crime  with  a  view 

to  extort  money,  214,  5 
For  conspiring  to  charge  a  person  with  an  unnatural  crime  and  de- 
manding money  to  settle  it,  215,  6 
For  conspiring  to  charge  a  man  and  his  wife  with  keeping  a  brothel, 
and  offering  money  to  a  witness  to  swear  falsely  in  support  of  the 
charge,  216,  7 
For  conspiring  to  induce  a  wife  to  leave  her  husband  and  carry  away 
his  goods,  217,  8 
Punishment  of  conspiracy,  219 

Conviction  of,  does  not  render  a  party  incompetent  to  be  a  witness,  219 
CONSTABLES,  Chief, 

Duties  of,  at  session,  59,  60 
How  chosen,  60 
How  sworn,  60,  1 
May  act  by  deputy,  62 

Will  be  answerable  for  deputy,  unless  he  be  accepted  and  sworn,  62 
Ought  not  to  be  removed  but  at  general  or  special  sessions,  63 
Presentments  by,  discontinued,  62 

Form  of  indictment  against,  for  refusing  to  take  the  office  after  election  at 
the  quarter  sessions,  290 
CONSTABLES,  Petty, 
Duties  at  session,  60 

Fineable  for  non-attendance  at  sessions  60 
How  appointed,  60 
Mandamus  will  lie  to  swear  in,  61 
Indictable  for  refusing  to  take  office,  61 
Oath  taken  by,  61 
Fees  of,  61 

Leet,  or  justices  out  of  session,  may  remove,  62 
Have  a  right  to  discbarge  after  year's  service,  62 
Special,  entitled  to  remuneration,  61 
Form  of  indictment  for  assaulting,  180 

Forms  of  indictment  against,  for  escape,  see  "  Escape  and  Rescue.'1 
Forms  of  indictment  against,  for  refusing  to  take  office,  and  misconduct 
in  office,  see  "  Office." 
CONTEMPT, 

When  justice  may  commit  for,  43 ;  see  **  Words." 
Wheu  sessions  ma^  commit  for,  47 
Sessions  cannot  attach  tot  coft\emv\\i\tf\**>&*&\«nce  of  orders,  48 
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CONVICTION  (SUMMARY), 
Summary  conviction,  what,  567 
Must  be  strictly  accurate  in  form,  56S 
General  requisites  of,  568 
The  information,  568 
Statement  of  time,  569 
Statement  of  place,  569 

Statement  of  authority  of  convicting  justice,  570 
Statement  of  charge,  570 

Accuracy  required  as  to  names,  570,  1 
Description  of  offence,  in  what  terms,  571, 2 
Facts  to  be  charged,  not  inferences,  572,  3 
Exemptions  and  exceptions,  when  necessary  to  negative,  573 
The  summons,  575 
The  appearance  or  default,  575,  6 
The  confession  or  defence,  576,  7 
The  evidence  in  support  of  the  charge,  577 

How  to  be  set  forth,  579 
The  judgment,  581 

In  case  of  joint  offence,  583 
Application  of  penalty,  583 

When  necessary  to  be  set  forth,  584 
The  costs,  586,  7 
Convictions  to  be  returned  to  sessions,  588 
Appeal,  when  given,  588,  9 
Copy  of  conviction  demandable,  589 
Acquittal  on,  cannot  be  reversed,  589 

Justice  cannot  be  compelled  to  enforce  an  erroneous  conviction,  589 
Justice  may  draw  up  in  form  afterwards  and  return,  590 
General  form  of  conviction,  given  by  3  Geo.  4.  c.  23  :  590,  1 
Rules  applicable  to  particular  forms  given  by  statutes,  591 — 3 
When  surplusage  in,  will  not  vitiate,  593 
Judgment  on,  cannot  be  good  in  part,  and  bad  in  part,  593 
Power  of  mitigating  penalties  on,  595,  6 
Statement  in,  of  alternative  punishments,  596 
Appeal  against  conviction,  596 
Notice  of,  597 

When  recognizance  supersedes  notice,  597 
Course  of  proceeding  on,  598 
Reference  to  ascertain  facts,  600 
Reference  of  amount  of  costs,  600 
Reference  by  consent,  600 
Costs  allowed  or  refused,  when,  600 
Consequence  of  dismissal  of  appeal  for  informality,  601 
Adjournment  of  appeal,  601 
Precedents  of  convictions,  602 — 624 

In  case  of  assault,  602,  see  '•  Assault." 

In  cases  of  alehouses,  602 — 5,  see  "  Alehouses." 

In, case  of  auctions,  605,  6,  see  "  Auctions." 

For  offences  relating  to  deer,  606 — 9,  see  "  Deer." 

For  offences  relating  to  fish,  609,  10,  see  "  Fish." 

For  offences  relating  to  fruit,  fyc.  610 — 12,  see  •*  Fruit." 

For  offences  against  game  laws,  612 — 21,  see  "  Game." 

For  offences  relating  to  trees,  622 — 4,  see  "  Trees." 

For  vagrancy,  624,  see  "  Vagrants." 

CORONER, 

Cannot  act  as  justice,  40 
Stated  to  be  an  officer  of  the  session,  55 
Fees  of,  to  be  paid  by  order  of  session,  55 
Exceptions,  55 

No  coroner  entitled  to  fees  by  order  of  sessions  in  jurisdictions  not 
contributing  to  county  rates,  56 
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CORONER,— con/Mued. 

Discretion  of  sessions  as  to  fees,  56,  7 

King's  Bench  will  not  interfere  with  discretion  duly  exercised,  57 
Coroner  indictable  for  extortion,  56 
Ought  not  to  act  by  deputy,  57  n.  (b) 
Prevalent  remissness  of,  in  framing  inquisitions,  57  n.  (b) 

COSTS, 

On  indictments  and  presentments  for  not  repairing  ways  and  bridges, 

268,646 
On  proceedings  removed  by  certiorari,  642 
On  criminal  prosecution,  643 

In  case  of  felony,  644 

In  cases  of  misdemeanor,  645 

Mode  of  obtaining  the  order  for,  645 

From  what  fund  payable  in  limited  jurisdictions,  646 

How  regulated,  646 

Costs  in  cases  of  nuisances,  647 

In  prosecutions  of  disorderly  houses,  647 

On  appeals  against  poor  rate,  647 

On  appeal  against  orders  of  removal,  647 

On  orders  of  suspension  and  maintenance,  646 

On  appeals  against  overseers'  accounts,  653 

On  vagrant  act,  653 

Under  licensing  act,  653 

COUNSEL,  see  "  Barrister," 

CRIMINAL  INFORMATION,  see  "  Justices." 
When  justices  liable  to,  43 

Party  applying  for,  must  come  with  clean  hands,  43 
Time  within  which  granted,  43 
Notice  of,  necessary,  in  case  of  justice,  43 
When  rule  for, discharged  with  costs,  44 
When  rule  for,  discharged  without  costs,  44 
When  rule  for,  discharged  on  payment  of  costs,  44 
Whether  it  will  ever  lie  against  justices  for  conduct  in  session,  48 — 50 
When  granted  in  case  of  a  challenge,  182 

CUSTOS  ROTULORUM, 

May  convene  special  sessions,  7 

Cannot  alone  convene  a  general  session  of  peace,  24 

May  convene  a  general  session  with  concurrence  of  one  justice,  24 

Principal  person  in  session  of  the  peace,  30 

Office  of,  distinct  from  that  of  lord  lieutenant,  30 

Has  custody  of  records,  30 

How  nominated,  30 

Manner  of  appointment,  31 

Ought  to  attend  sessions  by  himself,  or  clerk  of  the  peace,  31 

Appoints  clerk  of  the  peace,  31 

May  not  sell  office  of  clerk  of  the  peace,  31 

DECLARATION, 

Against  transubstantiation,  39 
In  lieu  of  sacramental  test,  40 

DEDIMUS  POTESTATEM, 
Writ  of,  37 

DEER, 

Offences  relating  to,  148,9 

Form  of  indictment  for  coursing,  6fc.  in  inclosed  places,  149 
Form  of  indictment  for  coursing,  fyc.  in  uninclosed  places  after  a  convic- 
tion, 149 

Form  of  indictment  for  assaulting  keepers  in  the   execution   of   their 
duty,  150 

Form  of  conviction  for  hunting  or  snaring  in  the  uninclosed  part  of  a 
forest,  chase,  8jc.  606 
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DEER,— continued. 

Form  of  conviction  for  having  venison  in  possession  without  satisfactorily 

accounting  for  it,  606 
Form  of  conviction  for  setting  a  snare  in  a  forest  to  take  deer,  607 
Form  of  conviction  for  destroying  fences  of  land  where  deer  are  kept,  608 

DEFENCE  OF  PRISONER, 

When  counsel  of  prisoner  may  address  the  jury,  382,  4 
When  counsel  of  prisoner  may  address  the  Court,  S83 
Evidence  in  answer  to  charge,  984 

1.  As  to  discrediting  witnesses,  384,  5 
S.  Evidence  to  character,  386 
When  a  reply  is  given  to  prosecutor's  counsel,  388 

DISCHARGE, 

Of  prisoners  acquitted,  398 
Passing  prisoners  on  discharge,  398 
Money  given  to  prisoners  on  discharge,  398 
Fees  on,  398,  9 

DISSENTERS, 

Registry  of  places  of  worship,  92 
Preachers  may  be  required  to  take  oath,  93 
May  insist  on  registry,  &c.  as  matter  of  right,  93 
Form  of  indictment  for  disturbing  in  worship,  248 

DISTRESS, 

Rescue  of,  indictable,  227. 

Form  of  indictment  for  rescuing  goods  distrained  for  rent,  233 

For  assaulting  bailiff  and  rescuing  goods  of  a  lodger  distrained  for 

rent,  233,  4 
For  rescuing  goods  distrained  for  rent  after  a  fraudulent  removal, 
234, 5 
Indictment  for  rescuing  cattle  distrained    damage  feasant    before  im- 
pounding, 235 
For  pound  breach,  236 
Form  of  order    of  two  justices  for  payment  of  double  value  of  goods 

removed  to  prevent  distress,  562 
Where  complaint  is  made  by  a  bailiff,  564 

DIVIDING  COURT  OF  QUARTER  SESSION,  100,  I. 

DOGS,  STEALING,  &c 

Form  of  conviction  for  stealing  a  dog  under  7  and  8  Geo.  4.  c.  29.  5.  3, 
608. 
For  second  offence  under  same  section,  609 

EMANCIPATION  OF  CHILDREN, 

Law  as  to,  481 — 3;  see  "  Settlement  of  Poor.1* 

EMBEZZLEMENT, 

Felonious,  by  clerks  and  servants,  153 

Distinction  between  larceny  and  embezzlement,  153 

Provision  of  7  and  8  Geo.  4.  c.  29.  s.  47.  153 

Circumstances  necessary    to    constitute    felenious    embezzlement, 
153—155 

Provisions  as  to  indictment  for,  155 — 7 

Form  of  indictment  for,  157 

Mode  of  charging  two  or  three  acts  of  embezzlement,  157 

Counts  added  for  larceny  at  common  law,  157 
Misdemeanor,  219—224 

1.  Embezzlement  misdemeanor  at  common  law,  219 

Form  of  indictment  against  a  surveyor  of  the  highways  for  using 
materials  obtained  for  repairing  them  on  his  own  premises, 
219—221 

2.  Embezzlement    by    bankers,    attornies,     and     agents,     under 

7  and  8  Geo.  4.  c.  29.  221—224 
Provisions  of  s.  49.  as  to  bankers,  &c.  221 
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EMBEZZLEMENT,— continued. 

Proviso,  that  the  act  shall  not  extend  to  frosted,  &c.  222 

Enactment  as  to  factors  pledging  fraudulently,  222 

Proviso,  that  the  act  shall  not  extend  to  party  disclosing  his  guilt 

on  compulsory  process,  222 
Form  of  indictment  against  an  agent  for  applying  to  hit  own  use 
money  and  securities  placed   with    written  instructions  in  his 
hands,  223 
Against  a  banker  for  negotiating  a  biU  deposited  with  him  for  safe 

custody,  223 
Against  a  factor  for  pledging  the.  wine  and  dock  warrants  of  his 
principal,  223 

ENGROSSING, 

Offence,  what,  241 

Form  of  indictment  for,  242 

ESCAPE  AND  RESCUE, 
Nature  of  offences,  224 
Escapes  permitted  by  officers,  224 
Rescue  by  third  persons,  225 

Provisions  of    16  Geo.  2.  c.  24.  as  to  nnsuccessful   attempts   to  es- 
cape, 225 
Provision  where  no  attempt  is  actually  made,  226,  7 
Provision  of  4  Geo.  4.  c.  64.  s.  43.  as  to  conveying  the  means  of  escape 

into  prisons,  227 
Escape  after  sentence  of  transportation,  227 
Rescue  of  distress  and  pound  breach,  227 
Indictment  for;  points  relating  to,  227, 8 

Form  of  indictment  against  a  party  charged  with  larceny,  for  escaping 

from  constable,  228 

Against  a  constable  for  negligently  permitting  a  person,  arrested  by  a 

warrant  on  a  charge  of  misdemeanor,  to  escape  from  his  custody,  228, 9 

Against  a  constable  for  negligently  permitting  a  man  committed  for 

rape  to  escape,  229 
Against  a  gaoler  for  permitting  a  prisoner  to  escape,  who  had  been 

committed  to  his  custody  on  a  charge  of  robbery,  230 
Against  a  turnkey  for  permitting  a  prisoner  charged  with  misdemeanor 

to  escape,  230, 1 
Against  a  constable  for  suffering  persons,  whom  the  watchman  had 
brought  to  him  in  the  watch-house,  to  go  at  large,  and  compounding 
with  them  for  money,  231 , 2 
Against  two  persons  for  rescuing  from  a  constable  persons  in  his  cus- 
tody/or an  assault,  232 
For  rescuing  goods  distrained  for  rent,  233 
For  assaulting  bailiff,  and  rescuing  goods  of  a  lodger  distrained  for 

rent  of  a  room,  234 
For  assault,   and  rescuing    goods  distrained  after  a  fraudulent  re- 

moval,  234,  5 
For  rescuing  cattle  taken  damage  feasant  before  impounding,  235 
For  rescuing  cattle  from  a  pound  taken  damage  feasant,  236 

ESTATE,  SETTLEMENT  BY, 

Law  as  to,  524 — 533;  see  "  Settlement  of  Poor.1 

EVIDENCE, 

Allegations  in  indictment  requiring  to  be  supported  by,  352 
Variance  between  matter  of  description  and  proof,  fatal,  352 

Amendment  cannot  be  made  under  Lord  Ten  terd  en's  act,  353 
Affirmative  must  be  proved,  353 
Knowledge  and  intent,  how  proved,  353 
Quantity  of  proof  requisite  to  sustain  a  charge,  353, 4 

Single  witness  sufficient,  353 

Confession  may  suffice,  354 

How  far  evidence  of  accomplice  requires  corroboration,  354 
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EVIDENCE,— continued. 

Kind  of  proof  necessary  to  sustain  a  charge,  354 — 7 

Confessions  before  magistrates,  how  to  be  taken,  and  when  admis- 
sible, 355 

Confessions  made  to  others,  when  admissible,  356 

Against  whom  confessions  arc  evidence,  357 

Effect  of  confession,  357 
Confining  evidence  to  a  single  transaction,  357 

Failures  of  justice  from  misapprehension  of  rule  as  to,  357 

Rule  that  evidence  must  be  applicable  to  issue,  357 

Proof  of  one  offence  may  embrace  other  offences,  358 

Evidence  of  other  utterings  to  prove  guilty  knowledge,  359 
Best  evidence  to  be  produced,  360— 2 

Meaning  of  rule,  360 

What  necessary  to  let  in  secondary  evidence,  360,  1 

Notice  to  produce,  361 

Hearsay  never  admissible,  361 

Dying  declarations,  362 
Documentary  evidence,  362 — 8 

Statutes,  how  evidenced,  362 

Proclamations  and  addresses,  362 

The  Gazettes,  363 

Public  books,  363 

General  history,  363 

Surveys  and  inquisitions,  363 

Records,  363 

Terriers,  363 

Ancient  maps,  364 

Corporation  books,  364 

Parish  registers,  364 

Heralds' books,  inscriptions,  &c.  364 

Sentence  of  Spiritual  Court,  364 

Depositions  in  criminal  cases,  365 

Examination  of  pauper,  365 
Of  a  soldier,  366 
Of  a  prisoner,  366 

Deeds,  366 

Copies  of  deeds,  when  admissible,  367 
Necessity  of  stamps  on  documents,  367 

Private  writings,  proof  of  handwriting,  368 
Competency  of  witnesses,  368 — 377,  see  "  Witness." 
Calling  and  examining  witnesses,  377 — 382,  see  "  Witness." 
Evidence  in  answer  to  the  charge,  384,  5 

To  contradict  or  discredit,  witnesses,  384,  5 

To  character  of  party  accused,  385, 6 
Evidence  in  reply,  387 

EXAMINATION, 

Of  witness,  see  "  Witness." 

Of  pauper,  not  evidence,  365 

Of  soldier,  when  evidence,  366 

Of  prisoner  when  evidence  as  to  settlement,  366 

Of  pauper,  how  taken,  476 

EXTORTION ;  see  "  Office." 

FALSE  PRETENCES;  see  "Cheats  and  False  Pretences." 

FEES, 

Of  justices' clerks,  42 
Table  of,  confirmed  by  justices  of  assize,  42 
Table  of,  in  Middlesex,  confirmed  by  the  chief  justices,  42 

Of  clerk  of  the  peace,  54;  see  "  Clerk,  of  the  Peace." 

Of  coroner,  55 — 7  ;  sec  *•  Coroner." 

On  discharge  after  traverse,  399 
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FELONY  f  tee  "  Labcewy." 
Definition  of,  183 
What  kinds  of,  usually  tried  at  tearioa,  123, 4 

FENCES, 

Somsoary  punishment  for  stealing  or  cutting,  145 
Conviction  for  destroying,  where  deer  are  kept,  606 

FINES  AND  PENALTIES, 

Justices  to  pay  over  to  sheriff  before  Michirl—  sessioo,  42 
Justices  to  scad  account  of,  to  clerk  of  the  peace,  when,  42 

FISH, 

Offences  relating  to,  voder  7  aad  8  Geo.  4.  e.  29.  2S6, 7. 

Form  of  indictment  for  taking  JUm  m  wafer  adjoining  or  belonging  to  a 

dwelling-house,  237 
Form  of  conviction  for  taking  JUm  la  stater  not  adjoining  m  dwelling- 
house,  609 
For  angling  in  water  adjoining  a  dweUing-honse,  610 
For  angling  in  water  not  adjoining  a  dwettiug-hsuse,  610 

FORCIBLE  ENTRY  AND  DETAINER, 
Offence  at  common  law,  237 
Offence  by  statute,  238 

No  distinction  between  degree  of  force  requisite  to  sustain  an  indict- 
ment at  common  law,  and  by  statute,  239 
A  colourable  title  in  prosecutor  will  suffice,  239 
Doubt  whether  in  prosecution  on  the  statute,  the  prosecutor  is  a  com- 
petent witness,  239 
Form  of  indictment  for  a  forcible  entry  and  detainer  at  common  law,  239 
For  a  forcible  entry  into  freehold  premises,  under  5  ffic  2.  c.  8.  240 
Under  21  Jac.  1.  c  15.  for  entry  into  leasehold  or  other  premises,  240 

FORESTALLING, 
Offence  what,  241 
Form  of  indictment  for,  241 

FORGERY, 

Not  cognizable  by  sessions,  87 — 9 

FRIENDLY  SOCIETY, 

Form  of  order  of  justices  for  re-admission  of  a  member  illegally  excluded, 

and  payment  of  arrears  due  to  him,  565 
Form  of  indictment  against  stewards  for  disobeying  order,  308 

FRUIT,  VEGETABLES,  &c. 

Summary  punishment  for  stealing  in  gardens,  &c.  145 
Second  offence,  in  stealing  in  gardens,  &c.  felony,  145 
Stealing,  when  not  in  gardens,  punishable  on  conviction,  146 
Form  of  indictment  for  second  offence  in  stealing  from  a  garden,  148 
Form  of  conviction  for  first  offence  in  stealing  fruit,  &^c.  growing  in  gar- 
den, 61 1 
For  damaging  fruit  with  intent  to  steal,  61 1 
For  stealing  cultivated  roots  not  growing  in  a  garden,  orchard,  fife.  61 1 

GAME, 

Offences  relating  to,  under  9  Geo,  4.  c.  69.  242 — 6 

Provisions  of  57  Geo.  3.  c.  9.  as  to  going  armed  at  night,  repealed, 
243 
First  offence  in   unlawfully  being  at  night  with  an  engine   for 
destroying  game,  subject  to  three  months'  imprisonment  on  con- 
viction before  two  justices,  243 
Second  offence,  six  months,  243 
Third    offence,   misdemeanor,   punishable   with   transportation, 

Power  of  apprehending  offenders,  and  punishment  of  resistance. 
244  ' 

Meaning  of  the  lexm%  "  night"  and  "  game"  in  the  act,  244 
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GAME, — continued. 

Offence  where  three  go  together  armed  at  night,  245 
Prosecutions  to  be  within  twelve  months,  245 
Form  of  indictment  for  third  offence  after  two  convictions,  245,  6 
For  assaulting  gamekeeper  and  his  assistant,  246 
Offences  under  7  and  8  Geo.  4.  c.  29.  s.  30. 
Provision  as  to  killing  bares  and  conies  in  the  night  time,  246,  7 
Form  of  indictment  for,  247 
Precedents  of  summary  convictions  for  offences  relating  to,  612 — 21 

For  a  first  offence,  under  9  Geo,  4.  c.  69.  fit  being  in  a  close  at  night 

with  an  engine  to  destroy  game,  612 
For  a  second  offence  under  same  section,  613 
On  7  and  8  Geo.  4.  c.  29.  s.  SO.  for  taking  hares  or  conies  in  breeding 

grounds  in  the  day-time,  613 
On  same  section,  for  setting  snares  for  taking  hares  or  conies  in  the  day- 
time, 614 
On  5  Ann.  c.  14.  for  keeping  and  using  dogs  to  kill  game,  being  unqua- 
lified, 614 
On  5  Ann.  c.  14.  for  using  an  engine  to  destroy  game,  617 
On  5  Ann.  c.  14.  for  keeping   a  lurcher   and   other  dogs  to  destroy 

game,  619 
Against  an  innkeeper,  for  selling  a  partridge,  620 
GAMEKEEPER, 

Form  of  indictment  for  assaulting,  180 
GAMING, 

Form  of  indictment  for  assault  on  account  of  181 

GAOLER,  see  "  Escape  and  Rescue." 
Duty  of,  to  attend  sessions,  58 
Duties  of,  at  sessions,  58 

Journal  to  be  kept  and  produced  at  sessions  by,  58 
Report  to  be  made  by,  at  sessions,  58 
Questions  to  be  answered  by,  at  sessions,  58 
Certificate  as  to  compliance  with  prison  regulations  to  be  declared 

by,  at  sessions,  59 
Yearly  return  by,  of  state  of  prison,  59 
Calendar  of  prisoners,  and  sentences,  to  be  transmitted  to  Secretary 

of  State  after  each  session  by,  59 
Salary  of,  under  control  of  sessions,  59 
Sessions  may  grant  annuity  to,  when  superannuated,  59 

GENERAL  ANNUAL  LICENSING  MEETING, 

Appointed  to  be  bolden  and  regulated  by  9  Geo.  4;  c.  6).  9 
For  what  districts  holder),  9 
Time  of  holding  in  Middlesex  and  Surrey,  9 
Time  of  holding  in  other  counties,  10 
How  to  be  convened,  10 

Notices  of,  on  whom  served,  and  where  affixed,  10 
Adjournment  of,  10,  11 

Appointment  by,  of  auxiliary  special  sessions,  11 
Notices  of  adjournments  of,  and  of  special  sessions  appointed  by,  1 I 
What  justices  disqualified  from  acting  at,  11 
In  towns  corporate,  when  county  justices  may  interfere  at,   12 
Questions  at,  decided  by  a  majority,  13 
Power  of,  to  licence  party  prevented  from  attending,  15 
Duration  of  license  granted  at,  15 
Form  of  license  granted  at,  16,  n.(m) 
Fees  payable  for  licenses  granted  at,  18 

Proceedings  at,  against  publicans  for  third  breach  of  their  license,  20 
Power  of,  to  remit  charges  to  quarter  sessions,  20,  1 
Power  of,  to  take  recognizance  of  party  accused  to  appear  at  quar- 
ter sessions,  21 
Power  of,  to  bind  over  parties  to  give  evidence  at  sessions,  21 
Power  of,  to  bind  over  peace  officer  to  prosecute,  21 
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GENERAL  ANNUAL  LICENSING  MEETING,— continued. 
Appeal  against  acts  of,  22 
Costi  of  appeal  against  acts  of,  S3 

GENERAL  ISSUE, 

Justices  may  justify  under,  in  action,  4? 

GENERAL  SESSION  OF  THE  PEACE, 

Definition  of,  83 

Rarely  holdeo,  except  as  quarter  sessions,  or  in  Middlesex,  23 

By  whom  convened,  24 

How  convened,  24 

Precept  to  sheriff  necessary,  24 

If  parties  attend,  without  precept  at,  proceedings  valid,  24 

Precept  for,  not  sopersedable  by  other  justices,  24 

Whether  two  general  sessions  may  be  holdeo  at  the  same  time,  24,  5 

Consequences  of  improperly  multiplying,  25 

GLASS, 

Form  of  indictment  for  severing  and  stealing  from  house,  142 

GRAND  JURY,  see  "  Jurors.** 
By  what  process  summoned,  69 
How  called,  93 

When  party  accused  may  object  to  them,  93 

When  panel  of,  containing  improper  persons,  may  be  reformed,  94 
How  parties  claiming  to  be  exempted  should  apply,  94 
Number  sworn,  94 
Form  of  oath  administered  to,  94 
Chairman's  charge  to,  95 ;  and  n.  (e) 
How  bills  delivered  to,  96 
Duties  of,  96,  7 

Limits  of  jurisdiction  to  present,  97  $  see  "  Venue," 
Deliberation  of,  99 

May  allow  attorney  to  marshal  evidence,  99 
How  many  must  concur  In  finding,  99 
Form  and  manuer  of  finding,  99,  100 
When  may  find  part  of  a  charge,  100 

HABEAS  CORPUS  AD  TESTIFICANDUM, 

How  obtained  and  served,  79 
Form  of,  79 

HANDWRITING, 

Proof  of,  362 

HARD  LABOUR, 

In  what  cases  of  misdemeanor  may  be  inflicted,  397,  8 

HIGHWAY, 

What  is  a  public  way,  265 

Obligation  to  repair,  265 

Prosecutions  for  not  repairing,  266,  7 

Pleas  in  prosecutions  for  not  repairing,  267 

Proceedings  in  prosecutions  for  not  repairing,  268 

Costs  in  prosecutions  for  not  repairing,  268 

Forms  of  indictments  for  not  repairing,  see  "  Nuisance." 

Forms  of  indictments  for  obstructing,  see  "  Nuisance." 

Forms  of  indictments  for  carrying  on  unwholesome  trades  near  to,  see 

"  Nuisances." 
Orders  for  directing  or  stopping,  555—9 

Provisions  of  appeal  against,  555 

Right  of  appeal  against,  556 

Motion  to  enrol  and  confirm,  556 
Certificate  when  requisite,  557 

Formalities  necessary  lobe  observed  in  making,  557, 8 
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HIGHWAY ,— continued. 

If  formalities  omitted,  the  order  should  not  be  confirmed,  though 
there  is  no  appeal,  558    • 

If  omitted  the  order  may  be  questioned  in  trespass,  558 

How  special  session  to  be  convened,  558 
Appeal,  to  what  session,  558 

Notice  of,  must  state  appellant  to  be  aggrieved,  558 
Form  of  order  for  diverting  a  way  through  the  lands  of  a  party  consent" 

ing,  559 
Form  of  consent  of  owner  of  lands  through  which  new  way  must  pass,  559 
Form  of  order  for  stopping  up  a  way  as  useless,  560 

HIRING  AND  SERVICE, 

Settlement  by,  494 — 508,  see  "  Settlement  op  Poor.' 


»t 


IDLE  AND  DISORDERLY  PERSONS, 
Description  and  punishment  of,  411,  2 

INCORRIGIBLE  ROGUES, 

Description  and  punishment  of,  414,  5 

INDECENCIES, 

1.  Offences  against  religion  and  public  worship,  247— 9 

Form  of  indictment  for  an  open  profanation  of  the  Lord's  day,  247 
At  common  law  for  an  outrage  committed  at  church  during  divine 

service,  248 
For  disturbing  a  dissenting  congregation,  on  52  Geo*  3.  c.  165 :  248 

2.  Offences  against  the  king,  government,  and  magistrates,  249— -252 
Form  of  indictment  for  a  libel  on  the  king)  249 

For  seditious  words  spoken  of  the  king,  250 

For  seditious  words  respecting  the  king  and  constitution,  251 

For  insulting  a  justice  in  the  execution  of  his  office,  252 

3.  Offences  against  public  decency,  253 — 6 

Form  of  indictment  for  digging  up  and  taking  a  dead  body  from 
church  yard,  253 
For  preventing  the  interment  of  a  corpse  by  arresting  it,  253 
For  keeping  a  common  brothel,  253 
For  keeping  a  disorderly  house,  254,  5 
For  bathing  publicly  near  public  ways  and  houses,  255 
For  indecent  exposure  of  the  person,  255 
For  publishing  an  obscene  book,  255,  6 
For  exposing  to  sale  an  obscene  print,  256 

INDICTMENT, 
What  it  is,  101 
Joinder  of  several  offenders  in,  101 

Effect  of,  102 

Propriety  of,  102 

When  not  permitted,  102 

When  not  discreet  or  proper,  102 
Joinder  of  several  offences  in,  102,3 

Offences  must  be  of  same  degree,  103 

Need  not  be  subject  to  the  same  punishment,  103 

Usually  several  conots  inserted  applicable  to  one  charge,  103 

Effect  of  charging  several  distinct  felonies,  103 

Effect  of  charging  several  distiuct  misdemeanors,  103 
Degree  of  offence  to  be  charged  in,  104 
General  requisites  of,  104 — 106 

No  principle  to  be  extracted  from  the  rules  as  to,  104, 5 

Rules  supported  by  decisions,  105,  6 
Provision  of  7  Geo.  4.  c.  64.  s.  20.  as  to,  106 

lnefficacy  of,  106 
Chief  points  in  framing  indictments,  106—116 

1.  Commencement,  with  statement  of  venue,  107 

2  Y 
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IN  DI CT  M  E  NT,— continued, 

2.  Description  of  party  accused,  107 

Christian  and  surname,  107 

Additions  of  degree  and  mystery,  107,  8 

Addition  of  residence,  109 

How  error  in  name  or  addition  operates,  109,  10 

3.  Statement  of  time  when  offence  was  committed,  110 

4.  Statement  of  place,  1 1 1 

When  time  and  place  most  be  repeated,  1 1 1 

5.  Description  of  party  against  whom  offence  was  committed,  111,2 

In  offences  against  the  property  of  several,  112,  3 
6  Statement  of  the  corpus  delicti,  1 13,  4 
Mast  allege  a  specific  act,  113 
Must  be  explicit,  113 
Must  not  be  in  disjunctive,  113 
May  be  in  copulative,  1 13 
Form  of  act  employed,  114 
In  indictments  on  statute,  114 
Statement  of  number,  quantity,  and  value,  115 

7.  Statement  of  the  manner  of  committing  offence,  115 

How  far  necessary,  1 15 

8.  Conclusion,  1 15,  6 

At  common  law,  1 15 

By  statute,  116 
How  indictment  engrossed,  116 
How  endorsed,  with  names  of  witnesses,  1 17 
Finding  of,  by  grand  jury,  117 

INFORMATION, 

Form  of9  on  penal  statute,  121, 2 

Criminal ;  see  "  Criminal  Information/' 

How  to  be  set  forth  in  conviction,  568  ;  see  "  Conviction." 
JUDGMENT— in  Criminal  Cases, 

Motion  in  arrest  of,  393 

Address  in  mitigation  of  punishment  preceding,  393 

Adjournment  of,  393 

Proclamation  before,  in  felony,  394 

Punishment  in  cases  of  felony,  395 

PunUhment  in  cases  of  misdemeanor,  396 

Cases  of  misdemeanor  in  which  hard  labour  may  be  inflicted,  397,  8 

In  Appeals  ;  see  '•  Appeal." 

JURISDICTION, 
Of  sessions, 

In  general,  how  created,  1 

When  exclusive,  1,2 

In  cities  and  towns  corporate,  2 
Of  the  Quarter  Sessions  over  offences,  87 

Generally  over  felonies,  87 

Not  over  forgery,  87 

Generally  over  misdemeanor,  87 

Not  over  perjury  at  common  law,  87 

Over  offences  created  by  statute,  88 

Not  over  offences  to  be  tried  by  justices  of  oyer  and  terminer,  88 

Customary  jurisdiction,  how  limited,  88,  9 
Original  civil  jurisdiction  of  the  Sessions,  399 

In  case  of  bastardy,  399 

In  case  of  apprentices,  400, 2 ;  see  '*  Apprentices.'* 

In  case  of  articles  of  the  peace,  402 — 10;  see  "Articles  of  the 
Peace." 

In  case  of  vagrancy,  411 — 15;  see  ••Vagrants." 
JURORS, 

Recent  revision  of  ihe  law  respecting,  63 
Parties  liable  to  serve  as,  6*3 
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JURORS,— continued. 

Parties  exempted  from  serving  as,  63,  4 
Parties  disqualified  from  serving  as,  64 

Regulations  to  secure  a  proper  supply  and  succession  of,  65 — 73 
Warrant  to  be  issued  by  clerk  of  peace  to  high  constable,  with 
forms  of  precepts  and  returns,  65 
Form  of  warrant,  65, 6 
Precept  to  be  issued  by  each  high  constable  to  the  parish  officers 
within  his  district,  66 
Form  of  precept,  66,  7 
Lists,  to  be  returned  by  parish  officers,  68 

Form  of  lists,  68 
Lists,  when  and  where  to  be  affixed,  68 
Special  petty  sessions  for  correcting  lists,  68 
Corrected  lists  how  allowed  and  returned  to  sessions,  69 
Lists  to  be  kept  by  clerk  of  the  peace,  69 
Jurors'  book  made  out  from  lists,  69 
To  be  delivered  each  year  to  the  sheriff  for  use,  69 
Names  only  to  be  taken  from  book,  69 
Process  to  the  sheriff  for  summoning,  69 
Grand,  how  summoned,  69 ;  see  "  Grand  Jury." 
Petty,  how  summoned ;  see  "  Petty  Jury.'* 
How  individuals  selected  to  serve  as  jurors,  70, 1 
Time  and  mode  of  summoning,  71 

Penalty  on  officers  for  neglect  in  summoning  and  returning,  71,  2 
Qualification  of  jurors  in  the  smaller  jurisdictions,  73 
Qualification  of  jurors  at  the  London  sessions,  73 

JUSTICES  OF  PEACE, 

When  expedient  that  more  than  one  should  act,  6 
Who  disqualified  from  acting  in  licensing  meeting,  11,12 
How  many  necessary  to  compose  a  quarter  session,  31 
Meaning  of  the  phrase  "  of  the  quorum,"  31,2     ■ 
Almost  all  justices  now  "of  the  quorum,"  33 
May  act  for  adjoining  counties,  if  resident  in  one,  33  n.  (0 
Qualification  of,  33,4 
Annual  amount  of  property  they  must  possess,  83, 4 
Must  continue  to  possess  it  while  they  act,  34  n.(fc) 
Must  not  act  aft<  r  assigning  property,  34  n.(fc) 
Penalty  for  acting  without,  34,5 
Oath  of  qualification,  35 

To  be  subscribed,  and  kept  in  record  of  session,  35 
Attested  copy  of,  evidence,  35 
Proof  of,  lies  on  Justice  inaction,  35 
Justice  must  give  notice  to  informer  of  lands  not  specified  in  oath, 

if  he  mean  to  rely  on  them,  35 
Lands  only  available  for  value  beyond  incumbrances,  35,6 
Action  for  penalty  incurred  in  acting  without,  36 
Plaintiff  in»  may  discontinue,  when,  36 
When  defendant  entitled  to  treble  costs,  36 
Only  one  penalty  recoverable,  36 

No  proceedings  can  be  had  after  action  bond  fide  for  prior  acts,  36 
Must  be  brought  within  six  months,  36 
Provisions  as  to,  only  extend  to  county  justices,  36 
Exception  to  provision  as  to,  36 
Must  sue  out  writ  of  dedimus  potestatem  before  acting,.  37 
Oath  of  office  of,  37 

Oaths  of  allegiance,  supremacy,  and  abjuration,  to  be  taken  by,  37,  8 
Declaration  against  trantabatantiation  to  be  subscribed  by,  37,  9 

To  be  registered,  39 
Oaths,  &c.  to  be  taken  by,  but  once  in  a  reign,  39 
Declaration  in  lieu  of  the  sacramental  test  by,  39,  40 
Where  to  be  made,  40 

2   y  2 
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JUSTICES  OF  PEACE,— continued. 
Where  preserved,  40 
Consequence  of  omission  to  make,  40 
Persons  disqualified  from  acting  at,  40 
Sheriff,  40 
Coroner,  40 

Attorney,  solicitor,    or  proctor,   except  iu  towns  corporate,   or 
towns  being  counties  of  themselves,  40 
How  discharged,  40 

By  writ  ooder  great  seal,  40 
By  death  of  the  king,  41 
Not  by  promotion,  41 
Not  amerced  for  non-attendance  on  sessions,  41 
Wages  for  attendance  at  session,  41 
Clerks  of,  fees,  41 
In  Middlesex, 42 
How  should  dispose  of  penalties  received  out  of  session,  42 
Protection  op 
Out  of  session,  42,3 

May  sue  for  words  spoken,  when,  42, 3 
May  commit  for  contempt,  when,  43 

When  more  discreet  to  sue,  or  indict,  than   commit  for  con- 
tempt, 43 
In  session,  47 

May  commit  for  contempt,  when,  47  and  n.  (A) 
Cannot  grant  an  attachment  for  contempt,  48 
Liability  op 
Out  of  session,  43 — 47 

Never  liable  criminally  for  mere  error,  43 
For  corruption,  liable  to  indictment  or  information,  43,  293 
Complainant  in  information  against,  must  himself  be  guiltless,  43 
Information  against,  must  be  moved  for,  within  two  terms,  43 
Information  not  granted  late  in  second  term  after  offence,  43 , 
Notice  of  motion  for  information  necessary,  43 
On  information  granted,  prosecutor  must  not  proceed  civilly,  44 
If  action  and  indictment  be  brought  for  same  cause,  the  indict- 
ment may  be  stayed  by  nolle  prosequi,  44 
When  magistrate  completely  answers  the  rule  for  information,  he 

shall  have  costs,  44 
When  magistrate's  conduct  has  been  illegal,  but  not  corrupt,  rale 

may  be  discharged  without  costs,  44 
When  rule  for  information  discharged  on  payment  of  costs,  44 
When  trespass  lies  against  a  magistrate,  44 
When  a  conviction  protects  a  magistrate,  44,  5 
When  an  action  on  the  case  lies  against  a  magistrate,  45 
Limitation  of  actions  against,  45 
Notice  of  action  against  a  magistrate,  45, 6 
Tender  of  amends  by  a  magistrate  who  has  acted  illegally,  47 
Payment  of  money  into  court  by  magistrate  after  action,  47 
Venue  in  action  against  magistrate,  47 
In  session,  48,  9 

No  action  will  lie  for  act  done  in,  48 

Whether  criminal  proceedings  will  lie  for  acts  done  in,  49,  50 
Form  of  indictment  for  insulting  a  justice  in  the  execution  of  his 
office,  252 
Against  a  justice  for  causing  a  person  to  be  imprisoned  in  a  matter 

over  which  he  had  no  jurisdiction ,  295 
A gainst  justices  for  corruptly  refusing  a  publican's  license,  296 
OitDEiu  of;  see  "  Orders  of  Justices." 

LARCENY  AT  COMMON  LAW, 

Distinction  between  grand  and  petty,  abolished,  124 
Definition  of,  124 
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LARCENY  AT  COMMON  LAW,— continued. 

What  taking  necessary  to,  124,5 

What  carrying  away  necessary  to,  125 

What  description  of  goods  the  subject  of,  126,  7 
Must  be  things  of  intrinsic  value,  126 
Must  be  things  in  which  there  is  a  property,  126 
Must  be  things  unconnected  with  real  estate,  126,  7 

From  what  possession  a  taking  is  larcenous,  127 — 133 
Distinction  between  larceny  and  swindling,  128—132 
Distinction  between  larceny  and  breach  of  trust,  132,3 

How  far  things  taken  must  be  another's,  133,  4 

Intent  essential  to  larceny,  134—6 

Form  of  indictment  for  larceny,  136 

Points  relating  to  indictment  for  larceny,  136—138 
Description  of  the  things  stolen,  136,  7 
Statement  of  owners,  137 
Allegation  of  offence,  138 

Form  of  indictment  for  stealing  milk  from  a  cow,  1 38 
For  stealing  goods  of  party  unknown,  138 

Punishment  of  simple  larceny,  138,  9 

LARCENY  OF  SECURITIES,  139;  see  "  Securities— stealing." 

LARCENY  OF  MINERALS,  &c,  141  ;  see  "  Minerals,"  "Lead." 

LARCENY  OF  TREES,  143;  see  "Trees." 

LARCENY  OF  DEER,  148;  see  "Deer." 

LARCENY  BY  TENANTS  AND  LODGERS,  151 

LARCENY   BY    CLERKS  AND  SERVANTS,    151 ;    see   «  Clerk," 
"  Servant,"  "  Embezzlement." 

LARCENY,  AGGRAVATED,  rarely  prosecuted  at  sessions,  161 

LEAD,  RIPPING  AND  STEALING, 

Provision  of  7  and  8  Geo.  4.  c.  29.  s.44.  respecting,  141 
Form  of  indictment  for  stealing  from  house,  142 
For  ripping  with  intent  to  steal,  142 

LIBEL, 

Alleged  principle,  the  tendency  to  breach  of  the  peace,  256 

Law  relating  to  offence,  256 
How  far  the  matter  must  be  defamatory,  256,  7 
In  what  manner  the  slander  must  be  expressed  and  published,  257 
In  what  respect  the  intent  must  be  malicious,  257,  8 
What  publication  warranted,  258 

Points  as  to  indictment  for,  258,  9 

Verdict, — the  jury  may  give  a  general,  on  the  whole  charge,  259 

Punishment  of,  259 

Form  of  indictment  for  a  libel  on  a  private  individual,  259 

For  a  libel  on  a  physician,  who  had  been  indicted  for  an  assault  with 
intent  to  ravish,  charging  him  with  the  crime,  and  with  ignorance  in  his 
profession,  250 
For  a  libel  on  a  coroner  relative  to  an  inquisition,  261 
For  a  libel  by  hanging  prosecutor  in  effigy,  263 
For  a  libel  on  a  lady  deceased,  charging  her  with  incontinence,  264 

Public  Libels,  see  "  Indecencies." 

LICENSE,   TO    KEEP   ALBHOU8ES, 

General  annual  meeting  for    granting,  9 ;    see  "  General  Annual 

Licensing  Meeting." 
Justices  disqualified  from  voting  on,  11 
When  county  justices  may  vote  on,  in  towns  corporate,  12 
Questions  relating  to,  how  decided,  13 
Notices  of  application  for,  13 

Form  of,  14,  n.(ft) 
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LICENSE,— -continued. 

Notices  of  application  for  transfer  of,  14 

Form  of,  14,  n.  (/) 
When  party  may  obtain,  without  personal  attendance,  15 
Daration  of,  15 

Form  oft  16,  o.  (m) 
How  granted  on  death,  insolvency,  change  of  tenancy,  &c.  in  middle 
of  the  year,  17 

Notice  of  application  for,  in  such  cases,  18 
Fees  on,  18 

Proceedings  for  offences  against  terms  of,  19,  20 
Appeal  on  refusal  to  grant  or  transfer,  21,  22 

Costs  on  appeal  against  refusal  to  grant  or  transfer,  23 
When  may  be  granted  by  sessions  on  appeal,  22 

LODGERS, 

Larceny  by,   151 

LONDON, 

Times  of  holding  session  in,  26 
Qualification  of  jurors  at  session  In,  73 

MALICIOUS  INJURIES  to  property,  rarely  prosecuted  at  sessions,  161 

MARRIAGE,— Settlement  bt, 

Law  as  to,  508—12 ;  see  "  Sbttlsmbkt  or  Poo*." 

METAL,  Severing  and  Stealing, 

Made  felony  by  7  and  8  Gto*  4.  c.  29.  s.  44 :  141 

Form  of  indictment  for  stealing,  when  affixed  to  a  dwelling-house,  142 
For  ripping,  cutting,  and  breaking,  142 
For  stealings  when  set  in  land,  142 
For  stealing,  when  fixed  as  a  fence,  143 
For  stealing,  when  public  property ,  143 

MIDDLESEX, 

Time  of  holding  general  annual  licensing  meeting  in,  0 

General  sessions  in,  28 

Quarter  sessions  in,  26 

Sessions  in,  have  a  commission  of  oyer  and  terminer,  26 

Recognizance  to   prosecute  in   Westminster  satisfied  by  prosecution 

in,  26 
Table  of  fees  in,  42 

MINERALS, 

Stealing,  or  severing  with  intent  to  steal,  made  felony  by  7  and  8  Geo. 4 

c.  29.  s.37:  141 
Form  of  indictment  for  stealing  from  a  mine,  141 
Form  of  indictment  for  severing  with  intent  to  steal,  142 

MISDEMEANORS;  see  the  various  heads  of  offences  indictable  as  misde- 
meanors. 
Definition  of,  163 

Summary  of,  which  are  indictable  at  common  law,  164    6 
Indictable  by  statute,  166,  7 
Doubtful  cases,  167—9 
Jurisdiction  of  sessions  to  try,  170 
Trial  of,  see  "  Trial  or  Ovfbwcbs." 

MISNOMER, 

Effect  of  misnomer  of  defendant,  109,  10 
Of  party  aggrieved,  material,  111,  2 

MORAVIANS, 

allowed  in  all  cases  to  affirm  instead  of  swearing,  370 

NON-1NTROMITTANT  CLAUSE,  what,  2 

In  absence  of,  county  justices  may  act  in  towns  corporate,  2 

NOTICE  OF  ACTION,  %«tt  "  Action  against  Justices.*' 
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NOTICE  OF  APPEAL,  see  "  Appeal. 

NUISANCE, 

Outline  of  law  of  nuisances,  264 — 8 

1.  In  omitting  to  repair  public  highways  or  bridges,  265 

What  ways  and  bridges  are  public,  265 
Who  are  bound  to  repair  public  ways  and  bridges,  265 
Modes  of  prosecuting  for  non-repair  of  ways  and  bridges,  266 
Requisites  of  indictment  or  presentment,  267 
Pleas  to  indictments  or  presentments,  267 
Proceedings  at  sessions  on  indictments  or  presentments,  268 
Costs  in  prosecutions,  268 
Form  of  presentment  by  a  justice  for  not  repairing  a  highway,  119 
Form  of  indictment  against  inhabitants  of  a  parish  for  not  repairing  a 

highway,  269 
Against  inhabitants  of  a  township  for  not  repairing  a  road,  269 
For  not  repairing  a  highway  situate  in  a  parish  which  lies  partly  in  a 

city  being  a  county  of  itself,   and  partly  in  the  county  at  large, 

against  the  whole  parish,  270 
Against  a  corporation  for  not  repairing  a  highway  which  they  were 

bound  to  repair  by  custom,  27 1 
Against  inhabitants  of  a  county  for  non-repair  of  a  bridge,  27 1 
Against  a  private  individual,  bound  ratione  tenure  to  repair,  for 

suffering  a  bridge  to  decay,  272 
Against  a  corporation  for  suffering  a  watercourse,  which  they  were 

bound  to  cleanse,  and  which  supplied  the  inhabitants  with  water,  to 

be  filthy,  273 
Pleas,  273—5 
Of  the  general  issue  by  the  inhabitants  of  a  parish  to  an  indictment 

for  not  repairing  a  road,  273 
By  the  inhabitants  of  a  parish  to  an  indictment  for  not  repairing  a 

road  that  an  individual  is  bound  to  repair  ratione  tenures,  274 
To  an  indictment  against  an  entire  parish  that  a  particular  division  is 

bound  to  repair,  274 
Replication  denying  a  plea  of  liability  of  individuals  to  repair,  274 

2.  Nuisance  in  actual  obstruction  of  ways,  bridges,  and  rivers,  275—282 

Law  of  offence,  275 

Form  of  indictment  for  erecting  a  gate  across  a  public  footway,  27  5 

For  digging  a  ditch  and  raising  a  hedge  across  the  highway,  276 

For  digging  a  hole  in  the  street,  and  leaving  it  uninclosed,  whereby 
a  carriage  was  overturned,  fyc.  277 

For  leaving  open  an  area  on  the  foot  pavement,  278 

For  stopping  an  ancient  water-course,  whereby  the  water  overflowed 
the  adjoining  highway,  and  damaged  it,  278 

For  erecting  dams  and  weirs  in  the  river  Trent,  and  thereby  injuring 
the  navigation,  279 

For  diverting  a  water-course  running  into  a  public  pond  or  reser- 
voir, 279 

For  cutting  a  gap  in  a  bank,  whereby  water  of  a  water-course  over- 
flowed the  adjoining  road,  280 

For  laying  soil  at  night  in  the  streets,  280 

For  shooting  dirt  on  the  footway,  280 

For  laying  dung  and  rubbish  in  a  carriage  way  to  a  church,  281 

For  keeping  a  waggon  in  a  public  street,  so  as  to  incommode  pas- 
sengers, 281 

For  letting  off  fireworks  in  a  public  street,  282 

3.  Nuisance  in  respect  of  trades  and  occupations,  282 — 8 

Offence  of,  282,  3 

Form  of  indictment  for  carrying  on  the  business  of  a  trunk-maker, 
so  as  t*  become  a  nuisance,  283 
For  keeping  a  disorderly  house  for  fighting  cocks,  fyc.  284 
For  keeping  a  gaming  house,  284 

For  boiling  bullock's  blood  for  making  colours    near    to  public 
ways,  285 
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Form  of  indictment  for  erecting  a  furnace  with  a  boiler  t  and  using  it 
for  the  boiling  of  tripe  and  the  offal  of  beasts,  286 
For  using  a  shop  in  a  market  as  a  slaughter-house,  286 
For  laying  dung  near  public  street,  whereby  the  air  was  infected,  286 
For  keeping  a  furious  dog  unmuttled  near  highway,  287 
For  knowingly  keeping  an  unruly  bull  in  a  field  where  there  was  a 

public  footway,  288 
For  exposing  a  child  infected  with  small  pox  m  the  public  streets,  288 

OATH, 

How  administered  to  witnesses,  369,  370 
Affirmation,  when  substituted  in  its  place,  370 

OFFICE, 

Settlement  by  serving,  622 — 4;  see  "  Settlement  of  Poor." 
Refusing  to  accept,  290 — 2 
When  indictable,  290 

Form  of  indictment  for  refusing  to  take  the  office  of  chief  constable 
after  appointment  at  the  quarter  sessions,  290 
For  refusing  to  be  sworn  as  constable  of  a  manor,  after  election  at  a 

court  leet  and  certificate  from  the  steward,  290 
For  refusing  to  serve  the  office  of  overseer ,  291 
Extortion,  oppression,  and  fraud  in,  292 — 7 
Extortion,  what,  292 
How  extortion  punished,  293 

Corrupt  exercise  of  authority  by  magistrates,  how  punishable,  293 
Form   of  indictment  against  a  constable  for  extorting  money  under 
colour  of  discharging  a  bench  warrant,  293 
Against  a  gaoler  for  extortion,  293 

Against  a  toll-collector  for  extorting  toll  from  one  who  had  com- 
pounded, 294 
Against    a  justice  for  causing  a  person  to    be  imprisoned  in  a 

matter  of  which  he  had  no  cognizance,  295 
Against  justices  for  partiality  in  refusing  a  publican's  license,  296 
Neglecting  duties  of,  297 — 303 
When  indictable,  297 

Form  of  an  indictment  against  a  constable  for  neglecting  to  execute 
a  justice's  warrant  for  the  apprehension  of  a  person,  298 
Against  a  constable  for  refusing  to  aid  another,  when  called  on  to 

apprehend  a  person  accused,  299 
Against  a  headborough  for  refusing  to  convey  a  party  to  gaol  com- 
mitted by  a  justice,  300 
Against  churchwardens  for  not  sending  to  the  coroner  to  take  an 

inquisition,  301 
Against  a  coroner  for  refusing  to  take  an  inquisition,  301 
Against  a  bailiff  for  inserting  his  own  name  in  a  warrant  directed 

to  another,  and  arresting  upon  it,  301 
Against  a  surveyor  of  highways  for  not  making    a  rate  pursuant 
to  a  warrant,  302 

ORDERS  OF  JUSTICES,— Disobeying, 
Disobedience  to,  generally,  304 — 9 
Offence,  304 

Form  of  indictment  against  a  high  constable  for  disobeying  an  order 
of  sessions,  304 
Against  an  overseer  for  not  paying  a  weekly  sum  for  the  support 

of  a  bastard  child,  pursuant  to  an  order  of  justices,  305 
Against  the  father  of  a  bastard  child  for  disobeying  an  order  of 

justices  for  its  maintenance,  306 
Against  the  stewards  of  a  friendly  society  for  disobeying  an  order  of 
justices,  308 
Forms  of  orders,  in  case  of  apprentices,  5*60, 1 ;  see   "  Apprentice.' 

In  case  of  goods  *ttnla»jHil(ij  removed,  562—5;  see  "  Distress." 
In    case  of  /rtendty  society  *ftfc,1  •,  «***  "  Vmendly  Society." 
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ORDER  OF  BASTARDY,  see  •«  Bastardy."    . 

ORDERS  RELATING  TO  HIGHWAYS,  see  "  Highway." 

ORDER  OF  REMOVAL,  see  "  Removal  of  Paupers." 

OVERSEERS ;  see  •«  Removal,"  "  Office." 
Appeal  against  appointment  of,  472 

By  what  acts  given,  472 

Time  of,  473 

Trial  of,  473 
Appeal  against  accounts  of,  473 

How  accounts  examined  and  allowed,  472 

To  what  sessions,  473 

When  respited,  473 

Notice  of,  474 

Judgment  on,  how  enforced,  474 

Cost9  in,  653 

OUTLAWRY, 
What,  653 

In  case  of  felony,  653 

In  case  of  misdemeanor,  654 
Clerk  of  peace  to  certify  names  of  parties  outlawed,  654 
Effects  of  outlawry,  654 
From  what  jurisdiction  process  of  outlawry  may  issue,  654 

PARDON, 

In  what  cases  crown  may  grant,  656 

Not  to  bar  actions,  657 

Not  to  stay  prosecutions  for  nuisances,  657 
When  grantable  of  right,  658 

To  persons  convicted  of  excuseable  homicide,  658 

To  accomplices,  by  provisions  of  statutes,  658 

To  persons  to  whom  it  is  promised  by  proclamation,  659 
When  grantable  by  grace  and  favour,  659 

To  accomplices  admitted  witnesses  by  magistrates,  660 
Mode  of  obtaining,  664 

I q  case  of  accomplices,  666 

In  case  of  points  of  law  reserved  and  decided  in  prisoner's  favour,  662 

Mode  of  proceeding  to  obtain,  after  conviction  at  sessions,  663 
Fees  on,  abolished  by,  58  Geo.  3.  c.  29 :  664 
Consequence  of,  664 

To  civil  rights,  665 

As  to  fines  and  penalties,  665 

Provision  of  7  and  8  Geo.  4.  c.  28.  s.  13.  respecting,  666 

Provision  of  9  Geo.  4.  c.  32.  s.  3.   as  to  consequences  of  suffering 
the  discretionary  punishments  substituted  for  clergy,  666 

Pardons  on  condition  of  imprisonment  in  Penitentiary,  666 

Pardons  on  condition  of  quitting  kingdom,  667 

PETTY  JURY;  see  "  Jurors." 
Calling  into  box,  342 
Challenging,  342 
To  the  array,  what,  342 

Principal  causes  of  challenge  to  the  array,  342 
Challenge  to  the  array  for  favour,  343 
To  the  polls,  343 
Peremptory,  343 

None  in  misdemeanors,  344 

Whether  the  crown  may  challenge  peremptorily,  344 
For  cause,  345 
Propter  honoris  respect um,  345 
Propter  defectum,  345 
Propter  affectum,  346 
Propter  delictum,  346 
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POSTPONEMENT  OF  TRIAL,— continued. 
Mode  of  proceeding  to  mote  for,  337 
Notice  of,  337 

Form  of  affidavit  of  defendant  and  his  attorney  to  support,  337 
Of  affidavit  of  medical  attendant  of  illness,  338 
Of  notice  of  application,  339 
By  order  of  the  court,  339 

POUND-BREACH, 

Indictable  at  common  law,  987 
Form  of  indictment  for,  836 

PRESENTMENT, 
By  grand  jury,  117 

Form  of,  118,9 
By  justices  of  the  peace,  1 19 

Form  of  119,80 

Points  relating  to,  180 

Proceedings  in,  180 
By  constables,  now  discontinued,  180,  1 
For  not  repairing  ways  and  bridgts ;  see  "  Nuisance." 

PROSECUTOR, 

By  what  mode  he  may  proceed  at  sessions,  73 

Who  may  become,  73 

Death  of,  does  not  abate  proceedings,  73 

How  bound  by  recognizance,  74;  see  "  Recognizance." 

Not  entitled  to  address  the  jury,  81,  8 

QUAKERS, 

Permitted  to  affirm  in  all  cases,  370 

QUALIFICATION  OF  JUSTICES  $  see  "  Justices." 
Residence,  33 
Property,  33, 4 

Property  of  wife  will  not  avail*,  34  n.  (k) 

Property  must  continue  to  be  possessed  by  justice  while  he  acts,  35 

Form  of  oath  of  qualification,  35 

Record  of  oath,  35 

Penalty  for  acting  without  a  qualification,  35 

Points  as  to  action  against  justice  for  penalty,  36, 7 

Justices  exempted  from  penalty  for  acting  without  qualification,  36 
Dedimus  potestatem,  writ  of,  37 
Form  of  justice's  oath  of  office,  37 
Requisition  as  to  taking  other  oaths,  37 
Form  of  oath  of  allegiance,  38 
Form  of  oath  of  supremacy,  38 
Form  of  oath  of  abjuration,  38 
Form  of  declaration  against  transubstantiation,  39 
Oaths  to  be  taken  only  once  in  a  reign,  39 
Declaration  in  lieu  of  the  sacramental  test,  39 
Form  of  declaration  in  lieu  of  sacramental  test,  40 

How  subscribed  and  recorded,  40 

QUARTER  SESSIONS  OF  THE  PEACE, 

Are  general  sessions  holden  by  direction  of  statute,  85 

At  what  time  directed  to  be  holden,  85 

May  be  holden  at  other  times  than  those  directed, 85 

When  .holden  in  London  and  Middlesex,  86 

When  holden  in  Westminster,  86 

Jurisdiction  of,  oyer  offences,  86 

When  session  lost,  26 

Whether  a  subsequent  session  is  good  as  a  quarter  session,  87 

Duration  of,  27 

Court  may  alter  their  judgments  during,  27 

Adjournment  of,  27;  see  "  Adjournment  or  Sessions.' 

Places  of  holding,*!  ,S 

Precept  tobheriff  for  swamoivuv^Sft 
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QUARTER  SESSIONS  OF  THE  PEACE,— continued. 
Warrant  of  sheriff  for  summoning,  28, 9 
Return  of  sheriff  to  precept  for  summoning,  39 
Style  of,  29,  SO 

Jurisdiction  of,  over  offences,  87, 8, 9 ;  see  "  Jurisdiction." 
Formalities  of  holding,  89 

Time  of  assembling,  89 

Proclamation  of,  90 

Statutes  directed  to  be  read,  90 

Oaths  to  be  taken  at,  90 

Form  of  Catholic's  oath,  91,2 

Registering  dissenting  places  of  worship,  92 

Certifying  dissenting  teachers,  92 
Termination  of,  625 

How  adjournment  of,  should  be  made,  625 

May  alter  judgments  during  session,  but  not  review  afterwards,  626 
Subject  to  the  control  of  court  of  King's  Bench,  626 
Reference  by,  to  judge  of  assize,  626 
Power  of,  to  grant  special  case,  627 ;  see  "  Special  Case." 

QUORUM, 

Meaning  of  the  term,  32 

Originally  applicable  only  to  a  select  number  of  justices,  32 

Act  of  26  Geo.  2.  c.  27.  respecting,  33 

Act  of  7  Geo.  3.  c.  21.  respecting,  33 

Now  includes  almost  all  justices,  33 

RATE  ;  see  "  Poor-Ratb." 

REAL  ESTATE, 

Writings  relating  to,  offence  of  purloining,  327 
Provision  as  to,  in  7  and  8  Geo.  4.  c.  29.  s.  23 :  327 
Form  of  indictment  for  stealing  a  deed  evidencing  title,  327 

RECEIVERS  of  stolen  or  embezzled  goods, 
When  offence  felony,  1 59 
May  be  tried  as  accessaries,  or  for  a  substantive  felony,  159 
Nature  of  offence,  160 
Venue,  160 

Form  of  indictment  against  receiver  as  accessary  jointly  with    rtn- 
cipaly  160 
A gainst  receiver  as  for  a  substantive  felony,  160,  1 
When  offence  misdemeanor,  309 

Provision  of  7  and  8  Geo.  4.  c.29.  s.  56 :  309 

Form  of  indictment  for  receiving  goods  obtained  by  false  pretences,  310 

RECOGNIZANCE, 

Justice  may  compel  prosecutor  to  acknowledge,  74 
Married  woman  must  find  a  surety  in  her  stead,  74 
Form  of  recognizance  to  prosecute  or  give  evidence,  74 

Of  defendant  and  his  sureties,  74,  5 
How  attested,  75 
Is  matter  of  record,  75 
To  be  certified  to  session,  75 

When  required  from  party  accused  before  indictment  found,  75,  6 
When  and  how  required  from  witness,  76 
Estreats  of,  667,  8 

Returned  info  exchequer,  668 

RECORDS — purloining  or  destroying, 

Offence  under  7  and  8  Geo.  4.  c.  29.  s.  21 :  310 
Form  of  indictment  for  purloining  a  nisi  prius  record,  311 
For  defacing  a  record  of  an  indictment  for  perjury,  311 

REGRATING, 

Offence  what,  241 

Form  of  indictment  for,  241,  2 


Who  mai  appeal,  4T7 


a  appeal  mad  be,  478 
J,  «* 


TLaic  of  appeal,  4 
Notice  of  appeal,  478 
Poiati  rcfalaliw  nam 
Trial  of  appeal,  642 

Amendment*  of  order,  548, 3 

Production  of  panper,  543 

Proceeding!  on  trial  of  merit),  543, 4 

Effect  of  former  order  aoappealed  against,  confirmed  or  qnaili 

644 
Justices  sole  judges  nf  evidence  and  foci  in,  545 
Judgment  Id,  545  ;  see  "  Appiul." 
RESTITUTION  OF  GOODS, 

Of  goods  stolen  underSLHen.  8.  c.ll  :  St» 

Owner  maj  retake,  069 
ProTliioo  nf  T  and  8  Geo.  4.  cS9.  i.  57.  ai  to  goods  stolen  or  anhtw  fi 
obtained,  670 
Does  not  extend  to  negotiable  securities,  670 
Negotiable  securities  nol  recoverable,  though  stolen  or  obtained 
fraud,  from  tonifidc  holder,  670,  1 
RESCUE,  see  "  Escape  and  Rucm." 
RIOT, 

Definition  of,  311 

Law  as  to  riot,  ronts,  Bad  unlawful  assemblies,  310-4 

Form  of  indictment  for  a  riot,  314 

Of  a  rout  fn  a  licnued  country  Iktatre  it  compel  the  iitminitn  of 
attor,  315 
ROGUES  AND  VAGABONDS, 

Description  and  punishment  of,  413 — 4 
ROUT, 

Definition  of,  and  law  a>  to,  311-  -4 
Form  of  on  indictment  far,  313 

SACRAMENTAL  TEST, 
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SESSION  OF  PEACE,— continued. 
In  cities  and  towns  corporate,  2 
Several  kinds  of,  classed,  2 
Petty  session,  2  ;  see  "  Petty  Session." 
Special  session,  6 ;  see  "  Special  Session." 

SETTLEMENT  OF  POOR, 

By  Birth  and  Parent  ace,  479—483 
Bastards  generally  settled  where  born,  479 

Exceptions,  479 
Legitimate  children  derive  settlement  from  father,    or,   if   none, 
mother,  480 
Exceptions,  480 

Proofs  of  father's  settlement  establish  that  of  his  child,  480 
Not  defeated  by  attainder,  481 
Not  defeated  by  his  removal,  481 

Children  follow  the  changes  of  their  father's  settlement,  481 
Children  deriving  settlement  from  the  mother,  change  it  in  like 
manner  with  her,  481 
Emancipation,  481 

How  soon  a  child  may  gain  a  settlement  for  himself,  481 
How  emancipation  produced,  482 
General  rule  as  to  emancipation,  and  cases  on  it,  483 
By  Apprenticeship,  483—493 

1.  Of  the  binding,  484 

May  be  by  and  with  an  infant,  484 

Must  be  with  assent  of  parties,  unless  in  case  of  a  parish  ap- 
prentice, 484, 5 

Contract  must  be  in  writing,  485 

Cases  where  defective  contract  is  good  as  a  contract  of  hiring, 
485,  6 

Stamps  requisite  in  indentures,  486 

Full  consideration  to  be  expressed,  487 
Apprenticeships  of  parish  children,  487 

Must  be  by  majority  of  parish  officers,  487 

Must  be  of  children  whose  parents  cannot  maintain  them,  485 

Must  bind  boys  till  twenty-one,  girls  till  twenty-one  or  mar- 
riage, 486 

Two  justices  must  be  assenting  together,  488 

Indenture  may  be  assigned  wilb  assent  of  justices,  488 

2.  Residence  under  indenture,  488 

Need  not  be  in  the  master's  parish,  488 

Must  tye  in  the  master's  service,  488 

Must  be  for  forty  days  to  confer  settlement,  489 

Residence  under  a  defective  contract,  its  effect,  490 

Residence  after  assignment,  490,  1 

3.  Effect  of  premature  termination  of  relationship,  491 

Bankruptcy  of  master  discharges  the  indenture,  491 

When  discharged  by  consent,  491,  2 

When  discharged  by  magistrates,  492 

How  parish  apprentice  may  be  discharged,  492 

4.  Evidence  of  the  binding,  493 

When  parol  evidence  of  indenture  admissible,  493 
By  Hiring  and  Service,  494—508 
Origin  of  this  kind  of  settlement,  494 

1.  What  parties  may  gain  settlement  by,  494 

Who  "  unmarried  persons,"  494 
Relation  of  parties  immaterial,  495 

2.  Of  the  cou tract  of  hiring,  495 

General  or  indefinite  hiring,  495 

Party  must  be  able  to  contract  for  indefinite  time,  496 
Hiring  by  the  piece  is  not  a  general  hiring,  496 
Hiring  with  weekly  wages,  496 

Special  hiring  for  a  year,  to  pav  accoT&Vnt ta  V\v*  viwV  VS\ 
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SETTLEMENT  OF  POOR,— continued. 
Cases  of  special  hiring,  497 
Exceptive  hiring,  497,  8 
Customary  hiring,  498—600 
Retrospective  hiring,  600 
Conditional  hiring,  500 
S.  OF  the  service  necessary  to  a  settlement,  601 
Connecting  services  under  different  fairings,  501 
Services  need  not  be  ejusdem  generis,  501 
Services  most  be  by  party  capable  of  contracting,  502 
Places  of  service  may  be  different,  502 
Service  may  be  with  another  party  if  under  direction  of  first 

master,  504,  5 
Service  may  be  with  executor,  505 
Cases  of  dispensation,  505 
Absence  in  middle  of  the  year  generally  immaterial,  505 
Absence  in  prison,  605 
Absence  in  beginning  of  year,  506 
Absence  at  the  end  of  the  year,  506 
Absence  to  avoid  a  settlement,  506 
Cases  of  discharge,  507 
4.  Necessity  and  effect  of  residence  to  settlement,  507 
Forty  days'  residence  necessary,  507 

Settlement  depends  on  place  of  residence,  not  of  service,  508 
How  the  forty  days  reckoned,  506 
By  Marriage,  508 — 12 
General  rules  as  to,  508 

Questions  as  to  the  legality  of  the  marriage,  509 
Bigamy,  509,  10 

Whether  woman's  settlement  be  suspended  during  coverture,  511,2 
Br  renting  a  Tew  em  me  t,  512 — 521 
Law  of,  before  59  Geo.  3.  c.  50:  513 

1.  What  is  a  tenement,  513 

2.  What  taking  or  occupation  sufficient,  514 

3.  Mode  of  estimating  the  value,  518 

Law  altered  by  59  Geo.  3.  c.  50.  and  6(Jeo.  4.  c.57  :   520,   I 
Residence  on  tenement  unnecessary,  521 
By  Payment  of  Parochial  Taxes,  521,  2 

History  of,  521,  2 
By  serving  an  Office,  522—4 

Provisions  relating  to,  522 

Enumeration  of  offices  conferring  settlement,  523 

Office  must  be,  at  least,  annual,  523 

Office  arising  out  of  private  contract  insufficient,   523 

Office  must  exist  in  parish  where  officer  lives,  524 

Legal  appointment  necessary  to  avoid  a  certificate,  524 
By  Estate,  524 — 533 

Statutable  restriction  as  to  estates  purchased  for  less  than  30/.:  524 

1.  What  estate  will  confer  a  settlement,  525 — 8 

2.  What  estate  considered  as  acquired  by  purchase,  528,  9 

3.  What  construction  prevails  as  to  the  consideration  money  for 

purchased  estate,  529 

4.  What  parties  irremovable  from  estate  though  not  settled,  531 

5.  What  residence  necessary  to  settlement  by  estate,  532,  3 
Certificates;  Operation  of,  on  Settlement,  533 — 542 

Substance  of  statutes  respecting  certificates,  533 
Construction  of  statutes,  534, 5 
Consequence  of  granting  certificates,  535 
On  whom  conclusive,  536 
Misdirection,  effect  of,  536 
How  certificate  discharged,  536 

By  the  *ettleraeiils  w\i\«\v  mo\d  U,  536 
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SETTLEMENT  OF  POOR,— continued. 
How  certificates  abandoned,  537 
To  whom  certificates  extend,  537 
Cases  of  children,  337—341 
Relief,  Operation  on  Settlement,  541,  2 
In  the  parish  relieving,  541 
In  another  parish,  542 
See  "  Removal,"  "  Appeal." 

SHERIFF, 

Cannot  act  as  justice  during  shrievalty,  40 

Duties  of,  at  sessions,  50 

Bound  to  attend  sessions  in  person,  or  by  deputy,  50 

Case  of  sheriff  fined  for  non-attendance  at  sessions,  53  n.  (p) 
Has  direction  of  county  gaol,  51 
Said  to  be  liable  for  escape  of  a  felon,  51 
Bound  to  execute  the  process  issuing  from  session,  51 
Appoints  gaoler,  under-sheriff,  and  bailiffs,  51 
Penalty  on,  for  selling  offices,  51 
Penalty  on,  for  returning  on  inquest  his  officers,  51 
Directed  to  turn  over  processes  to  successor,  and  how,  51 

SOLICITATIONS  TO  COMMIT  OFFENCES, 
Misdemeanor  at  common  law,  317 

Form  of  indictment  for  soliciting  a    servant  to    embezzle   his  master's 
goods,  317 
For  soliciting  to  commit  an  unnatural  crime,  318 
For  soliciting  a  woman  to  commit  perjury  in  filiating  a  child,  318 
For  soliciting  a  witness  to  disobey  a  subpoena  to  give  evidence  before  the 

grand  jury,  219 
For  soliciting  and  inciting  persons  to  make  a  riot,  319 
For  endeavouring  to  persuade  a  person  to  counterfeit  a  note  of  a  foreign 

state,  and  preparing  for  the  fabrication,  320 
For  soliciting  an  artificer  to  leave  the  kingdom,  323 

SOLICITOR  ;  see  "  Attorney." 

SPECIAL  CASE, 

Mode  of  granting,  627 

Form  of,  627 

Must  state  facts,  not  evidence,  627,  8 

Must  state  fraud,  and  not  leave  it  to  inference,  628 

When  it  may  be  sent  back  to  be  restated,  628 

May  be  granted  on  convictions  when  certiorari  lies,  629 

Cannot  be  reserved  on  indictment,  629 

SPECIAL  SESSION, 
Definition  of,  6 

How  it  differs  from  petty  session,  6 
When  to  be  holden,  6 
How  to  be  summoned, 7 

Form  of  precept  to  the  high  constable  for  summoning,  1 
Form  of  precept  of  high  constable  for  convening,  7 
Reasonable  notice  to  all  the  magistrates  of  the  division  necessary,  8 
Notices  mast  be  issued  by  authority  of  high  constable,  8 
Notices  need  not  be  served  by  high  constable,  8 
Place  of  holding,  9 

Not  to  be  holden  by  different  magistrates  for  the  same  object,  9 
Annual  session  for  licensing,  9 ;   see  "  General  Annual  Licensing 

Meeting." 
To  transfer  licenses,  14 ;  see  "  License." 

SPRING-GUNS  AND  MAN-TRAPS, 

Offence  of  setting,  under  7  and  8  Geo,  4.  c.  18.  s.  1  :  325 
Offence  of  continuing,  325 

Form  of  indictment  for  unlawfully  setting  a  spring  -  gun,  ^tf& 

2  z 
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STAMP, 

When  necessary  to  enable  documents  to  be  read  in  evidence,  317 

SUBPCENA, 

How  obtained,  77 

Service  good  in  any  county,  77, 8 

Form  of  subpoena  to  give  evidence  at  sessions,  78,9 

Form  of  subpoena  daces  tecnm,  79 

How  to  be  served,  79 

SUITORS  OF  THE  COURT;  see  "  Prosecutor,"  "  Witness." 
Protection  of,  79 

Cases  relating  to,  80,  1 

Relief  to  be  obtained  by,  on  arrest,  81 

Right  to  plead  io  person,  81 

SUNDAY, 

Indictment  for  open  profanation  of,  84? 

SUPREMACY,  OATH  OF;  sen  "  Qualification  of  Justice." 

Form  of  oath,  38 

SURETY  OF  PEACE;  see  "  Articles  of  the  Peace." 

SURREY, 

Time  of  holding  general  annoat  licensing  meeting  in,  9 

TABLE  OF  FEES;  see  w  Fees." 

TAXES,  PAROCHIAL, 

Settlement  by  paying  $  521,,  9  *  see 4*  Settlem bnt  or  Poor." 

TENANTS, 

Larceny  by,  in  furnished  bouses,  151 

TENEMENT, 

Settlement  by  renting,  591,9;  see  "  Settlement  of  Pooh." 

TENDER  OF  AMENDS;  tee  ••  Actio:*  against  Justices." 

TRAVERSE, 

Law  of,  before  60  Geo.  3.  c.  4:  332 

Provisions  of  60  Geo.  3.  c.  4.  relating  to,  332,  3 

Who  are  now  deprived  of  right  of,  333,4 

Who  may  still  traverse,  334 

Proceedings  on  traverse,  334 

Form  of  recognizance  to  try  a  traverse,  334 

Notice  to  try  a  traverse,  335 

Form  of  notice  to  prosecutor  of  trial  of  traverse,  335 

Form  of  affidavit  of  service  of  notice  of  trial  of  traverse,  335 

Proceedings  after  notice  when  prosecutor  does  not  appear,  336 

Proceedings  when  prosecutor  could  not  be  served  with  notice,  996 

TREES,  STEALING,  &c. 

Not  iudictable  at  common  law,  143 

Stealing,  or  damaging  with  intent  to  steal,  when  made  felony,  143,4 

Wheu  punishable  by  snnmary  conviction,  144 

When  third  offence  felony,  144 
Form  of  indictment  for  stealing  trees  exceeding  I  Lin  value  from  certain 
places,   146 

For  cutting  trees  and  doing  damage  exceeding  W.  with  intent  to  steal, 
146,7 

For  stealing  trees  not  in  privileged  places,  to  the  value  of  above  5L :  147 

For  damaging  trees  to  value  above  57.  not  in  privileged  places,  147 

For  stealing  trees  after  two  convictions,  147 
Forms  of  convictions  for  offences  relating  to,  622 — 4 

On  7  and  8  Geo  4.  *.  29.  *.  38.  for  stealing  trees  of  the  value  o/U. :  622 

On  same  section  for  cutting  trees,  fyc.  with  intent  to  steal,  623 

For  second  ojfencc  under  \ame  section,  624 


INDEX.  707 

TRIAL, 

OF    faiMCTlfENTg, 

Notice  of,  by  defendant  to  prosecutor,  335 
Proceedings  at,  when  prosecutor  does  not  appear,  336 
Postponement  of,  by  special  application ;  see  *•  Postponement  of 

Trial." 
Arraignment,  mode  and  form  of,  340 
Consequences  of  refusal  to  plead,  941 
Proceedings  on  plea  of  not  guilty,  341 
Remarks  on  the  practice  of  persuading  prisoners  not  to  persist  in 

pleading  guilty,  341,  n.(p) 
Calling  the  jury,  342 
Time  of  challenging,  342 
Challenges, 342  ;  see  "Petty  Jury." 
Swearing  the  jury,  348 
Proclamation  in  case  of  felony,  349 
Charging  the  jury  ,349 
Opening  speech  for  prosecution,  349 
Duty  of  counsel  in  making,350 
None  but  counsel  may  make,  350 
Parts  of  charge  requiring  proof,  350 — 3 

Averments  requiring  proof,  351 

Where  two  tilings  charged,  proof  of  one  will  suffice,  352 
Affirmative  to  be  proved  by  prosecutor,  353 
Degree  of  proof  required  to  sustain  charge,  353 
Kind  of  proof  required,  354  ;  see  "  Evidence." 
Of  confining  evidence  to  a  single  transaction,  357 ;  see  "  Evidence.'* 
Necessity  of  producing  the  best  evidence,  358;  see  "  Evidence." 
Documentary  evidence,  362  ;  see  "  Evidence." 
Competency  of  witnesses,  368;  see  "  Witness." 
Calling  and  examining  witnesses, 377  ;  see"  Witness." 
Direction  to  witnesses  to  withdraw,  and  consequence  of  their  dis- 
obeying the  order,  377 
Defence  of  counsel  in  misdemeanor,  383 

Of  prisoner  in  felony,  383,4 

Evidence  in  answer  to  the  charge,  384 
As  to  discrediting  witnesses,  384 
Evidence  of  character,  386 

Evidence  in  reply,  387 
Prosecutor's  reply,  388 
Summing  up,  388 
Deliberation  of  the  jury,  389 
Withdrawing  a  juror,  390 
Verdict  of  jury,  390 

When  part  of  a  charge  may  be  found,  390 

Special  verdict,  391 

Proceedings  at  delivery  of  verdict,  391 

Protection  of  jurors  in  respect  of  verdict,  392 

Effec*  of  verdict,  392 
Motion  in  arrest  of  judgmest,  393 
Address  in  extenuation,  393 
Adjournment  of  judgment,  393 
Passing  sentence,  394 
Discretionary  punishments,  394  n.  (*) 
Punishment  of  felonies,  395 

Of  misdemeanors,  396 

When  bard  labour  may  be  inflicted,  397 
Passing  discharged  prisoners  to  their  parishes,  398 
Fees  on  discharge,  399 
Of  Appeals;  see  "  Appeal." 

UNLAWFUL  ASSEMBLY;  see  "  Assembly  Unlawful." 
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UTTERING;  see  "  Coin." 

When  other  titterings  of  bad  money  evidence  of  guilty  knowledge,  359 

VAGRANTS, 

Act  now  in  force  respecting,  5  Geo.  4.  c.  83  :  41 1 
Incorrigible  rogues,  ponishment  of,  411 

Classes  of  persons  who  are,  411,  2 
Rogues  and  vagabonds,  how  ponisbable,  412 

Who  are,  412—4 
Incorrigible  rogues,  who  are,  414 

Punishment  of,  414,  5 
Power  of  justices  and  constables  on  suspicion  of  vagrancy,  415 
Binding  over  witnesses  in  case  of  appeal,  415 

Form  of  conviction  of,  624 

VENUE  IN  INDICTMENTS, 

At  common  law  must  be  laid  in  the  county  where  offence  committed, 

97 
But  in  some  cases  offence  complete  in  either  county,  97 
In  larceny  may  be  laid  wherever  goods  are  carried  by  thief,  97 

Or  where  thief  has  goods  in  his  possession,  97 
In  case  of  accessaries,  98 
In  case  of  offences  on  borders  of  counties,  98 
In  case  of  offences  on  voyages  or  journies,  98,  9 
In  case  of  receivers  of  stolen  goods,  99 
Statement  of,  in  margin,  107 

VERDICT, 

When  may  be  given  on  part  of  a  ch  rge,  390 

What  to  be  done  when  it  is  uncertain,  391 

What  to  be  done  when  it  amounts  to  ail  acquittal,  391 

May  be  special,  391 

Form  of  delivery,  391,  2 

When  jury  may  be  directed  to  reconsider,  392 

Effect  of  verdict  of  acquittal,  392,  3 

WAGES, 

Of  justices  by  statute,  41 

WESTMINSTER, 

Has  a  distinct  commission  of  the  peace  from  Middlesex,  26 
Recognizance  to  prosecute  in,  satisfied  by  prosecution  in  Middlesex, 

26 
Sessions  may  be  held  in,  during  Term  or  sitting  of  the  Court  of  King's 
Bench,  671,2 — Appendix. 

WILL — Purloining  or  Destroying, 

Offence  under  7  and  8  Geo.  4.  c.29.  s.22:  326 
Form  of  indictment  for  stealing  a  trill,  326 

For  concealing  a  will  with  a  fraudulent  purpose,  326 

WITNESS, 

Attendance  of, 
*  How  compelled  to  attend  before  magistrate,  76 

Form  of  warrant  to  compel  attendance  of,  before  justice,  77 

How  bound  by  recognizance  to  appear  at  trial,  77 

When  may  be  committed  for  contumacy,  77 

How  compelled  to  attend  by  subpoena,  77 

How  brought  up  to  give  evidence  from  prison,  78 

How  required  to  produce  documents,  79 

May  be  compelled  by  subpoena  to  go  before  grand  jury,  99 
Protection  of,  78,  9 ;  see  "  Suitors  of  the  Court." 
Advance  to,  for  Expences,  85 

No  attachment  can  issue  without  tender  of  expenses,  86 
Competency  of,  368 — 77 

General  rule  as  to  competency,  368 
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Persons  incompetent  from  defect  of  understanding,  368 
Persons  incompetent  from  want  of  religious  belief,  369 
Quakers  and  Moravians  now  competent  to  affirm  in  all  cases,  370, 1 
Persons  incompetent  from  infamy,  371,  2 

Excommunication  does  not  incapacitate,  372 

Outlawry  on  civil  process  does  not  incapacitate,  372 

Outlawry  for  treason  or  felony  incapacitates  as  a  conviction,  372 

Mode  of  shewing  witness  incompetent  from  infamy,  372 
Persons  incompetent  from  relationship  or  interest,  372 — 4 

Husband  and  wife,  373 

Other  relations  competent,  373 

Prosecutor  generally  competent,  374 

Party  whose  writing  is  forged  competent,  374,5 

Party  entitled  to  a  reward  competent,  375 

Accomplices  competent,  375 

Case  of  co-defendants;  when  entitled  to  be  made  competent  by 
acquittal,  375,  6 

Parties  severally  indicted  for  taking  part  in  offence,  competent 
for  each  other,  376 

Competency  of  parishioners,  376 

Competency  of  inhabitants  of  counties,  376 
Calling  and  Examining, 

Effect  of  requisition  that  all  witnesses  should  withdraw,  377 

Calling  witnesses  on  their  recognizance,  378 

Witness  cannot  refuse  to  be  examined  in  criminal  case   unless  his 

expenses  are  first  paid,  378 
Witness  subpoenaed  or  bound  over  should  attend,  though  there  may 

be  an  objection  to  his  competency  when  called,  378 
How  witnesses  called  by  counsel,  378 
In  case  of  felony,  witnesses  on  the  back  of  the  bill  not  examined 

by  prosecutor  may  be  put  into  the  box, 378 
Matters  to  which  a  witness  may  be  questioned,  379 

Professional  privileges,  379 

Protection  from  questions  tending  to  criminate,  380 
Examination  in  chief,  380 
Cross-examination,  381 
Reexamination,  382 
Examinatiou  by  the  court,  382 
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When  actionable  of  justice,  42 
When  justice  may  commit  for,  43 
When  justice  may  indict  for,  43 
When  sessions  may  commit  for,  47 
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